8§24
Contracts

24.1 Understand the main goals of a contract.

(a)

(b)

Creating a legal relationship. A contract, the most general type of
transactional document, creates reciprocal duties between the parties. It
may be anything from a lease to a license to a land sale to a settlement.
A lawyer drafting a contract or advising a client about a contract must
remember the simple truth that whenever someone asks someone else
to sign a document, the signer may someday regret having signed. The
contractual terms matter most if that day ever comes. While a contract
may begin a relationship that all the parties are pleased with or close
a deal that they are optimistic about, the drafter must look toward the
chance that the satisfaction and optimism may fade. The document must
serve well in that future day as well as in the present.

Making terms clear. On the one hand. a contract should be readable
so that the parties will understand their rights and duties. On the other
hand, it must be unmistakable in its meaning, since whenever a disagree-
ment arises each party will have a conscious or unconscious incentive
to interpret the contract in its own favor. Unlike most other documents,
contracts can be subjected to willful perversions of meaning. So the
wordings must be so clear that they foreclose frivolous positions about
what they mean.

24.2 Think about the specific goals of your contract.

(@)

(b)

Accuracy, completeness, and precision. As a drafter, you must under-
stand exactly what the parties wish to accomplish. This means that you
must truly understand the practical character of the business transac-
tion. You must express this accurately, completely, and precisely.

Protecting the client. You must foresee situations that your client has
not necessarily thought about. If the relationship sours, or if goods turn
out not to be as represented, or if one of the parties goes bankrupt,
what happens then? The central question is always the same: How can
you protect the interests of your client in advance? The answers to this
question (there will always be more than one answer) will vary from
contract to contract, but it is precisely the question that you will have to
pose again and again. In a publishing agreement in which you represent
the author. what happens if the publisher goes out of business? What
happens with later editions if the author dies? Are the heirs protected.
and for how long? Can you retain the copyright in your client’s name (as
opposed to granting it to the publisher)? Can you have escalating royal-
ties after the sale of a few thousand copies? Can you negotiate a com-
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(©)

mitment from the publisher to promote the book and related computer
products? Depending on the type of contract you work on, the provi-
sions that you need to think about require great creativity and insight.

Getting the deal done. Although you want to protect your client’s inter-
ests, you'll never be able to reduce your client’s risk to zero. Undertak-
ing contractual obligations always entails some element of risk. After
offering your advice. you must let your client make business judgments
about what level of legal risk is acceptable. If you draft an agreement
that is so lopsided that the other party scoffs at it or (worse) gets offend-
ed by it, you have failed in an essential element of good drafting. Even
though your draft will invariably protect your client more than the other
party, you should always approach the deal with an eye toward reason-
ableness and the type of business relationship that your client hopes to
cultivate. It is an inexperienced transactional drafter who always begins
with the most extreme positions. The best deal is good for both parties at
the inception: the contract fixes the deal so that if the context changes,
the parties” interests are defined. The contract must be fair.

24.3 Avoid the common faults of contracts.

@@

(b)

©

Patchwork style. Contracts are often the product of many generations
of drafters, each of whom had a slightly different style. Duties are of-
ten inconsistently stated (shall, shall have the duty to, agrees 1o, is re-
quired to, must, will, understands that it is her sole responsibility to, is
to, promises to, etc.). Sometimes as many as four ways of stating a duty
will appear on a single page. The modern drafter must reconcile these
inconsistencies. preferably using ordinary English (preferably will or
possibly agrees t0).

Ambiguous “shall.” Although every drafter seems to have heard that
shall is a mandatory word, contracts often use the word in as many as
four or five different senses. Sometimes its sense is indeed mandatory
(the employee shall send notice), sometimes it means “may.” especially
after a negative (neither party shall disclose), sometimes it means *is
entitled to” (the corporate secretary shall be reimbursed for all ex-
penses). sometimes it is merely a future-tense verb (if any partner shall
become bankrupf); and courts have often held that it means “should.”
Where a mandatory word is needed. use must.

Overreaching. A contract that demands too much from the other party
can defeat the very purpose of the contract. Even if you have a legitimate
protection or right at stake, a provision that’s unfair to the other party
gives the contract an unpleasant odor and makes negotiations more dif-
ficult. It may even break the deal. And if an overreaching clause leads
to litigation, it could jeopardize any claim asserted under that clause and
might be struck altogether.
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(d) Density. Wall-to-wall type can put off any reader—lawyer and client
alike. Yet it’s all too common among legal drafters. Use headings to
divide the contract into related terms (see 4.20—4.22). Set out lists in
subparts so readers can find and understand the terms easily. Use a
numbering system so anyone can cite any provision in the document
(see 24.3(e)). Cut the verbiage, especially the doublets and triplets that
don’t add meaning (see 11.2(f)): then you’ll be able to use a larger. more
reader-friendly font (see 4.5), more generous page margins (see 4.7).
white space with headings (see 4.6), and hanging indents (see 4.9).

(e) Awkward numbering. One possible reason for density is that the drafter
has not adopted a workable numbering system. Some documents are
sprinkled with Roman numerals and these make for awkward tabs once
they are set out in separate subparts. For maximal readability and con-
sistency, the following system is recommended:

1. Compensation

1.1 Salary.
(A)
(1)
; or
(2) -
(a) ; and
(b)
; and
(B) -
(1) ;
(2) ; or
(3)

1.2 Signing Bonus.

(A)
(1) ; and
(2)
(a) ; or
(b) ; or
B)

Imposing this kind of numbering system on an old form will typically
lay bare both stylistic and substantive problems.
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24.4

®

(8)

(h)

Uncritical use of forms. Experienced lawyers know that forms are a
better guide to content than they are to form. They will help you think
through the kinds of issues that you will need to address. but they will
probably be of minimal value in wording the provisions. Inexperienced
lawyers sometimes slavishly follow forms (commercial or in-house) and
end up not thinking through the issues as penetratingly as they should.
Or the lawyers don’t stop to think through how a particular boilerplate
provision might affect a client with specific requirements and needs.

Legalese. Many forms are so stuffed with legalisms—such as witness-
eth (a worthless flourish), the aforesaid (as a replacement of the), said
(as another replacement of the), and such (as yet another replacement of
the)—that lawyers are afraid to change the forms because they seem to
enshrine an untouchable dialect. Lawyers occasionally argue that cli-
ents demand forms filled with this archaic jargon. but actual sightings
of these clients have never been verified. The better modern forms dis-
pense with the legalese: the provisions are worded more comprehensibly
both for lawyers and for clients, and well-drafted plain-English forms
more accurately bring about the desired legal relationship than do the
old-style forms.

Emphasis. Unless it’s specified by law, do not use all caps for empha-
sis. If a provision must be prominently displayed, use boldfaced type
instead, set in usual sentence style of caps and lowercase. For the argu-
ments against using all caps in text, see 2.19.

Study effective contracts.

(@

(b)

©

Models. 1t is useful to consult a formbook to develop an outline of a
“deal.” to ensure that you've covered all the bases. But then draft the
contract yourself, in plain English. Although it is impossible to endorse
any formbook because the forms almost invariably need further stylistic
work, many useful ideas appear in Peter Siviglia, Commercial Agree-
ments (1997-1998) and Robert A. Feldman, Drafting Effective Contracts
(1996). For a full contract that consistently uses plain-language principles,
see Bryan A. Garner, Legal Writing in Plain English 196-206 (2001).

Guidance. For sound advice on particular elements of contractual draft-
ing. see Drafting Contracts and Commercial Instruments (Research and
Document Corp. ed, 1971); Carl Felsenfeld & Alan Siegel. Writing Con-
tracts in Plain English (1981); Scott J. Burnham. The Contract Drafting
Guidebook (rev. ed. 1992): Peter Butt & Richard Castle, Modern Legal
Drafting (2001); and Bryan A. Garner, 4 Dictionary of Modern Legal
Usage (2d ed. 1995).

Examples. The first example that follows is a stock-repurchase agree-
ment. The second is a construction contract. Both reflect the clean,
modern style of contract-drafting.
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