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1 Introduction

This book is intended to guide the practitioner through the labyrinth
of conveyancing practice, and to enable the reader to carry out most
types of property transaction, whether they be freehold or leasehold,
or whether they be commercial or residential.

The increasing demands of the public for the conveyancing transaction
to be faster and to be kept informed at every stage, combined with the
increasing pace at which technology evolves, means that the art and
practice of conveyancing is forever changing. It is probably true to say
that at no previous time has there been such a challenging business
environment for the conveyancer to face.

1.1 Establishing a conveyancing practice

The establishment of a conveyancing practice, whether as a licensed
conveyancer or as a solicitor, not only depends on successful networking
in order to obtain work from a variety of contacts, but increasingly
depends on successful marketing followed up with a high quality service.

Quite apart from one’s technical ability, the following steps, which
are carefully laid out in this book, set out some basic practical common
sense skills which are required in order to build and to sustain a successful
conveyancing practice.

It is important to move transactions forward quickly, because most
clients will place great emphasis on speed. For them, that will be the
quality of the service. It is equally important to be responsive to telephone
calls and to correspondence as quickly as possible. The majority of
complaints by the public against conveyancers emanate from basic day
to day practices such as the failure to return telephone calls, rather than
any technical deficiency on the part of the conveyancer. The successful
handling of telephone calls and emails and computer literacy represent
the hallmark of a successful and thriving modern conveyancing practice.



In recent years, with fierce price competition and the developments
in technology, conveyancing practitioners have sought to brand their
practices in one of two ways: as a ‘conveyancing factory’; or as a ‘property
shop’. The ‘conveyancing factory’ model is based on the premise that
clients are willing to conduct their conveyancing transaction without
coming face to face with their conveyancer. Setting up a ‘conveyancing
factory’ involves great expenditure on technology, competitive fees,
and fee-earners who have good computer and communication skills.
The ‘property shop’ model aims to secure the incoming work for the
conveyancer by entering the property selling business in order to create
a relationship with the client from the outset of the client’s property
experience. The ‘property shop’ model also envisages the estate agent,
surveyor, letting agent, mortgage adviser and conveyancer working
closely together to offer their client a better service. This concept has
been around for 10 years or more, but it is only recently that it appears
to be coming to fruition.

However one chooses to set up a conveyancing practice, all successful
firms have to address two important developments: technology and
marketing.

1.1.1 Technology

Technology has played a vital part in the development of all legal practices.
It is now becoming the norm for a computer to be found on every fee-
earner’s desktop. However, residential conveyancing in particular has
been an area of practice which can be systemised to a much greater
extent. Most firms now have standard house style documents and a case
management system which dovetails with accounts software. Some of
the larger firms have developed intranet knowledge systems. An intranet
is a large firm-wide database which stores legal knowhow which the
conveyancer can then use from his desktop without having to go to
books or journals.

Technology has also played an important role in other aspects of the
office. In finding new work, the Internet has offered a cheap opportunity
to advertise globally. However, in order to develop and retain brand
loyalty, Internet advertising must be coupled with other more traditional
forms of marketing such as referrals, newspaper and radio. The Internet
also provides the environment in which some firms have chosen to offer
clients online progress reports. 

Internal and external office communication has been revolutionised
by the introduction of email. Email offers real time written communication
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from the desktop at cheaper rates than most telephone calls. It also
provides a simple and fast way for a principal to communicate with his
staff wherever in the world they may be. In larger firms, it is noticeable
that email as a form of communication is beginning to replace the
telephone and fax.

Developments in technology to watch in the future are voice activated
word-processing products, electronic signatures and deal rooms. If voice
activated word processing can be made to work competently, then it
could spell the end of the traditional role of the secretary. The Electronic
Communications Act 2000 recognised, for the first time, the concept
of the ‘electronic signature’ which, in time, will replace the physical
signature. This should assist in the process of electronic conveyancing.
Deal rooms will offer parties to a property transaction the opportunity
to meet online and negotiate and amend documentation. 

1.1.2 Marketing

Conveyancing practices, like much of the legal profession, have been
slow to promote and market themselves actively, relying instead upon
the age old technique of ‘reputation’ and ‘word of mouth’. In recent
years, this has changed. Conveyancing firms are more actively promoting
the services they offer in all manner of media, including the Internet,
television, radio and newspaper. Many of the larger firms now actually
have marketing departments comprising staff trained in this area of
expertise.

Linked closely with marketing is the idea of branding. It has been
noticeable in the last couple of years that many firms have sought to
rebrand themselves so that they offer a fresh, modern image. When
branding, it is important to protect your brand image through trade
mark and domain name registration.
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2 Basic Information

2.1 Introduction

Conveyancing is the process which is implemented in order to sell either
a freehold or leasehold interest in land.

2.1.1 Registered and unregistered conveyancing

Depending upon whether the seller’s interest in land is registered at the
Land Registry, there are two systems of conveyancing: registered and
unregistered. 

Despite the fact that registered conveyancing was introduced in
1925, it was not until 1 December 1990 that the whole of England and
Wales became compulsorily registrable. In 1998, it became necessary
to apply for registration of land acquired by gift or will, and now over
80% of all titles are registered.

In essence, registered conveyancing has replaced the traditional
bundle of title deeds with a certificate of ownership known either as a
land certificate or a charge certificate, depending on whether or not
there is a subsisting mortgage. The conveyancing transaction is only
completed when the dealing is registered at the appropriate Land Registry
on the payment of an appropriate fee. 

For the purposes of this book, we have decided not to deal with the
art of unregistered conveyancing.

2.2 Conveyancing practice

The National Conveyancing Protocol was introduced by the Law Society
on 21 March 1990 under the logo ‘TransAction’. These procedures
apply to residential transactions only. The National Protocol requires



the seller’s solicitor to deposit a comprehensive package of documentation
with the buyer’s solicitor at the outset, and the original theory was that
this would speed up the conveyancing process. In reality, the National
Protocol has not greatly accelerated the conveyancing process, because
so much of the speed also depends upon the availability of mortgage
finance and the synchronisation of a prospective client’s personal
requirements in any given chain of transactions. The same concerns are
also being levelled at the latest initiative to speed up conveyancing – the
seller’s pack.

One of the significant factors of employing a solicitor or licensed
conveyancer to deal with conveyancing transactions is the fact that they
can use undertakings at certain pivotal stages of the transaction in order
to enable the transaction to proceed smoothly to its next stage. 

2.3 Land registration and legislative changes

2.3.1 Legal estates

Since 1 January 1926, there can be only two types of legal estate in land.
These are:
• freehold: here the owner enjoys ownership and the benefit of

occupying the property. He can dispose of these two rights at the
same time by selling the freehold property with vacant possession;

• leasehold: here the term of years must be certain and it must be
distinguished from a mere permission (that is, a licence). The tenant
can either assign the interest for the period it has left to run or
underlet and grant a shorter interest to a third party. 

A freeholder can sell his right of ownership having leased away his right
of occupation. This type of freehold is called a reversion. A reversion
amounts to the expectation that the right of occupation will revert back
to the freeholder when the period of the lease comes to an end. 

From the above, it can be seen that in respect of one property, there
can be a number of legal estates. This emphasises the importance of
addressing one’s attention to the type of legal estate one is being instructed
to buy, sell or grant to a client.

In recent years, the Government’s proposals regarding commonhold
have gained growing support. Commonhold is not a new legal estate,
but a special type of freehold ownership. The proposals contained in
the Government’s draft Bill envisage commonhold being an option for
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new and existing developments. A commonhold is made up of units,
each with freehold title, but managed as one entity. The units as members
of a commonhold association would own the freehold to the common
parts of a development. The owners of the units would then have rights
and obligations of and to other unit holders in connection with the
land held by the commonhold association. If it becomes law, then the
way residential and commercial developments are organised will be very
different in the future. This is a development to watch over the next
few years.

2.3.2 Legal interests

In order to enjoy one’s land, it may be necessary to have limited rights
over the property of another, and such rights are described as legal
interests. Examples of legal interests are a right of way, a right of drainage
or a right of a mortgagee.

A legal interest is different from a legal estate, since it includes neither
a right of ownership nor a right of occupation. It must exist for a period
equivalent to either a fee simple or a term of years absolute. Rights
granted for a lesser term can only exist as a licence and, therefore, depend
upon the personal relationship between the licensor and licensee for
their enforcement.

A buyer of a legal estate for value is bound by all legal interests,
whether or not he has notice of them.

2.3.3 Equitable interests

Broadly, these are interests in the land which are informally created or
created for a period which is not equivalent to a legal estate.

The buyer for value is not bound by these interests unless he has
notice of them and, where appropriate, they should be registered as a
notice or caution on the register of title.

2.3.4 Overriding interests

Overriding interests are defined by s 70(1) of the Land Registration
Act 1925. They are rights in favour of third parties and include rights
of common, customary rights, public rights, rights of way, rights under
local land charges, leases for any term not exceeding 21 years and rights
of those in actual occupation of land. Overriding interests need to be
watched extremely carefully by prospective purchasers and appropriate

BASIC INFORMATION 7



questions are contained in the Protocol documents to ascertain whether
any such rights exist. Since these are not shown on the land or charge
certificate, there is always the risk that one may purchase subject to
them.

2.4 Joint ownership of land by individuals

Anyone can own a legal estate in land provided he is aged over 18 or
over and not suffering from a serious disability which prevents him
dealing with his affairs. The maximum number of co-owners of a legal
estate is four. 

It is important at this stage to distinguish between legal and beneficial
ownership. Joint owners will hold the legal estate as joint tenants and
each will be entitled to the whole unless the contrary is stated. With
regard to the beneficial ownership, they may be entitled to a division
of the proceeds either as joint tenants or tenants in common. 

The distinction between joint tenants and tenants in common occurs
on death. If one joint tenant dies, then the legal estate in the property
passes to the other joint tenant. However, on the death of a tenant in
common, his interest in the proceeds of sale passes under the will or
intestacy rules as part of his estate.

Joint tenancy as to the beneficial interest is usual in personal relationships,
such as between husband and wife. Tenancy in common is usual in
business relationships.

Joint tenancy can be severed by one joint tenant serving written
notice on the other or others. On service of such a notice, a tenancy
in common in respect of the proceeds of sale is created.

Joint tenants have a legal right to call for the property to be sold so
that each may take his specified share. The court might grant such an
application where the original purpose for which the property was
bought has ceased.

2.5 Corporate ownership

Companies can buy and sell property so long as they are empowered
to do so by its Memorandum and Articles of Association in the same
way as an individual. The contract is signed on behalf of the company
by a duly authorised director or secretary and deeds are sealed with the
company’s own seal affixed pursuant to a resolution passed by the board
of directors and attested by a director and the secretary or two directors.
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When drafting the contract for a corporate seller, it is worth bearing
in mind that the Unfair Terms in Consumer Contracts Regulations
1994 will apply if the purchaser is a private individual. These Regulations
will apply to the sale of new building plots to individuals, as the property
will be sold on a standard form contract. The effect of the Regulations
is that unfair terms of the contract will be void, but the rest of the
contract will remain binding on the parties. A term will be regarded as
unfair if it creates a serious imbalance in the obligations between the
parties to the detriment of the consumer. Similar guidelines apply here
as are contained in the Unfair Contract Terms Act 1977. It is for the
consumer to show that the terms are unfair, and that the consumer did
not have the opportunity to negotiate the contract.

2.6 Conveyancing on behalf of the owner

It may be that a mortgagee exercises the power of sale conferred upon
him where the borrower defaults on his repayments. Similarly, the owner
of the land may become bankrupt and the land will vest in the trustee
in bankruptcy who has the duty to sell for the benefit of the creditors.

In either of the above cases, the property can be sold, and a sale in
such circumstances overrides most of the entries on the register. In the
case of a mortgagee sale, any subsequent mortgages created will be
overreached.

2.7 Land registration

The Law Commission and Land Registry have issued a joint consultative
document entitled Land Registration for the 21st Century. The Land
Registry are proposing to eliminate the ‘registration gap’ between the
transfer and registration by means of a system of ‘electronic conveyancing’.

As part of the Land Registry’s move to ‘electronic conveyancing’,
most titles recorded at the Land Registry have now been computerised,
including the plans. Many practices now have online access to the Land
Registry’s computerised records using the system called ‘Land Registry
Direct’.

Land Registry Direct enables you to view the title registers of
properties either by title number or address. You are also given the
opportunity to print off copies of the registers. Unfortunately, the Land
Registry has advised that the computerised register cannot be relied
upon as a court document. In these circumstances, an application for
office copy entries will continue for the time being. 
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The Land Registry are also developing the National Land Information
Service (NLIS), which aims to provide electronic access to property
information including the Land Registry and local authorities. Online
access to local authority information would certainly assist in speeding
up the conveyancing transaction.

From 1 April 2000, applications to the Land Registry for first
registration or following the transfer of land will result in the purchase
price being included on the Register. Since the Register is open to
public inspection, anyone will be able to discover the stated price of a
property transferred or registered after 1 April.

2.8 Legislative changes

Most of the legislative changes which have occurred will be referred to
in the relevant chapters of this book. However, the Contracts (Rights
of Third Parties) Act 1999, the Trusts of Land and Appointment of
Trustees Act 1999 and the Trustee Delegation Act 1999 are of general
effect, and it makes sense to mention them here. 

2.8.1 The Contracts (Rights of Third Parties) Act 1999

This Act amends the doctrine that a person cannot enjoy the benefit
of a contract unless he is a party to it. The Act gives certain non-
contracting parties the right to enforce a contractual provision and
applies to all contracts entered into after 11 May 2000. Under the Act,
third parties can enforce rights expressly or impliedly conferred on a
third party and contained in a contract. Currently, practitioners are
dealing with this Act in a negative fashion by including exclusion wording
in their legal documentation. We have included a form of wording that
should ensure that the Act’s effect is excluded from the contract:

Unless it is expressly agreed that the Contracts (Rights of Third Parties)
Act 1999 is to apply nothing in this Agreement will create rights in favour
of anyone other than the parties to this Agreement.

In the future, the provisions of the Act may be used in the areas of
collateral warranties in construction contracts and enforceable tenants
covenants in multi-let buildings.
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2.8.2 The Trusts of Land and Appointment of Trustees Act

1996

The Trusts of Land and Appointment of Trustees Act 1996, which came
into force on 1 January 1997, made three important amendments to
the property legislation. First, it abolished the statutory ‘trust for sale’.
It is now not possible to exclude the power to postpone sale and replace
it with the new concept of a ‘trust of land’. Express ‘trusts for sale’ can
still be created, but the power to postpone sale cannot be excluded.
This has meant associated changes to the court’s powers. The courts,
in exercising their powers relating to the trustee’s exercise of his functions
or declaring the extent of a person’s interest under a trust, must have
regard to the intentions of the person who set up the trust and the
purpose for which the property is held. Secondly, the doctrine of
conversion was abolished. This doctrine previously stated that equitable
joint tenants or tenants in common are only interested in the proceeds
of sale. Thirdly, it ensured that no new strict settlements could be created.
However, existing strict settlements will continue as such.

2.8.3 The Trustee Delegation Act 1999

The Trustee Delegation Act 1999 came into force on 1 March 2000
and deals with the delegation of trustee functions by power of attorney.
Prior to this Act, trustees were not permitted to delegate their functions
using an ordinary power of attorney. The Act allows the delegation of
trustee functions by ordinary power of attorney on enduring power of
attorney, provided that, at the time when the act done under the power
of attorney is done, the donor has a beneficial interest in the land’s
proceeds or income. When acting for a purchaser who is acquiring a
property from a trustee’s attorney acting under an ordinary power of
attorney, the conveyancer must obtain a signed statement made by the
attorney that, at the time of the act, the trustee had a beneficial interest
in the property. If a trustee delegates his functions by ordinary power
of attorney, he is liable for the acts or default of the attorney. If a trustee
does not have a beneficial interest in the property then he must comply
with s 25 of the Trustee Act 1925. The Trustee Delegation Act 1999
provides a prescribed form for the creation of such a power and specifies
that commencement of the power is on the date the power is executed
by the trustee. It is also now possible for a trustee to appoint his sole
co-trustee as attorney; however, the role that capital monies must be
paid to at least two trustees in order to give a good receipt still applies.
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2.8.4 The Trustee Act 2000

The Trustee Act 2000, which came into force on 1 February 2001,
made important changes. First, the Act creates a statutory duty of care
applicable to trustees in exercising their functions. The Act states that
a trustee must show ‘skill and care as is reasonable in the circumstances
of the case’. Secondly, the Act gives a trustee the power to make any
kind of investment he could make if he was absolutely entitled to the
assets in the trust. Thirdly, the Act provides a framework for collective
delegation by trustees of their powers. It should be noted that individual
delegation is dealt with under the Trustee Delegation Act 1999.
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3 The Practice of
Conveyancing:
Freehold

3.1 Obtaining instructions

Most residential conveyancers will be provided by their principals with
a loosely applied scale so that telephone quotations can be given. Some
firms have close relationships with particular estate agents who are
sometimes provided with a scale of charges which they quote on your
behalf. In the last few years, many conveyancers have received instructions
by email, either via their own websites or those of referral agencies.
The practice varies.

Once the client confirms instructions, then a letter should be sent
out detailing the fees and disbursements so as to avoid the possibility of
any subsequent misunderstanding. In fact, new Practice Rule 15 states
that such a letter should be provided. Practice Rule 15 also provides
that the client should be told who will be conducting the work and the
standards of service expected. Firms should have developed a precedent
introductory letter in order to ensure that none of these matters are
missed. Together with such a letter, it may be helpful to supply a step
by step guide to the transaction, and an instruction form containing
details of the client, property and marketing information. Often, fee-
earners take instructions without obtaining building society account
numbers or telephone numbers. This wastes time throughout the
transaction itself.

The art of conveyancing depends as much upon a methodical assembly
of information as it does upon knowledge of the law.



3.1.1 Facts to be obtained from the seller

• The client’s full name (and what he or she prefers to be called),
address, telephone number, fax number and email address.

• The address of the property being sold.
• The name and address of the estate agents.
• A description of the property being sold including its current use.
• Details of the buyer.
• The agreed sale price and a note of any additional items included

in that price.
• Details of any conditions attaching to the sale, such as whether there

is a time schedule which must be complied with or a dependent
purchase. It is important from the outset that both seller and buyer
are like minded about any envisaged time scale.

• The whereabouts of the title deeds. Without these it is not possible
to prepare a draft contract. If the title deeds are not in the seller’s
possession and there is no mortgage, then they may have been
deposited with the seller’s bank or with another firm of solicitors.
Where the property is mortgaged, the deeds will be deposited with
the mortgagee and the account number should be obtained from
the seller. The deeds to a property held by a mortgagee will be
released subject to an undertaking given by the conveyancer that
they will be returned to the mortgagee on demand or the mortgage
will be redeemed. In those circumstances, when the lender chooses
to be separately represented, the title deeds will not be released to
the borrower’s legal advisers, but copies supplied instead.

3.1.2 Facts to be obtained from the buyer

• The client’s full name (and what he or she prefers to be called),
address, telephone number, fax number and email address.

• The name and address of the seller and of the estate agents.
• Whether any preliminary deposit has been paid to the estate agents

and, if so, how much. Payment of a preliminary deposit is merely a
gesture of good faith, and does not constitute a binding contract. 

• Address of the property together with a description of the property,
its current use and its proposed use, and any peculiarities such as
footpaths which go across it or tenancies to which it is subject.

• In whose name is the property to be vested? It should be noted that
the maximum number of people in which the legal estate of a property
can be vested is four.
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• It is important that the buyer has considered how the purchase of
the property is to be financed. Usually this will be by mortgage.
Application for a mortgage advance from a building society requires
a written application together with a payment of a valuation fee.
After the property has been valued and the borrower’s means checked,
then if the building society is satisfied it will make an offer which,
in some cases, requires express acceptance by the borrower. Instructions
will also be sent to the legal advisers.

• The agreed price which may be apportioned as between the legal
estate and the contents of the property. This is important to ascertain
for stamp duty purposes.

• A target date for completion in general terms.

3.1.3 Lock out agreements

In recent years an interesting development in the conveyancing process
has been the introduction of lock out agreements. This development
is a reaction by buyers to the practice of ‘gazumping’, which has been
prevalent in the property market.

Lock out agreements are common in commercial development
work, but in recent times have been used in other areas of property
work including the residential market.

Lock out agreements are designed to give a buyer a limited period
of exclusivity within which to ‘exchange contracts’. 

If a seller breaches its obligations under a lock out agreement, then
the buyer will have the remedy of damages or injunctive relief. It is
worth remembering that injunctive relief will not extend beyond the
exclusivity period. Damages focus upon wasted costs incurred by the
buyer as a result of the seller’s breach of the lock out agreement. The
damages will not include any loss of profit which the buyer envisaged
making. Both parties should ensure that the exclusivity period is certain.
At the end of the exclusivity period, the potential buyer will have no
further rights. The seller is free to dispose of the property as he wishes.
In order to avoid breaching a lock out agreement, a seller who does not
wish to sell to the other party to the agreement should wait for the
exclusivity period to expire.

3.1.4 Assembly of information to send to a purchaser

Having taken instructions from the seller, his conveyancer must send a
prospective purchaser a pre-contract package.
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The pre-contract package includes the following:
• draft contract (in duplicate);
• evidence of the seller’s title;
• seller’s property information forms; and
• miscellaneous planning and guarantees relating to the property.

It has now been proposed that before putting a home on the market,
the seller will be required to put together a standard pack of information
for prospective purchasers. The seller’s pack is to contain: title information;
replies to standard pre-contract enquiries; search results and other local
authority enquiries; copies of planning and listed building consents;
the draft contract; any warranties and guarantees and a condition report.
For leasehold properties, the pack should in addition include a copy of
the lease, service charge accounts and the current insurance policy. Pilot
projects using the ‘seller’s pack’ have been conducted which appear to
have reduced the period of time for an average conveyancing transaction.
Currently, the ‘seller’s pack’ is not compulsory, but it is a matter which
all conveyancing practices should be preparing for.

3.2 Drafting the contract

The preparation of a draft contract consists of the information acquired
directly from the seller or the estate agents together with the information
contained in the deeds and documents of title.

For the purposes of residential freehold transactions, the draft contract
should normally incorporate the Standard Conditions of Sale (3rd edn).

A conveyancer should read the Standard Conditions, a copy of which
are contained in Chapter 14, as these govern the relationship of the
buyer and the seller subject to any special conditions. Special conditions
deal with those matters which are transaction-specific, and some popular
special conditions are discussed later in this chapter. Conveyancers may
produce their own precedent draft contracts. 

We have set out below some guidance in filling out the contract
contained in Chapter 14 which must be used if the parties are following
the National Protocol:
• The agreement date is generally left blank until contracts are exchanged.
• The name and address of the seller and the name and address of the

buyer.
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• The address or a description of the property and a note as to whether
the freehold or leasehold estate is being sold. If it is a sale of part of
an estate, then the property description should refer to a plan. A
suitable plan for use should be contained in the land or charge
certificate. If the plan is out of date, then it may be necessary to ask
the seller personally or through an agent to provide a plan. The plan
can be referred to as for ‘identification purposes only’, which means
that in the event of contradiction between the description and the
plan, the description shall prevail. Alternatively, the plan can be
referred to as ‘more particularly delineated’, which means that where
there is a discrepancy, the plan prevails. It is a convention that the
property will be shown edged in red on the plan. Rights benefiting
the property do not need to be referred to, unless on a sale of part,
new rights (for example, a right to lay conduits) are created.

• The title number of the property.
• The Standard Conditions provide that the seller sells the property free

from encumbrances other than those that are referred to in the
agreement or discoverable by inspection. Failure to disclose encumbrances
may give the buyer the right to rescind the contract and claim
damages. For this reason, full disclosure of defects and encumbrances
is the best course of action. It is not necessary to disclose matters
such as an existing mortgage which will be discharged on completion.
Disclosable defects may be either third party rights such as an easement,
covenant or lease, or defects in the documentary title. Any matters
burdening the property should be set out in full, and a copy of the
document providing details should be given to the purchaser. On a
sale of part, it is common for new burdens to be placed upon the
property and these should be specified here. If the property is being
sold subject only to those matters on the charges register, then this
is all that needs to be stated on the face of the contract. Where a
number of encumbrances need to be included, then it may be easier
to include them as a special condition.

• The seller should also provide the buyer with either a full or limited
title guarantee. Standard condition 4.5.2 promises that the seller will
transfer with full title guarantee. If the seller only wishes to transfer
the property with ‘limited’ title guarantee, then the words ‘full’
should be deleted. When a seller sells a property with ‘full title
guarantee’, then he impliedly gives the buyer the following covenants:
(a) that the seller can dispose of the land as he purports to;
(b) that he will at his own cost do all he can to transfer the title he

has purported to give;
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(c) that the property is transferred free from all encumbrances other
than those the seller could not reasonably have known about.

A limited title guarantee is the same as a full title guarantee except
that a seller of a limited title guarantee only covenants that he has
not encumbered the property. He takes no responsibility for covenants
created by his predecessors.

• The completion date should be inserted when contracts are exchanged,
otherwise standard condition 6.1.1 provides that the completion
date shall be 20 working days after the date of the contract.

• The contract rate clause is used to agree a rate of interest which is
payable on late completion. The contract rate should be higher than
the rate charged by banks for a bridging loan. Otherwise, a purchaser
may not be encouraged to complete promptly, as it will be cheaper
to complete late using a bridging loan. The Law Society rate contained
in standard condition 1.1.1 will generally be acceptable for residential
transactions.

• The price of the property being sold and the deposit clauses sometimes
are left blank until exchange of contracts. It saves time having to
retype the contract if the transaction does not proceed and the
contract is required for an alternative buyer. The amounts stated
here reflect the price of the land (including fixtures). Where a deposit
is included, the Standard Conditions provide for this to be 10% of the
price. However, a deposit of less than 10% may sometimes be agreed
by negotiation between the parties’ conveyancers and this negotiation
usually takes place immediately before exchange of contracts. It may
necessitate a further special condition in the contract. By virtue of
standard condition 2.2, the deposit is paid on ‘exchange of contracts’
by the purchaser to the seller’s solicitor who is to hold it as stakeholder.
This means that the seller’s solicitor holds the deposit as agent for
both seller and purchaser. The deposit cannot be released to the
seller until the contract is discharged. The deposit does constitute
client’s money and the seller is entitled to interest earned on the
deposit money in accordance with the provisions of the Financial
Services Act 1986. Standard condition 2.2 provides that if the seller
is buying another property in a related transaction, he may use all
or part of the deposit as a deposit in that transaction to be held in
that transaction as stakeholder. 

• A figure may be apportioned to the chattels if the price of the property
is close to the stamp duty threshold. Remember that the deposit
figure is based on the land value only. We refer you to Chapter 13.
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3.2.1 Special conditions

If you read the back page of the contract in Chapter 14, you will see
some suggested special conditions. Special condition 4 incorporates the
Fixtures, Fittings and Contents Form in the contract. This will avoid
any dispute regarding those matters which should remain with the
property. Special condition 5 offers alternatives of either vacant possession
or subject to existing tenancies. In the latter case, details should be
supplied.

Other matters which may be special conditions are:
• the authorised use of the property for the purposes of current planning

legislation;
• an attempt to avoid liability on the part of the seller for any representations

given by him or on his behalf save for replies to enquiries given by
the seller’s solicitors, stating that the buyer proceeds entirely on the
basis of his own survey and inspection. This is included to limit a
buyer’s claim for misrepresentation resulting from the seller’s replies
given in the preliminary enquiries;

• there may be positive covenants which the buyer is required to
observe (for example, the buyer must erect and maintain a fence).
These positive covenants should be included as a special condition
and the buyer should be required to enter into an indemnity covenant
in the Transfer in respect of the future observance thereof. The
reason for an indemnity is that positive covenants do not automatically
pass on each transaction and therefore the burden of these covenants
needs to be handed down expressly to each subsequent buyer. 

3.2.2 Standard Commercial Property Conditions

The Standard Conditions are drafted mainly for residential transactions.
For the purposes of sales of commercial properties, the Standard Commercial
Property Conditions (1st edn) should be used. A copy of these is reproduced
in Chapter 14.

The Standard Conditions were drafted mainly for residential transactions
and required substantial amendment if they were to be used for a
commercial property transaction. 

The Standard Commercial Property Conditions differ from the Standard
Conditions as follows:
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• The deposit must be paid by direct credit.
• The Conditions take into account the possibility of double insurance

until completion and if payment under the buyer’s policy is affected
because of the insurance policy of the seller, the purchase price is
reduced accordingly.

• If the property is subject to a lease then, on completion, the seller
is to cancel his insurance policy and pay any premium refund to the
buyer. The buyer is to hold the refund subject to the rights of the
tenant. The aim is to protect the tenants against double insurance.

• Only the buyer can be required to pay compensation on late completion.
Where both parties are in default, the seller cannot claim compensation
for any period between contractual and actual completion if the
seller himself is in default. If the property is the subject of a lease,
then the seller can now elect to take compensation and the net
income of the property.

• Apportionments. The day of completion is apportioned to the buyer.
There are new provisions dealing with service charge where a property
is subject to a lease with service charge provisions. Apportionment
of service charge provides that on completion the buyer must pay
the seller the amount of service charge incurred but not yet due
from the tenant and the seller must account to the buyer for service
charge payments received from the tenants but not yet incurred.

• Includes notice provisions for service by document exchange.
• If the property is leasehold, the Conditions provide a more workable

mechanism for obtaining landlord’s consent. Completion can be
deferred for four months to allow for consent to be obtained. The
Conditions also take account of the Landlord and Tenant (Covenants)
Act 1995 by requiring the seller to enter into an Authorised Guarantee
Agreement.

Special conditions which may be included for the purposes of a commercial
transaction include:
• to make it explicitly clear that title deduction is to be prior to exchange

of contracts;
• a jurisdiction clause;
• a surety covenant;
• sales of part;
• prohibition on sub-sales;
• provision for the agreed form of draft transfer to be annexed to the

contract;

CAVENDISH PRACTICE NOTES20



• provisions to deal with occupation pending completion;
• the seller to pay any refund of the insurance premium direct to an

occupational tenant.

3.2.3 Sub-sales

Special considerations must be included within the contract if the
transaction is to be a sub-sale. 

The buyer must check that the contract does not have a restriction
on sub-sales. The Standard Conditions do not restrict sub-sales of freehold
land. The buyer must then enter into a contract with a third party prior
to completion of his purchase. 

The following special conditions may need to be inserted into the
buyer’s contract with the third party:
• The notice to complete must be for the same length of time as the

notice in the contract between seller and buyer.
• Since the buyer is not the registered proprietor, he cannot deduce

title to the third party. The third party must accept the title provided
by the seller.

• The buyer, seller and third party must all be parties to the transfer
document in order to transfer the legal and beneficial ownership of
the property.

• If the amount payable by the third party exceeds the consideration
due from the buyer to the seller, then the price must be apportioned
in the transfer document between the seller and buyer and a receipt
must be given by each.

Since the third party is dependent upon the buyer and seller’s contract
completing, it may be advisable for the third party to register its contract
against the seller’s title by either a notice or a caution.

3.3 Auction

Where the property is sold by auction, the contract will include particulars
(the auctioneer’s marketing document), conditions (usually the standard
conditions supplemented by special conditions) and a memorandum
(which is signed by both parties). 

The following contractual provisions are specific to an auction:
• the contract must state a ‘reserve price’. If not, the property will just

be sold to the highest bidder;
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• the seller may reserve its right to bid at the auction;
• the auctioneer’s control over bidding, such as the right to refuse a

bid and how to deal with bidding disputes;
• the amount (usually 10%) and method of payment of the deposit;
• whether the seller can withdraw from the auction; and
• the right to retract a bid should be excluded so that a contract is

formed at the ‘fall of the hammer’.

Under the Standard Commercial Property Conditions, the deposit is held
by the auctioneer as agent for the seller rather than the stakeholder. The
seller’s conveyancer will also be expected to provide prospective bidders
with the title documentation, copies of up to date searches and seller’s
property information forms in good time before an auction.

3.4 Side letters

It is important to remember that for side letters to be legally binding,
there must be an offer, acceptance of that offer, consideration and an
intention to create legal relations. In addition, if it is a side letter intending
to vary a contract for an interest in land (rather than personal obligations
between the parties), then it must comply with s 2 of the Law of Property
(Miscellaneous Provisions) Act 1989. Section 2 provides that such a side
letter must be in writing, incorporates all the terms that the parties have
agreed (either in full or by reference to another document) and must
be signed by each party.

3.5 Evidence of title

The seller should send to the buyer office copy entries of the property.
Office copy entries are an up to date copy of the register entries. Office
copy entries can be obtained either by telephone or on Form 109 from
the District Land Registry for the area in which the land is situated. 

Together with office copy entries should be any other documents of
title which are referred to on the register and evidence of matters which
do not appear on the register, but a purchaser would be subject to (for
example, overriding interests – see Chapter 7).

The following points should be noted:
• If a seller has married since the date of the purchase, thereby changing

her name, a certified copy of the marriage certificate should be
included.

CAVENDISH PRACTICE NOTES22



• Where one of two joint tenants has died since the date of purchase,
a certified copy of the death certificate should appear.

• Where one of two tenants in common has died since the date of
purchase, it may be necessary for the surviving tenant in common
to appoint a new trustee for the purposes of the conveyance to give
good receipt for the purchase moneys.

• Where a deed is executed by an agent, the seller’s conveyancer should
be given the original or a certified copy of the power of attorney.

• Where a tenant in common or the surviving owner or the sole owner
of property dies, a certified copy of the grant of probate (if a will
was made) or grant of letters of administration (if no will was made)
should be supplied in order to verify the appointment of the personal
representatives.

3.6 Pre-contract enquiries

For the purposes of residential transactions, the Property Information
Forms which are part of the National Protocol scheme should be
completed by the seller at the outset. Copies of the Forms are contained
in Chapter 14. The Forms require the seller to tick the appropriate box
and they provide the range of practical information which was previously
contained in replies to preliminary enquiries.

The seller will deal with the Property Information Form Part I.
Property Information Form Part II must be completed by the conveyancer
and to some extent, the information sought from the Part II form double
checks that given by the seller personally. 

Also completed at this stage by the seller is the Fixtures, Fittings and
Contents Form. Again, it is a simple question of ticking the relevant
boxes. This Form is referred to in the contract and thereby incorporated.

All these forms must be submitted with the draft contract at the
beginning of a residential transaction.

For the purposes of commercial transactions, the old form of
preliminary enquiries is used. In order to speed up the transaction, the
seller should provide the buyer with a copy of its standard form preliminary
enquiries and replies.

3.7 Guarantees

With the title deeds and documents there may be various guarantees
(such as timber or double glazing) relating to the property. The buyer
must ensure that any guarantees are assigned to him on completion. 
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3.7.1 Buildmark

One of the most common and important guarantees that a conveyancer
will come across is the National House Building Council (NHBC)
Scheme (known as ‘Buildmark’).

The Buildmark scheme is divided into two parts. First, full cover is
provided for two years against a wide variety of defects. If any defects
arise, then the aggrieved buyer should first make a complaint to the
builder in the hope that the builder will voluntarily put matters right.
Should he fail to do so, or should he have gone out of business, the
matter will be taken up formally by the NHBC, who will pay the
compensation in an appropriate case.

The remaining eight years of the 10 year period are covered by a
basic insurance against major structural defects. 

NHBC will send the following documents to the house builder
who registers a new home:
• an offer of cover – Form BM1;
• an acceptance – Form BM2; and
• the Buildmark booklet – Form BM3.

The first two documents, which are attached together, state the Buildmark
number, the address of the home, and the name and membership number
of the registered developer or registered house builder as the case may
be. The documents all refer to this person as the builder. The booklet
describes all the insurance benefits summarised in more detail than set
out above. The builder should deliver these documents to the first buyer
when contracts for the sale of the dwelling are exchanged.

By the offer of cover, the NHBC and the builder offer the first buyer
of the home and all subsequent buyers protection set out in the Buildmark
booklet. The term ‘buyer’ excludes developers or speculators who
purchase the property for the purposes of resale.

The buyer should sign the acceptance and return it forthwith to the
NHBC. Assuming all is well, the NHBC will send the buyer two copies
of a 10 year notice (Form BM4). This notice confirms, amongst other
things, that the home is within the scheme and it states the commencement
date of the 10 year period and the maximum insured value. In the case
of a flat or maisonette, the buyer will receive two copies of a common
parts 10 year notice (Form BM5). The duplicate 10 year notice is
intended for onward transmission to the buyer’s mortgagee.

In recent years, other schemes similar to the NHBC scheme have
been offered by certain large building companies.
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3.7.2 Architect’s certificate

For smaller builders, an architect’s certificate replaces the Buildmark
scheme.

An architect’s certificate is issued to a builder at the completion of
appropriate stages of building for the purpose of releasing stage payments
from a purchaser.

A buyer requiring a mortgage will find it very difficult indeed to
proceed with the purchase of a new property which possesses neither
an NHBC nor an architect’s certificate.

3.8 Planning

Planning matters are important, as a buyer will want to ensure that the
property is being used in accordance with the law. The buyer’s conveyancer
will need to check that any planning conditions have been complied
with and that the owner has not been served with notices to cease a
particular use. In fact, in some property transactions it is the planning
permission itself which gives the land any real value. When acting for
the buyer you should, at the outset, check with your client their intended
future uses for the property.

If building work has been carried out without a planning permission,
then it is unlawful. However, if no notice of breach has been served
within four years of the breach, then a certificate of lawfulness can be
obtained. If the building work is in breach of a planning permission
condition then, if no notice of breach has been served within 10 years
of breach, a certificate can be obtained.

When acting for a purchaser of commercial property, the conveyancer
must check that the current or anticipated use is lawful. If no planning
permission exists and 10 years have passed from the unauthorised use
without enforcement action being taken, then a certificate of lawfulness
can be obtained. Express planning permission is not needed if the change
of use is permitted by the General Permitted Development Order 1995.
There is unlikely to be any doubt that residential use is lawful.

To flush out the issues early in the transaction, if the seller has planning
permissions relating to the property, then these should be included in
the pre-contract package. If the seller’s property has been recently built
or substantially altered, then the seller should have a copy of Building
Regulations approval from the local authority and this should be provided
as part of the pre-contract package.
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3.9 Pre-exchange buyer’s matters

After the buyer’s conveyancer receives the pre-contract package from
the seller, he must check its contents very carefully. In addition, he must
ensure that the following matters are dealt with before exchange of
contracts:
• finance;
• a survey; and 
• searches.

3.9.1 Mortgage finance

In many property transactions, finance is required in order for the buyer
to purchase the property. This will usually take the form of a bank or
building society mortgage.

Sources of mortgage finance

Most estate agency firms now have their own financial advisor and,
once a sale of a property is made, the in-house financial advisor will
endeavour to put together a financial package with the appropriate
building society and/or insurance company. Some firms of solicitors
provide similar services. It is increasingly less common for proposed
purchasers to approach banks or building societies direct, although
established borrowers who are buying for a second or third time would
be more likely to do so. It is the duty of the buyer’s solicitor to ensure
that contracts are not exchanged until after the mortgage offer has been
received.

The maximum amount available to a buyer will depend upon his
income and the value of the property. Institutions will generally provide
a mortgage advance of three or four times the income of the borrower,
but this might depend upon the prevailing interest rate and the borrower’s
other commitments.

Where a high percentage loan is made against the property a mortgage
guarantee policy may be required, in respect of which, the single premium
will commonly be deducted from the mortgage advance on completion.
It is vital to read mortgage conditions carefully to see whether the
lending institution proposes to make any deductions from the mortgage
advance and to discuss this with the borrower carefully. Sometimes
conditions attaching to an offer impose a penalty for early redemption.
This should be drawn to the buyer’s attention.
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Mortgagees

One must ensure that the mortgage deed is completed properly and
duly executed prior to the completion day. The borrower should
understand the nature of mortgage lending and should recognise the
meaning of some of the more important conditions attached to the
mortgage advance. Generally, mortgage deeds are very briefly drawn,
and there is a conditions booklet setting out conditions incorporated
by reference.

The Law of Property Act 1925 confers important powers on mortgagees
where there is default. Sometimes, these powers are improved or enhanced
by the provisions of a mortgage deed.

Other conditions attaching to a mortgage offer generally relate to
the condition of the property requiring an undertaking by a borrower
to do certain work within a certain period of time after completion.
Sometimes, a retention is made from the mortgage advance until stipulated
works are finished. If the road in front of the property is not adopted
at the time of completion, it is common for a small sum to be held back
until either the production of a s 38 agreement or the road is formally
adopted. Which is required will be clear from the mortgage conditions.

If the mortgage is an endowment mortgage, there will be one or
more endowment policies which will either have to be assigned in
favour of the mortgagee or deposited with the title deeds upon completion.
Again, it is the duty of the borrower’s conveyancer to check that such
policies have been issued. Notice of deposit or assignment must be given
to the insurance company after completion of the mortgage.

Types of mortgage

In an ordinary repayment scheme, the mortgage advance is repayable
in full over the prescribed period, which is most commonly 20 or 25
years, and both the interest and the principal are repaid to the institution
concerned. Initially, the major part of the repayment is interest and it
is not until the later years that the capital is reduced significantly.

In an endowment mortgage scheme, the mortgage advance is coupled
with an endowment policy to the full amount of the sum borrowed.
On the basis that the policy is in existence, one merely repays interest
to the institution lending the money at the same time as the premiums
under a given policy. After the expiry of the given period, the sum of
money which has accrued under the endowment policy should at least
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be sufficient to repay the principal to the lending institution and there
should be an excess for the borrower. The overall cost of a endowment
mortgage may be very similar to that of a repayment mortgage.

Sometimes, a repayment mortgage can be coupled with a mortgage
protection policy. In such a case, a small monthly premium is paid to
an insurance company so that, if the borrower dies before the end of
the period of the mortgage, the amount borrowed is then paid off. This
is automatically built into the endowment mortgage system.

The following are common mortgage conditions:
• If the borrower wishes to create a lease, he must consult his mortgagee

and seek his permission.
• The most common system of enforcing rights against a defaulting

borrower is the power of sale. The power is implied by virtue of
ss 101–03 of the Law of Property Act 1925 and may additionally be
expressed in the mortgage deed. The power arises as soon as the
legal date for redemption has passed, which will be after the first
few months of the mortgage advance. The power must have become
exercisable and this will occur when:
(a) the interest is two months in arrears;
(b) there is a breach of a covenant in the mortgage deed other than

the covenant to repay;
(c) there is a failure to repay the loan, although three months’ notice

has been given.
• A mortgagor cannot prevent the sale after contracts have been

exchanged. The mortgagor must act in good faith to obtain a proper
price and apply the proceeds of sale in the prescribed way; any surplus
must be held on trust for the mortgagee. Where a borrower is in
difficulties, the major lenders may opt to lengthen the term rather
than enforce their rights of sale.

• It is also possible for the mortgagee to appoint a receiver and to
foreclose, but these powers are rarely exercised.

• The first mortgagee is protected by the deposit of the title deeds and
this is sufficient to prevent dealings with the land without his consent.
Second and subsequent mortgages are protected by the registration
of a second charge certificate.

Mortgagee’s instructions

It is of vital importance to read through the conditions attaching to the
buyer’s mortgage offer. Such conditions are now controlled by Practice
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Rule 6, which provides a standard certificate of title. We refer you to
Chapter 12 for more details.

Many clients do not understand the mortgage conditions. They may
include important provisions such as requirements relating to insurance,
a retention in respect of the defective condition of the property, early
redemption penalties in respect of a fixed rate mortgage, requirements
with regard to the production and inspection of endowment or other
life insurance policies, an obligation to redeem existing borrowing prior
to the completion of the mortgage, or an obligation to carry out certain
stipulated works within a few months of the completion date. To overlook
any of these conditions can have serious consequences for the conveyancer
and can prevent completion from taking place. Careful analysis is therefore
important prior to exchange of contracts and, in cases of uncertainty,
you should telephone the bank or building society in order to discuss
the provisions of the mortgage loan with them. It may well be necessary
to seek a variation of the conditions or to seek confirmation that the
conditions have already been met to the satisfaction of the mortgage
lender.

Care must be exercised to ensure that a mortgage which has a time
limit has not expired prior to the date anticipated for completion.

3.9.2 Surveys

The purchaser’s conveyancer should advise his client to have a formal
survey prior to exchange of contracts. The seller’s conveyancer is very
careful about answering any questions relating to the condition of the
property and will generally qualify all the seller’s comments about the
structural condition of the property by stating that no warranty is given.

There are three categories of inspection that the property may receive.
A mortgagee may only be concerned with a valuation of the property,
and such valuations cannot be regarded as surveys. Better than a valuation,
but not so thorough as a structural survey, is a ‘home buyer’s report’. A
‘home buyer’s report’ represents a special form of survey which is not
fully comprehensive, but deals with the most important aspects of the
property’s condition. It is less expensive than a structural survey and the
terms of the report will be presented in a standard format containing a
number of exclusion clauses. A structural survey is the most comprehensive
inspection of a property which is possible.

Should the buyer have any complaints about the condition of the
property after he has completed his purchase, then in the above cases,
it will be the surveyor rather than the seller to whom he should look
for a remedy.
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3.9.3 Searches

The following searches will reveal further information about the property.
Where speed of completing the transaction is of the essence, the seller’s
conveyancer will carry out the searches and give the results to the buyer
at the outset. However, usually the buyer will conduct his own searches.

Land charges department search

The first search commonly undertaken at the outset of a transaction is
a local search. There are two parts to this. First, there is Form LLC1,
which is submitted in duplicate. This Form reveals the existence or
otherwise of any local land charges (see Chapter 11).

When the Form is completed, it should either be despatched to the
appropriate London borough council or, if outside London, to the
appropriate district or borough council. They administer these searches,
although they do not necessarily supply all the information themselves.
The Form should be addressed to the Registrar of Local Land Charges.

The result of this part of the search will reveal such matters as:
• enforcement notices;
• whether the property is subject to outstanding conditions in respect

of an improvement grant. These conditions generally prevail for a
period of five years from the date that the improvement grant is
registered and may, inter alia, prevent the seller selling to a non-
owner/occupier;

• sometimes, a planning permission is subject to the provisions of what
was commonly known as a s 52 agreement and is now called a s 106
agreement. These agreements are negotiated between the local
authority and the developer and permit building works subject to
the observation of a number of mutually agreed factors. These
agreements are commonly registered as a local land charge and
expressly draw the buyer’s attention to its provisions.

The second part of the enquiries addressed to the local authority comprises
a list of questions asked on Form Con 29.

The appropriate form is sent in duplicate to the district council or
London borough council with the local land charges search referred to
above. These now vary from one local authority to another, and you
should enquire of each authority their current charge for dealing with
Part I questions. 
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Part II contains certain further additional enquiries which will only
be answered on payment of extra fees and if an express request is placed
against each of those Part II questions. The first part of the search deals
with standard enquiries that relate to all properties:
• Does the property abut a publicly maintained highway? If it does

not, express rights of way are required, and the contents of the draft
contract will need to be checked for rights of way. Such rights of
way will normally be accompanied by maintenance obligations. The
most thorough method of checking whether the property abuts a
publicly maintained road is to colour on the plan the roads in the
vicinity of the property and refer to that colouring in Box C of the
form.

• Where a new property has been constructed on a development, the
new road may not have been adopted at the date of undertaking the
local search. In the absence of formal adoption by the relevant
highway authority, one would expect to find what is commonly
known as a ‘s 38 agreement’. This agreement is made pursuant to
s 38 of the Highways Act 1980 and normally requires a new road
to be made up to a specified standard and maintained for a year. The
agreement may join in a bank or similar institution as guarantor.
The developer will be required to make up the road to the necessary
standard and, assuming all goes well, the road will be adopted without
cost to the frontagers.

• Enquiry 5 will indicate whether or not the property has the benefit
of mains drainage. An isolated rural property will probably have its
own private drainage system. A new property on a development
will eventually expect to drain into the mains drainage system and
here, care is required. The adoption of the mains drains generally
follows the adoption of the highway, but arrangements are different.
Under s 18 of the Public Health Act 1936, the water authority can
agree to adopt a private sewer or drain. The conveyancer must check
the precise arrangements.

• There are a number of questions relating to planning matters.
Question 7 deals with the existence or otherwise of a structure plan
for the area. It is important to make it clear to one’s client whether
or not such a structure plan has been inspected, as this might affect
the possibility of new buildings in the vicinity of the property or
the alteration of existing arrangements of terms of use.

• Enquiry 16A asks whether there are any entries on the contamination
register against the property. The new contaminated land regime
which came into force on 1 April 2000 only deals with land that
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poses an unacceptable risk to human health or the environment.
Entries on the register will reveal remediation notices and who
should pay the ‘clean up’ costs. Enquiry 16A should, therefore, be
checked very carefully, as these costs could become the responsibility
of the buyer and could be enormous. Unfortunately, there is no
procedure for land to be removed from the register following a ‘clean
up’ operation. Therefore, if land is identified as contaminated and
remediation has taken place, a prospective buyer should seek a letter
from the local authority confirming that the property is no longer
defined as contaminated. Although the principle behind the register
is that the ‘polluter pays’, it is worth remembering that if the polluter
cannot be found, then the owner or occupier of the land will be
responsible for the costs of the clean up. When acting for a purchaser,
if you have reason to believe that pollution may be present at the
property, you must recommend that an environmental survey is
carried out. If a purchaser wishes to press ahead with contaminated
land, you should try to seek an indemnity from the seller or an
insurance policy.

It is generally agreed that local authority search results are valid for three
months. However, under TransAction, a search up to six months old
may be validated under an insurance indemnity scheme.

Commons registration search

Such a search is important when dealing with conveyancing of vacant
land. The search is made on Form CR21, which is dispatched to the
relevant county council together with a fee of £6 and a plan. The point
of such a search is that land the subject of the transaction may be registered
by the local authority as having rights of common registered over it in
favour of owners and occupiers of other properties in the vicinity
pursuant to the Commons Registration Act 1965. There will be a
register of those entitled together with the purposes of which they are
entitled.

Coal mining searches

Such a search is important in those counties where coal mining either
does or used to take place. Such properties may be subject to possible
subsidence. The standard form of enquiry agreed by the Coal Authority
and the Law Society should be used. Supplies of the forms and a directory
which identifies those counties in which a search is appropriate is available
from law stationers.
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The fee required for such a search is £25 and the search is submitted
to the Coal Authority. No coal mining enquiry would be required in
respect of property in Bedfordshire, Buckinghamshire, Cambridgeshire,
Cornwall, Devon, East Sussex, Essex, Greater London, Hampshire,
Hertfordshire, Norfolk, Suffolk, West Sussex and Wiltshire. The standard
form is intended for use in connection with domestic property and the
enquiries relate to:
• past underground coal mining;
• present underground coal mining;
• future underground coal mining;
• shafts;
• surface geology;
• claims for subsidence damage;
• open cast for coal mining.

The standard form should be used in conjunction with a further form
when dealing with non-domestic property.

Statutory undertakers’ searches

These are searches of utility companies which can be made by a prospective
buyer depending upon the property’s location. They include enquiries
of the following bodies:
• the Environment Agency;
• Railtrack;
• British Telecommunications plc;
• the Post Office;
• the Canals Authority;
• the Police.

An environmental search is particularly important when acting for a
purchaser of commercial property. The cost of carrying out such a search
is in the region of £40. Such a search will disclose past and present
contaminating and polluting processes, landfill, waste treatment sites,
nearby toxic substances, risk of subsidence and flooding. If the property
does have environmental problems, it may prove difficult to sell, pose
risks to health and environmental legislation provides that the purchaser
could be liable for the clean-up costs.

The website home-envirosearch.com offers a useful free neighbourhood
environmental search facility.
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Such statutory undertaker searches are necessary when the property is
of a great value and the speed of the transaction is not essential. Many
of these bodies have powers of compulsory purchase and this is one of
the main reasons for carrying out the searches. Details of the relevant
bodies can be obtained from the Directory of Local Authorities. 

3.10 Exchanging contracts

3.10.1 Acting for the buyer – when and how?

When satisfactory search results have been received and satisfactory
replies have been given to additional enquiries arising from the information
provided, the conveyancer is in a position to approve the draft contract
and to return one part to the seller’s solicitor for signature by the seller.
At this stage, details of the price and the name and address of the buyer
will be inserted and the contract can be sent to both parties for signature.
It is important either to meet with the buyers in order to explain the
information you have ascertained from the work done to date, or to
send a written report to the buyers (this is preferable for future reference
purposes). It is important carefully to explain to the buyer the precise
nature of the property being purchased. Once this is done, the buyer’s
signature can be obtained to the contract and, at that stage, each party’s
conveyancer is likely to be in a position to exchange contracts, and this
can be effected in a number of different ways.

Today, contracts are most frequently exchanged over the telephone
in accordance with Law Society Formula A, B or C.

3.10.2 Acting for the seller – when and how?

When acting for the seller, the chief concern is to obtain the proceeds
of the sale and to release the seller from any obligations he may have
according to the title deeds. The contract should then be sent to the
seller for signature.

3.10.3 Exchange of contracts

If there is a related purchase, the contract may be exchanged over the
telephone and the conveyancers should agree a tentative date for
completion with both parties and check that both parties are ready. 
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Where one conveyancer holds both contracts, Law Society Formula A
is appropriate. Once ready to exchange, the conveyancer holding both
parts agrees that he holds his client’s part to the other’s order from the
time the exchange takes place, and that time is duly noted. They also
agree that both contracts are dated with the date of exchange and the
date for completion and the conveyancer holding the contracts undertakes
to post his client’s part by first class post to the other party that same
day. Contracts are exchanged from that moment.

Under Law Society Formula B, both conveyancers hold their client’s
signed parts and, where appropriate, a cheque for the agreed deposit.
Again, they speak on the telephone and agree to exchange with effect
from a time that they both note. They both undertake to hold their
client’s part to the other’s order and to post it by first class post that same
day to the other and, where appropriate, this is accompanied with the
deposit cheque. Contracts are exchanged from that moment. Whether
using Formula A or B, it is common to synchronise exchange. This is
done by one conveyancer at the beginning of a chain of transactions
saying on the telephone that he ‘releases’ his client’s part to the other
so that he commits himself to exchanging contracts and provides the
other conveyancer with the freedom to enter into a binding contract
within a specific period of time. This system works well in practice, as
many conveyancers have found it impossible simultaneously to exchange
contracts on the telephone, thereby leaving a theoretical opportunity
for one of the parties to change his mind in the few minutes it takes to
ring him back.

Under Law Society Formula C, a chain of transactions may be
exchanged over the telephone more satisfactorily. The conveyancer at
the end of the chain is asked to release his contract for a specific period
of time to the conveyancer acting for the buyer next in line. Precise
details of times should be carefully recorded and each conveyancer
should be available to speak to the other throughout the agreed duration
of the release. Memoranda should be prepared accordingly. The
conveyancer in whose favour the contract has been released is then free
to undertake a telephone exchange of contracts in accordance with Law
Society Formula A or B as appropriate, and can then return to the
original solicitor at the end of the chain in order to complete the
exchange of the released contract in the same way as he would if dealing
with Law Society Formula A or B. Law Society Formula C, therefore,
involves two phone calls, but there is an obligation to proceed by the
conveyancer who agrees to release his contract from the moment he
enters into that agreement.
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There can be extremely serious consequences for failing to synchronise
an exchange of contracts and it would be negligent conduct if one’s
client was to end up without a property or, alternatively, with two
properties. For this reason, some firms insist on either senior or experienced
personnel dealing with the act of exchange.

After contracts are exchanged, a completion date should be entered
in one’s diary, as should the date for making the necessary land registry
search in order to ensure the completion date falls within the priority
period of 30 days (see below).

It is important to obtain a redemption statement from the existing
lender where acting for the seller and similarly, to request the estate
agent’s account, which is customarily settled by the conveyancer out of
the proceeds of the sale on completion. It is probably better practice to
have obtained a redemption statement prior to exchange of contracts
in order to ensure that there is no negative equity. In recent years,
negative equity has been an acute problem, most notably for those who
do not intend to purchase again. Following exchange of contracts, the
conveyancer will be required to give a professional undertaking to
discharge the subsisting mortgage and clearly, such an undertaking
cannot be fulfilled if the proceeds of sale are inadequate. It is important
to inform one’s client that exchange of contracts has taken place, and
this can be done on the telephone followed by a letter. It is good practice
to discuss the following matters with the client:
• assistance with regard to sorting out outgoings at the property (for

example, Council Tax);
• the removal of the seller’s fixtures and fittings, and checking the

likely whereabouts of the keys; and
• reminding the client that the utility meters should be read on the

completion date.

3.11 Raising requisitions on title

The standard form of these appears in Chapter 14. Additional questions
may be asked, but they must relate to the title and must not duplicate
previous questions. The standard form requisitions deal with the mechanics
of completion. The standard form includes answers to the following:
• confirmation that replies to preliminary enquiries remain unchanged;
• confirmation that outgoings will be paid until the completion date

and receipts will be produced. A supply of a completion statement
indicating the balance required to complete;
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• a list of the deeds and documents to be handed over on completion
together with a further note of any deeds which may not be handed
over and the reason why;

• confirmation that any outstanding borrowing is to be discharged on
or before completion and, if it is not discharged before completion,
an undertaking is requested to discharge the borrowing on the
completion date and to forward to the buyer’s solicitor a duly sealed
Form DS1 as soon as possible. The type of suitable undertaking has
been recommended by the Law Society, but the majority of conveyancers
are content to accept an undertaking given in answers to requisitions
which merely undertakes to repay the mortgage on completion and
to remit the receipted mortgage deed as soon as it is returned to
them by the mortgagee in question;

• confirmation that vacant possession will be given on completion
and an enquiry as to the arrangements for handing over keys;

• whether there is any third party who should receive notice of the
transaction. By and large, this relates to the sale of leases;

• what the arrangements are for completion, such as where completion
will take place (most commonly today, through the post). Similarly,
details of the seller’s solicitor’s bank account are requested. An enquiry
as to the amount required from the seller’s conveyancer on completion.

Additional requisitions which are raised may relate to defects in title,
and the most common of these are as follows:
• unstamped or improperly stamped deeds;
• improperly signed deeds;
• deeds which refer to plans which are not there, plans which are not

coloured or plans which are wrongly coloured;
• a misdescription of the property or the covenants or easements that

go with it; and
• old mortgages in respect of which there is no evidence of discharge.

3.12 Drafting a transfer

The draft transfer is prepared by the buyer and approved by the seller.
When the transfer is agreed, an engrossment is provided by the buyer.
The intention of the transfer is to give legal effect to the terms of the
contract. 
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The transfer will be in the form of either a TR1 (transfer of whole)
or TP1 (transfer of part). Most firms will have standard precedents on
the word processor.

Form TR1 is broken down into 13 boxes. Most of the boxes are
self-explanatory. If you have additional information which does not go
into any of the boxes numbered 1–11, then you should use Box 12. If
you run out of space on Form TR1, then you can use the continuation
sheets.

The transfer only needs to be executed by the buyer if he gives
covenants to the seller or if there are co-buyers. The transfer includes
a declaration whereby the co-buyers can declare whether the beneficial
ownership of the property is held as joint tenants or tenants in common.
However, the transfer must be executed by the seller and retained by
him pending completion when it is dated. 

When preparing a draft transfer, remember that it must be executed
as a deed.

3.13 Making arrangements for completion

On completion, the seller’s conveyancer must have in his possession a
signed transfer, the deeds and documents of title, knowledge of the
whereabouts of the keys to the property and a redemption statement
in respect of any subsisting mortgage to be discharged. Generally, he
will take the initiative and contact the buyer’s conveyancer to ascertain
that the CHAPS payment has been or is about to be effected. Once
received, the keys will be released and the deeds and documents together
with the duly executed transfer deed will be despatched by post to the
buyer’s solicitor. Simultaneously, he will discharge the subsisting mortgage
and disburse the balance purchase moneys.

The buyer’s conveyancer will have previously ensured that he is in
possession of the mortgage advance on the date it is required and will
proceed to organise a CHAPS payment to the seller’s conveyancer’s
bank account for the balance required.

It is important that the buyer’s conveyancer is in possession of clear
results from the following pre-completion searches:
• Land Registry Form 94A (transfer of whole) or 94B (transfer of

part). This search can be carried out by telephone. The ‘search from’
date should be the date that the office copy entries were issued. The
purpose of a Land Registry search is to update the entries on the
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registers of title. The search also establishes a 30 working day priority
period within which to register a dealing in the land.

• If the buyer is raising mortgage finance, it will be important to make
a bankruptcy search against his name before completion. A search
in the Land Charges Department, which is based in Plymouth,
should be undertaken on a Form K16, and on that form it is only
necessary to state the names to be searched. It is to be hoped that
the land charges search result will reveal ‘no subsisting entries’.
Should further details be required, it is possible to make an application
to the Land Charges Department for an office copy. There is a fee
payable of £8 for each office copy. Searches may be undertaken by
telephone or facsimile. Where possible, applications should be made
by post unless application is urgent.The lender should be informed
if any entries appear.

• A company search is done before completion where the seller is a
company. The Companies Registration Office in Cardiff maintains
up to date information from those companies who have supplied
necessary information via their annual return or otherwise. Such
information may not be disclosed by the result of a land charges
search. The search result will reveal whether or not the company is
in receivership or in liquidation and also, and more commonly,
whether or not there are fixed or floating charges. Fixed charges
should be redeemed before completion. If the company is a developer,
it is likely that a deed of release will be handed over in respect of a
particular property being sold so that the mortgage attaches, instead,
to the retained properties. If there are only floating charges, these
will not need to be redeemed, but it will be necessary to ensure that
they have not ‘crystallised’. A letter from the chargee will suffice.

Where the buyer’s conveyancer is in receipt of the deeds and documents
of title, he should check that these accord with the photocopies that he
was previously sent. He should also check replies to requisitions to
ensure that all additional matters have been cleared up.

3.13.1 Completion statements

In addition to the completion statement that the seller’s conveyancer
supplies to the buyer’s conveyancer, it is also vital that each conveyancer
provides a statement to his own client for checking. A precedent statement
appears in Chapter 14, and the client should be requested to confirm
his acceptance. An accompanying letter should seek consent of the
client to pay estate agent’s and legal fees.
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3.13.2 Post-completion formalities

The seller’s conveyancer

The seller’s conveyancer will send Form DS1 (now being replaced by
the ENDS system of electronic discharge) to the buyer’s conveyancer
as soon as it is returned from the mortgagee. The mortgagee will generally
leave the date of the form blank, and the date should be inserted to
coincide with the completion date. Once received, the buyer’s conveyancer
will release the seller’s conveyancer from the undertaking given on
completion.

The seller’s conveyancer will generally pay the estate agents and, in
so doing, ensure that account has been taken of any preliminary deposit.
Where the mortgage which has been redeemed was an endowment
mortgage, the seller’s conveyancer will make certain that there is a deed
of re-assignment in respect of the endowment policy and notice of re-
assignment will be sent to the insurance company.

The buyer’s conveyancer

The buyer’s conveyancer will give notice of completion to the mortgagee
if this is part of the particular mortgagee’s procedural requirements.

The two key post-completion matters that a buyer’s conveyancer
must deal with are stamping and registration.

Stamping

Stamp duty is payable within 30 days of completion. For the rates of ad
valorem duty at the time of writing, please see Chapter 13. The transfer
will only have to be sent off to the appropriate office of the Inland
Revenue together with Form Stamps L(A)451 if the transfer is for a
consideration in excess of £60,000. See Chapter 14 for an example of
a Form L(A)451.

Where stamp duty is payable, a cheque should be made in favour of
the Inland Revenue and should accompany the transfer. The stamps
form and a schedule are despatched together with any additional plan
if needed of the property.

In those cases where stamp duty is not payable or the consideration
is £60,000 or less, the stamping process is dealt with by the Land Registry
simultaneously with the land registration process.
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Registration

It is important to submit the application for land registration before the
expiry of the protection period of 30 working days afforded by the Land
Registry search result. This search should be renewed if this proves
impossible.

The title deeds should be sent to the Land Registry together with
a Form AP1 and registration fee. Form AP1 is provided in Chapter 14.
The current registration fees are governed by the 1999 Fees Order.

Remember that if the buyer is a company, any charge must be
registered with Companies House within 21 days of its creation.

Once the land registration process is completed and the certificate
returned, it must be checked carefully. If it is a charge certificate, then
once it has been checked, it must be lodged with the lender.
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4 The Practice of
Conveyancing:
Leasehold

4.1 Facts to be obtained from the seller

Buying and selling leasehold property follows the same principles as
enunciated in Chapter 3, but are slightly more involved. We have decided
to point out only how a leasehold transaction varies from a freehold
transaction. 

If the seller instructs you to sell an existing lease, this will be described
as an ‘assignment’. If you are instructed to deal with the assignment of
an existing lease, it is important to ascertain from the assignor (the seller)
whether a premium is to be asked for from the proposed assignee (the
buyer) and to establish from the terms of the lease whether the landlord’s
consent will be required.

Much of the above information can be ascertained from the seller
by requesting him to complete the leasehold property information form
in the same way as the property information form referred to in Chapter 3.
We have provided you with a copy of the leasehold property information
form in Chapter 14. This completed additional information form should
be supplied with the original contract documentation to the buyer’s
conveyancer at the outset of the transaction.

4.1.1 Licence to assign a lease

It is the duty of the existing tenant desiring to sell his leasehold interest
to the buyer to check from the terms of his lease whether or not the
landlord’s consent is required to the transaction. Generally, the landlord’s



consent is only required in respect of commercial leases where traditionally,
the premises are let at an open market rent which is reviewed every
three or five years. It is, therefore, of significance for the landlord to
ascertain the means of the proposed assignee so as to satisfy himself that
the assignee can afford to pay the rent that may now be payable and in
the future may be required.

A lease which contains a prohibition against assignment will require
the landlord to waive the covenant. If the seller fails to obtain consent
to the assignment, then although the assignment may be valid, the buyer
could face forfeiture proceedings for breach of covenant. Leases usually
contain a qualified covenant against assignment. Such a covenant will
state that the tenant may not assign the lease without the consent of the
landlord. When such a qualified covenant is included, then a statutory
proviso is added by s 19(1) of the Landlord and Tenant Act 1927 that
such consent will not be unreasonably withheld. The tenant must still
apply for the landlord’s consent to the assignment and, if the landlord
is acting reasonably, he can refuse consent. If the landlord reasonably
refuses consent, there is nothing that the seller can do. However, if the
landlord is unreasonably withholding consent, then the tenant can
proceed with the assignment confident that the landlord cannot succeed
with forfeiture proceedings. The problem for the buyer is that without
landlord’s consent or a court declaration that the landlord is being
unreasonable, there is always the danger of a finding by a court that the
landlord is reasonably withholding consent and that he may then bring
forfeiture proceedings against the buyer. In considering whether a
landlord is acting reasonably, useful guidance can be gleaned from the
case of International Drilling Fluids Ltd v Louisville Investments (Uxbridge)
Ltd (1986). In addition, the Landlord and Tenant Act 1988 places a duty
on the landlord to give a decision regarding consent within a reasonable
period of time and to give consent unless there are reasonable grounds
for withholding it. Breach of this duty could lead to a claim for damages
by the tenant.

Section 19(1A) of the Landlord and Tenant Act 1927 (as amended
by the Landlord and Tenant (Covenants) Act 1995) provides that a lease
of commercial premises can contain in its covenant against assignment
conditions of the assignment which must be met. If the conditions are
not met, the landlord can refuse consent whether or not he is acting
reasonably. This section does not apply to sub-lettings.

If the landlord’s permission is required, the tenant’s conveyancers
must ask the proposed assignee’s conveyancer to produce references. A
bank reference is always required and it is common for there to be a
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request for two further references, such as trading references or, where
none are available, personal references. 

Upon receipt of the references, these will be despatched to the
landlord or the landlord’s conveyancer. It is for them to decide whether
or not they are satisfied with these references.

With regard to assignments of commercial leases, it is increasingly
common practice for the landlord to insist upon a rent deposit deed
whereby six or 12 months’ rent must be deposited by the proposed
tenant for the first or second year of the assignment, or to insist on a
third party guarantee.

It is not uncommon for the landlord’s conveyancer to make the
landlord’s consent conditional. For example, premises may be in a state
of disrepair and agreement may be sought to put the premises back into
repair before the licence to assign is finalised. Equally, it may be that
there is a rent review due in the next few months and, in such a case,
the new rent will be agreed at this juncture as part of the discussions
which take place at the time of the licence to assign.

A licence to assign is merely a permission from the landlord to the
existing tenant enabling him to sell his lease to a proposed assignee.
Generally, the licence appears in the form of a deed, and this is carefully
prepared by the landlord’s conveyancer and submitted to the tenant’s
conveyancer, who in turn submits it to the proposed assignee’s conveyancer
for approval. The deed is drafted and submitted in duplicate. It is not
uncommon for the deed to include a direct covenant as between the
landlord and the proposed assignee that the proposed assignee will pay
the rent agreed and observe all the conditions of the existing lease. Once
the draft licence to assign has been approved by those concerned, it will
be engrossed in duplicate with one copy described as the licence to
assign and the other copy described as the counterpart licence to assign.
The licence to assign is to be executed by the landlord, and the counterpart
licence to assign will be executed by the proposed assignee. On completion,
these two parts will be exchanged.

4.2 Pre-contract package

The seller’s pre-contract package will contain the following:
• a copy of the lease;
• a draft contract (in duplicate);
• evidence of the seller’s title;
• seller’s leasehold property information forms;
• miscellaneous planning documents and guarantees.
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4.3 Drafting the contract

This is the task of the seller’s conveyancer where an existing lease is
being assigned. The contract will generally be submitted in duplicate
for approval together with a copy of the lease. Sometimes, a contract is
dispensed with on the understanding that the matter remains ‘subject
to contract’ until completion.

The preparation of the contract is the same as mentioned above, and
below is a note of the differences in terms of preparation:
• The description of the property should accord with the description

contained in the lease and it should be expressly stated that the
interest is sold leasehold.

• The root of title will be the lease, and this contains the clauses and
provisions which govern the entire transaction.

• A further special condition will provide that the property is sold
subject to the tenant’s covenants in the lease in addition to the
restrictive covenants and matters which may be contained in the
freehold title which will, of course, bind the tenant even though he
takes the leasehold title.

• The requirement for the tenant to obtain the landlord’s licence to
assign may also be made a condition of the contract.

• When acting for the buyer, a further special condition should be
included so that the seller is obliged to produce copies of any superior
landlord’s and freehold title.

• If the sale is not merely of the leasehold estate, but also of an existing
business, the preparation of the contract will be fundamentally
different in so far as it will additionally embrace the apportionment
of the price as between the leasehold estate, the fixtures and fittings
and the goodwill. It will also contain clauses dealing with the
assignment of the goodwill and a clause restricting the vendor from
competing within a certain radius for a certain period of time. There
will be additional clauses relating to the existing staff, the continuation
of the existing business by the seller up to completion, and the
ownership and maintenance of the accounts, etc.

The following are the standard commercial property conditions which
are relevant to a leasehold sale:
• Landlord’s consent. Completion must take place five working days

after the seller notifies the buyer that the consent has been obtained
or four months from the original completion date, whichever is
earlier. There is a mutual right to rescind after that four month period
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has expired. Neither party can object to a consent which is subject
to conditions under s 19 of the Landlord and Covenant Act 1927.

• Express account is taken of the Landlord and Tenant (Covenants)
Act 1995 so that the seller is obliged to enter into an Authorised
Guarantee Agreement (AGA) if the lease requires it. An AGA is a
document which is prepared on an assignment and provides that the
tenant guarantees the performance of the covenants under the lease
by the assignee. 

As well as approving the draft contract, the buyer’s conveyancer must
consider the terms of the lease to be assigned. For details of the matters
to look out for, we refer you to Chapter 5.

4.4 Evidence of title

If the term of the lease to be assigned is over 21 years, then the lease
will be registered and the seller should provide office copy entries of its
title together with a copy of the lease.

If the lease is unregistered, then title is deduced by the seller providing
a copy of the lease and past assignments. If the assignment to the current
seller took place more than 15 years ago, the seller need only produce
that assignment. If the assignment to the current seller took place less
than 15 years ago, then the seller would have to provide copies of previous
assignments leading to the 15 year old root document.

Other than the above matters, unless the contract specifies to the
contrary, the seller is not obliged to provide details of any superior leases
and the freehold title.

4.5 Preliminary enquiries 

As part of the pre-contract documentation, the seller shall provide the
buyer with a completed leasehold property information form. Again,
for the purposes of leasehold commercial transactions, the seller will
prepare the old style preliminary enquiries. The buyer will be particularly
interested in the following information that will be revealed by the
leasehold property information forms or the leasehold preliminary
enquiries.
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4.5.1 Covenants

A complaint by the landlord may take the form of a notice under s 146
of the Law of Property Act 1925, which is generally required before a
breach of a covenant or condition is enforced. No notice is needed
where the rent or a sum reserved as rent is in arrears.

A covenant to decorate the premises in a particular calendar year
imposes a duty at the beginning of that year and is not avoided because
the lease is assigned before the end of it.

In most leases, there is an express covenant for quiet enjoyment, and
where this is not expressly stated, it is implied. Similarly, there are implied
repairing covenants by the landlord in residential tenancies granted for
less than seven years. Additionally, the landlord will be expected to
comply with any other covenants contained in the lease.

4.5.2 Service charges

In addition to the rent, leases of part of a building or of a unit on an
estate will carry a ‘service charge’. Service charge is a charge levied by
the landlord for the maintenance of the building, its insurance and other
outgoings which cannot be specifically attributed to one unit. The
service charge accrues from day to day and, upon completion of the
sale, is apportionable on a time basis. The seller will be required to state
the date of the last payment, and attempts may have to be made to
ascertain from the landlord the current charging rate. Service charges
tend to vary from one year to another, and that depends on the overall
cost of running the building or estate in which any given letting unit
is located. A buyer should enquire as to whether the seller has exercised
his right to obtain information from the landlord concerning the service
charge. The tenant can request in writing from the landlord within one
year after the end of the calendar year concerned a written summary
of the costs affecting his service charge. The landlord is duty bound to
comply with the request within one month, or six months after the end
of the accounting year, whichever is the latest. This duty is enforceable
by the local authority. A statutory right to information does not apply
if the tenant is afforded reasonable facilities for inspecting certified
accounts giving the same information, if there are no more than five
flats in the building and if the tenant is afforded reasonable facilities for
inspecting receipts and records. The local authority’s housing association,
tenants’ associations and companies are exempt. 
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It will also be important to obtain details of the following:
• three years’ service charge payments and copies of the accounts and

invoices and certificates regarding payments;
• whether the service charge payments have been challenged;
• whether any substantial expenditure has been incurred or is contemplated

which will lead to increases in the tenant’s contribution.

4.5.3 Insurance

Where a lease contains a tenant’s covenant to insure, and the landlord
effects the policy, the tenant cannot rely upon the landlord continuing
to insure. If the landlord is obliged to insure, ask to see a copy of the
policy and ensure that the tenant’s interest is subsequently endorsed on
it, and ask to see an up to date schedule of insurance.

4.5.4 Dealing with a management company

Sometimes, a landlord of a block of flats or even a large Victorian house
which has been divided into flats may not wish to retain the ongoing
responsibility for the building after he has granted all the leases. In such
cases, it is common for the leases granted to be for a period in excess
of 99 years. In this case, leases will be sold for a considerable premium
and will merely be subject to a small annual ground rent together with
the annual service charges. Accordingly, the landlord’s investment in
the freehold reversion is very small indeed, and there is little advantage
in him retaining the ongoing responsibility of the building. The landlord
may, therefore, establish a management company, which will be a private
limited company, in respect of which each new tenant will be required
to obtain one or more shares. The purchase of these shares at a nominal
price is likely to be made a special condition of the contract.

Each tenant of each flat will become a member of the management
company, and they will agree among themselves as to who the directors
and secretary should be. They will meet in order to decide matters of
expenditure, the lighting and the heating of the common parts of the
building, the decorating of passageways and the maintenance of any
garden areas.

The management company will be required to comply with provisions
of the Companies Act and, where tenants are unable to cope with this
responsibility themselves, additional service charges will be incurred in
seeking professional assistance.
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Sometimes, the management company will have the freehold reversion
transferred to it so that the management company additionally receives
the ground rent. Arrangements may vary. Increasingly commonly,
freehold interests are being transferred to the tenants.

4.5.5 Commercial premises

With regard to business premises, control and maintenance of the building
generally remains in the hands of the landlord. Here, the leases are not
granted for lengthy periods and 21 or 40 years would be the longest
period in respect of which one would be expected to find a lease. These
leases are not bought or sold for significant premiums and, as a consequence,
an open market rent is charged which generally runs into thousands of
pounds per annum. This rent is reviewed periodically in accordance
with extensive provisions set out in a standard form of lease.

4.5.6 Raising requisitions on title

For residential conveyancers, the standard protocol form of requisitions
will be used, but for commercial conveyancing the traditional form of
requisitions will be used. Both are now being reproduced increasingly
commonly by word processing packages, and particularly the large firms
will adopt their own format. However, it is the information rather than
the format which is significant to the buyer’s conveyancer.

The seller is required to supply receipts for the outgoings and, in
particular, the last receipt for rent and service charge paid to the landlord.
The receipt is of significance, because it implies that there are no
outstanding breaches of the tenant’s covenants under the lease. The
seller is requested to supply the name and address of the person who
should be supplied with a notice of the transaction (usually the head
landlord). Notice should be served within a stipulated period of time
and in respect of which a small fee is likely to be required. This is the
responsibility of the assignee’s conveyancer, and the client pays the fee.
Sometimes, a deed of covenant is needed between the assignee and the
landlord.

As with a freehold property, there may be defects with the title.
There may be a missing assignment or missing search results, or one of
the assignments may not have been properly stamped by the Inland
Revenue. If any of these or other eventualities occurs, additional
requisitions should be raised so that there is a perfect title on completion.

Watch for a restriction in the proprietorship register which will need
to be removed on completion by the landlord.

CAVENDISH PRACTICE NOTES50



4.6 Drafting a transfer/deed of assignment

Where a lease is registered, Form TR1 will be filled out in exactly the
same way as for a freehold disposal. We refer you to Chapter 3. However,
it is worth remembering that if the lease is transferred with full or limited
title guarantee, then this implies a covenant that the lease is subsisting
and there is no breach of covenant making the lease liable for forfeiture.
Wording should be included in the TR1 such as ‘The property is sold
subject to any subsisting breach of covenant relating to the physical state
of the property which renders the lease liable for forfeiture’. Such a
statement is contained in standard condition 3.2.2 and should be re-
iterated in the Form TR1.

Where a lease is not registered, nor is it registrable (as in the case of
short business leases), a deed of assignment may be prepared. 

The following points should be noted:
• if a recital clause is included, it should recite the original lease together

with any subsequent assignments;
• the description of the property in the parcels clause should accord

with that contained within the lease, and it should be made clear
that the leasehold estate is being transferred;

• the assignee should undertake to observe the covenants as appropriate,
but there will be no need for an acknowledgment for production
clause as the original lease and assignments would be handed over
on completion. The sale of part of a leasehold property would amount
to a sub-lease. In this respect, a new lease would have been prepared,
thereby obviating the need for a deed of assignment.

The deed of assignment is prepared by the buyer’s conveyancer and is
submitted for approval by the seller’s conveyancer. It is submitted in
duplicate, and the engrossment is signed by the buyer and returned to
the seller’s conveyancer for signature by his client in readiness for
completion. The deed of assignment or Form TR1 is dated on the day
of completion.

4.7 Making arrangements for completion

The seller’s conveyancer must check that he is in possession of the
executed transfer or the deed of assignment duly executed by his client.
He will then contact the buyer’s conveyancer in order to set up arrangements
for completion, which is likely to be through the post. They will
previously have supplied a completion statement, which is more important
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when dealing with leaseholds, as it will include the apportionment of
any rent and service charges.

The buyer’s conveyancer will ensure that he has collected sufficient
funds for completion and he will have previously sent his own statement
to his client in order to collect the sums due.

In addition to any purchase price, he may have to pay an apportionment
for rent and service charges. Rent is only payable in advance where it
is expressly stated in the lease, otherwise the presumption is that it is
paid in arrears. Appropriate arrangements will be made on completion,
depending on the circumstances.

The buyer’s conveyancer will also have to carry out the necessary
pre-completion searches. If the lease is registered, then a Land Registry
search should be undertaken. If the lease is unregistered, then land
charges searches should be carried out against the seller, previous tenants
and the superior landlords. In any event, if necessary, a company search
should be carried out against the name of the seller.

4.8 Completion

On completion, the buyer of an unregistered lease will receive:
• the original lease;
• the original past assignments;
• the original deed of assignment executed by the seller;
• if necessary, the landlord’s consent to the assignment;
• marked abstracts of the freehold and superior leases.

On completion, the buyer of a registered lease will receive:
• the original lease;
• the land certificate;
• the original TR1;
• if necessary, landlord’s consent to the assignment;
• if the title is registered with good leasehold title, then the marked

abstracts of the freehold title and superior leases.

If the leasehold estate is mortgaged, then the buyer will want either a
receipt on the mortgage deed or a Form DS1 (soon to be replaced by
the ENDS system). The buyer should also ask to see a receipt for the
last rent due.
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4.9 Post-completion formalities

Any stamping that is necessary will mirror the requirements set out in
Chapter 3.

If the lease is unregistered, check whether there is a need for first
registration.

If the transfer is of a registered lease, then there is the need to apply
for registration of the transfer before the end of the priority period
provided by the Land Registry search.

If there is a management company, then it will be necessary to register
the transfer with that company.

Notice of the assignment or mortgage should be notified to the
landlord’s conveyancer and a registration fee paid. Failure to do so will
frequently be a breach of covenant.
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5 Grant of a Lease

5.1 Preliminary matters

The first matter to consider is whether the proposed lease relates to
residential premises, business premises or an agricultural holding. It is
essential to establish which of these three applies, because the law relating
to each is fundamentally different and the style of preparing the lease
is different. Most large firms of conveyancers possess precedent forms
which can be used. If it is practical, it is often sensible to visit the premises
in respect of which the lease is to be granted. This helps one to establish
the rights that are required for the passage of services and mutual rights
of support maintenance and rights of way.

The second point to consider is whether a full lease is necessary, or
whether a tenancy agreement will be sufficient. In the case of a letting
of three years or less, an agreement under hand only is permissible, and
usually adequate. In general, use the simpler form of agreement under
hand where this is applicable.

If the lease or tenancy to be granted is an underlease, ensure that its
terms comply with those of the headlease and, in that case, it may well
be convenient to provide for the periodic payment of rent in advance
a few weeks earlier than rent is payable under the superior lease so that
your client, the landlord, may receive that rent in time to pay out of it
the rent reserved in the headlease.

When granting a lease, it is likely that the landlord and tenant will
proceed directly to grant rather than including a contract.

A contract will usually only be included when there is to be a
significant delay (for example, the premises have not been built, there
needs to be a surrender of a lease at the premises, the landlord intends
to develop the premises, planning permission is required or superior
landlord’s consent is required) to granting a lease and the parties want



the certainty of knowing that when the delay is over, the parties must
complete the lease.

5.2 Costs

Take instructions as to who is to pay the costs. From time immemorial,
the tenant used to pay the landlord’s costs of a lease, in the absence of
specific agreement to the contrary; in the case of tenancy agreements,
in the absence of any such agreement, the custom was for each party
to pay their own costs, although this was often varied by agreement.
Under the Costs of Lease Act 1958, each party to a lease or tenancy
agreement bears their own costs, and their own costs only, in the absence
of agreement in writing to the contrary.

When demand for rented property exceeds supply, landlords will
seek to pass on their costs to tenants; but the Act is directed at what had
come to be recognised as an anomaly; and departure from the Act can
be resisted by a tenant. Nor is it a part of your professional duties (having
advised your client of the legal position) to persuade a landlord client
to seek to reverse the progress of law by written agreement to the
contrary. But most landlords, especially the property owning companies,
are well aware of the position and their power, and the purpose of the
Act is more often honoured in the breach than the observance.

Only a conveyancer can charge for preparing a lease; whereas an
estate agent or anyone else may, by law, prepare and charge for preparing
a tenancy agreement of three years or less.

5.3 Evidence of title

If the lease is granted out of a freehold title, then unless the contract
provides for it, the tenant is not entitled to see evidence of the freehold
title. 

If the lease is granted out of a leasehold interest (that is, it is a sub-
lease), then the prospective sub-tenant is only entitled to see the leasehold
interest out of which the sub-lease is being carved. There is no entitlement
to see any superior leases or the freehold title.

The tenant should therefore ensure that deduction of the freehold
title is a condition of the contract (see below).
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5.4 Drafting the contract

Standard condition 8.2.4 provides that if the landlord is granting a term
of over 21 years, then he must deduce title to enable the prospective
tenant to register its interest at HM Land Registry.

The effect of a landlord including standard condition 8.2.4 in the
draft contract is as follows:
• if the lease is granted out of a freehold title, then the landlord must

supply the following:
(a) if the freehold title is registered: office copy entries of the freehold

title;
(b) if the freehold title is unregistered: an epitome of title with a

15 year root;
• if the lease is granted out of a leasehold title (that is, it is a sub-lease),

then the landlord must supply the following:
(a) if the leasehold title is registered with absolute title: office copy

entries; a copy of the lease from which the sub-lease is carved;
and, if required, his mortgagee; and immediate landlord’s consent.
There is no need to examine the freehold interest, because HM
Land Registry guarantees the leasehold title;

(b) if the leasehold title is registered with good leasehold title or
unregistered: office copy entries (registered leases) or past
assignments (unregistered leases); a copy of the landlord’s lease,
if required, the consent of the landlord’s mortgagee; evidence of
the freehold title (if registered, then office copy entries or, if
unregistered, an epitome of title with a good root of title 15 years
from when the headlease was granted); copies of the superior
leases; and evidence of each superior leasehold interest and the
consents of the superior landlords.

When acting for the landlord, you must ensure that standard condition
8.2.4 is only included in a contract if the landlord has the evidence
which is required. If not, then the standard condition must be amended
or deleted.

Standard condition 8.2.3 provides that the agreed form of lease to
be granted will be annexed to the contract.

When drafting a contract for the grant of a commercial lease, we
would recommend that the Standard Commercial Property Conditions are
used. We refer you to Chapter 4.
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5.5 Drafting and reviewing the lease

Below are some of the main matters to consider when drafting or
reviewing a lease.

5.5.1 Parcels (that is, description of the property)

If the letting is of the whole of the property owned by the landlord, it
will, in general, be sufficient to state the address.

It often happens, however, that the owner is letting a part only of
his property – a flat in a building, a cottage in the grounds of the landlord’s
house – so you need to be particularly clear and specific, often by
reference to a plan. Note, particularly, the warning given by Scarfe v
Adams [1981] 1 All ER 84. Every such case demands careful consideration
to ensure: (a) that the tenant is granted all the rights that will be needed
for the full enjoyment of the property let; and (b) that the landlord
reserves all the rights that will be needed for the full enjoyment of the
remaining property. Consider these requirements always under three
headings, namely:
• rights of way giving access to and from the dominant or servient

tenement;
• rights of water, gas, electricity, drainage, and any other services; and
• provision for the use, maintenance and repair of common structures,

etc, such as a party wall, a shared bathroom and lavatory, the roof
and main walls, a combined drain serving two or more tenements,
the cleaning of a common hall and stairway, etc.

In many cases – particularly in lettings of flats and parts of a building –
it is desirable that leases of all flats shall be on identical terms, otherwise
it may be found, when seeking to enforce a right granted to one tenant,
that in some respect it is unenforceable against another.

You will often best learn of these, and the provisions that need to
be made, by talking discursively to your client of the nature of the
premises and the letting. Consideration of a plan of the property may
suggest provisions that have not occurred to either party; as may its
inspection.

5.5.2 Fixtures and fittings

In the case of furnished lettings, all the contents will be specified in the
lease, usually by reference to an inventory annexed to it, or signed by
the parties. It is important from the viewpoint equally of landlord and
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tenant, that the condition of any article less than perfect should be stated
in the inventory: otherwise there will be a dispute and possible loss for
one party or the other if neither admits that they disembowelled the
grand piano, leaving only the eviscerated container. In many unfurnished
dwellings, it is also important to list fixtures and fittings included with
the property. If not supplied by the landlord, if acting for the tenant ask
for such a list, and, if it is not forthcoming, specify in a letter what your
client declares them to be. Checking and agreeing the contents of the
inventory at the commencement and end of the term is important. As
above, it is also wise to take a deposit from the new tenant to be held
against breakages and damages.

5.5.3 Rent reviews

It is established practice, in lettings for terms of more than five years,
to provide for periodic rent reviews under which the rent payable for
successive periods shall be either that paid during the previous period,
or the market rent that the premises could command at the date of the
review, whichever is the higher. When acting for landlords, advise them
of the dangers of freezing a rent for too long a period without review.

Usually commercial leases provide for rent to be paid in advance on
the usual quarter days (that is, 25 March, 24 June, 29 September and
25 December). It is also common for payment to be by direct debit or
standing order.

5.5.4 Insurance

Make it perfectly clear in the lease who is to insure, and against what
risks. If the tenant insures, provide that the insurance shall be in the full
value of the property from time to time with a society to be approved
by the landlord, and in the joint names of the tenant and the landlord.
If the landlord is to insure, it is not uncommon to provide that the
insurance premium which the tenant pays shall include three years’ loss
of rent and professional advisers’ fees on any necessary repair or rebuilding.
Comprehensive cover against fire and other risks, and ‘index linked’
cover, are common and desirable. If the property is located in London,
consider insuring against terrorism.

In connection with insurance, it is also common and reasonable to
provide that rent shall cease to be payable from the time that the premises
may be destroyed by an insured risk.

In commercial leases, it is common for the landlord to insure the
property and for the tenant to pay the premiums.
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5.5.5 Outgoings

You will, of course, take specific instructions from your client as to who
pays the outgoings. Be specific as to who bears the burden.

5.5.6 Repairs and decorations

The provisions in a lease on this subject are the most frequent cause of
dispute between the parties, and the draftsman should therefore be most
precise and specific on the subject. Whatever shall be excluded from
the tenant’s covenant should be included in a corresponding covenant
by the landlord.

As to what is a reasonable division of liability for repairs, if you are
asked to advise on the point, the general rule is that the shorter the
term, the less the liability commonly fastened on the tenant. So, in a
monthly letting, an agreement by the tenant ‘to keep the premises in
as good a state of internal decorative repair as the same are now in’,
perhaps excluding fair wear and tear, would be reasonable. In a short
letting, it is also preferable for the tenant to have a schedule of condition
of the premises prepared and have its repairing obligations limited to
that schedule. In a letting of seven years or more, a full repairing lease
might be appropriate. 

When a part only of a larger building is let (as in the case of a flat or
maisonette) it is reasonable for the landlord always to remain liable for
the ‘foundations, roofs, main walls and timbers’, the common parts of
the entire building and also for the decoration of the outside and common
parts, and to give a covenant to that effect.

The full form of lease includes both a covenant by the tenants to
carry out whatever may be their agreed share of the repairs, and a
covenant to permit the landlord to inspect periodically, and to carry
out any repairs of which the landlord gives notice to the tenants, and
which the tenants then fail to execute. See that such a covenant provides
that the tenants are only to do repairs ‘for which they may be liable
under their hereinbefore contained covenants’, or similar phrasing,
otherwise this second covenant may unintentionally impose a liability
wider than this. Ensure, too, when acting for tenants, that the period
provided for doing the repairs is adequate, as sometimes this is not the
case. A reasonable form will provide that the repairs shall be commenced
within a specified period, and thereafter proceeded with diligently.

Remember, and in a proper case advise your client of the implications
of ss 11–16 of the Landlord and Tenant Act 1985 whereby, in lettings
of dwellings since 24 November 1961 for terms of less than seven years,
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the landlord is responsible for the structure, for the outside, and for
water, gas, electric, sanitary and heating installations. It is an obligation
that, in general, the parties cannot contract out of these except so far
as the tenants would be liable under their duty to use the premises in a
tenant-like manner.

Always enquire (and this is of special importance when acting for
tenants) as to the present state of the property, as to whether this is to
be a covenant to put into a good and tenantable state of repair, and if
so, whose responsibility that is to be. If, as commonly occurs, the point
has not been considered or discussed between the parties, point out to
prospective tenants that a covenant to keep in good repair ‘and so to
deliver up the premises at the end of the term’ may involve their putting
them into better condition than they are now in. The importance of
this cannot be overemphasised, as horrible consequences can follow.

5.5.7 Assignment and sub-letting 

All leases should contain some limitation on or prohibition of assignment
or sub-letting. In the case of a short (monthly, quarterly or even sometimes
longer) tenancy, an absolute prohibition is not unreasonable or unusual.
For a longer lease, the most common provision is that a tenant may not
assign without the landlord’s consent, but provision is usually made that
this consent shall not be unreasonably withheld. However, it is not
unusual for there to be an absolute prohibition against dealings with a
part (as distinct from the whole) of a property.

Always take specific instructions on the question of the right to
assign from whichever party you act for. Remember that under s 19 of
the Landlord and Tenant Act 1927, when a lease contains a covenant
not to assign, etc, without consent, there is always implied, if it is not
already in the clause, that such consent shall not be unreasonably withheld.
However, this section does not apply when there is an absolute covenant
against assignment, without any reference at all to consent. If acting for
the tenant of commercial premises, be mindful of s 19(1A) of the Landlord
and Tenant Act 1927 (as amended by the Landlord and Tenant (Covenants)
Act 1995) and conditions on assignment. These conditions will not be
subject to the test of reasonableness, so it is crucial they are considered
very carefully at this stage. In general, in all but the shortest terms,
tenants can fairly expect some right to assign, however qualified, even
though, when you ask them, they say they have no intention of assigning,
for neither they nor you can foresee what the future holds. So, in general,
when you act for a tenant, seek a reasonable provision in this respect.
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When the landlord is particularly concerned not to let to anyone
not personally approved (as may be the case, for example, when the
tenant of a part of the landlord’s home will become a neighbour), provide
that before sub-letting or assigning, the landlord is to have the option
of accepting a surrender of the term. This will sometimes be a useful
compromise.

In addition, when acting for a landlord, it is worth including a
qualification to consent in the last five years of the term. This is important,
because it is the tenant at the end who must leave the premises in repair
and it is therefore important that he is solvent.

5.5.8 Alterations

The landlord will want to exert some control over alterations to the
property to maintain the value of its reversion.

In commercial leases, it is common to see a clause prohibiting
alterations without the landlord’s consent. Section 19(2) states that the
landlord’s consent is not to be unreasonably withheld.

Part I of the Landlord and Tenant Act 1927 (as amended by Pt III
of the Landlord and Tenant Act 1954) provides that the tenant can claim
compensation from the landlord for certain improvements on the
termination of the lease.

5.5.9 User

It is important to check that the user covenant is in accordance with
the tenant’s intended use of the property. Check with the tenant whether
he has future plans which would mean a change of use. In addition, it
is important to remember that many longer leases are marketable
commodities and the wider the user clause, the easier it will be to dispose
of it. Remember that if the lease contains a qualified covenant which
allows the tenant to change the use of the premises with the landlord’s
consent, there is no statutory implied proviso that such consent will not
be unreasonably withheld.

5.5.10 Landlord’s covenants

Having reached the landlord’s covenants, insert (on the principle of
being explicit) appropriate covenants as to the repairs, insurance and
outgoings, if any, for which the landlord is to be responsible, as well as
the invariable covenant for quiet enjoyment and the proviso for cesser
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of rent in the event of damage or destruction by an insured risk. If the
landlord is to insure, the lease should provide that he shall furnish the
tenant with a copy of sufficient extracts from the policy and that the
tenant will also be notified of any subsequent modification of or addition
to the policy.

The covenant that should always be in the long leases – that, if
required, the landlord will enforce covenants (such as not to disturb
neighbours) in leases of other parts of a building – is equally appropriate
in short term leases. So is a covenant by the landlord that all leases in
the building shall be on similar terms.

Ensure that the tenant’s and the landlord’s covenants, taken together,
cover the repair and maintenance of the whole of the premises let,
including in the case of a flat the structure, roofs, foundations and
common parts such as entrances, halls and stairs of the building, and
any garden included in the letting or of which the tenant has use.

A landlord’s covenant to repair does not include an obligation to
‘rebuild’, so if a wall, for example, collapses and complete rebuilding is
required, this would not come within the scope of a covenant merely
to keep in repair – so, when acting for a tenant (or a landlord for that
matter), see that the missing word is included in the landlord’s covenant.

5.5.11 Service charge

On a lease of part, the landlord seeks to recoup the maintenance costs
of the whole building by a service charge. The tenant will repair its
demise only and the landlord will repair the rest of the building and
charge the tenant by the service charge.

The total cost of the service charge should be apportioned between
the tenants.

In commercial leases, it is common for the tenant to pay the landlord’s
estimate of the service charge in advance and then, at the end of the
year, overpayments and underpayments will be dealt with.

5.5.12 Forfeiture

It is usual to see the provision for the landlord to forfeit the lease on
non-payment of rent or breach of covenant. If the tenant intends to
mortgage the premises, you must check that the landlord does not have
the right to forfeit the lease on the tenant’s bankruptcy. Some lenders
are not prepared to lend on leases which contain such a clause.
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Most firms now have standard precedent leases which can be tailored
to specific premises. If not, law stationers sell satisfactory printed form
leases.

A lease sometimes contains an option for tenants, on giving notice
within a prescribed period, to purchase their landlord’s reversion to the
lease, whether freehold or leasehold.

The tenant’s interest should be protected by registration on the
charges register by a notice that an option to purchase is contained in
the lease.

An option to renew a lease must be registered in a similar manner
if it is to bind a buyer of the reversion. An option to renew is regarded
by the courts as a privilege. For it to be exercisable, the option should
be expressed to depend on observance of the tenant’s covenants, the
tenant must have complied strictly with all the terms of the lease, and
particularly with the covenants to pay rent and to decorate and repair.

It is easy to overlook the need to register an option in a lease: the
item to this effect on your post completion agenda should serve as a
reminder.

5.6 Notice to quit

Before serving a notice to quit for the landlord, ensure not only that it
complies with the terms of the lease, but also that notice of any change
of landlord has been given to the tenant. Once notice has been served,
there is always a danger that, by subsequently accepting payment of
rent, a landlord will have waived his notice and will have to start all over
again should he wish to proceed. The danger is greatest when management
is in the hands of agents, who may inadvertently accept rent. The danger
may be avoided by adding to the notice to quit (the printed form of
notice available at law stationers is recommended) the following notice:

Take notice that without prejudice to this notice the Landlord will
accept payments of rent from you only until this notice expires. After
that date all payments will be accepted only as mesne profits for your
use and occupation of the said premises and by accepting such payments
the Landlord must not be considered to have waived this Notice to
Quit or the Landlord’s right to recover possession of the premises.
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5.7 The duty of the tenant’s conveyancer

It is the prime duty of the conveyancer acting for tenants to explain to
them all the terms, and in particular any unusual ones, contained in the
document. The operative word is ‘explain’. It is not enough to gabble
verbatim through the document to a stunned client. This duty was
demonstrated by Sykes v Midland Bank Executor and Trustee Co Ltd [1970]
2 All ER 471, CA. In that case, a solicitor for the plaintiff undertenants,
a firm of architects and surveyors, had failed to draw his client’s attention
to the effect of a clause prohibiting any user other than that of the
plaintiff ’s business unless ‘the permission in writing of the Landlord and
Superior Landlord has first been obtained, such permission by the
Landlord not to be unreasonably withheld’. The plaintiffs entered into
the underlease on the mistaken belief that the superior landlord’s consent
could not be arbitrarily withheld, as in fact it was. The Court of Appeal
held that the clause was unusual, that it might and did affect the plaintiff ’s
interest, who should therefore have been warned of the possible arbitrary
withholding of consent by the Superior Landlord to a change of use;
and that the solicitor (or rather his estate, the defendants being his
executors) was liable to the plaintiffs in negligence. In that particular
case, the damages awarded were merely nominal (£2) because the court
found that even if the clause had been fully explained, the plaintiffs
would nevertheless have proceeded; but the warning light as to a
conveyancer’s duty is no less clear for that.

The case also decided that in the case of a partnership, it was sufficient
for a solicitor to tender advice only to the partner dealing with the
matter rather than all the partners.

In your own protection, it is desirable to have proof that you have
explained the terms of the lease to the tenant; therefore, always mention
in a letter that you want to see them for that purpose or confirming
such an appointment. When there are unusual or onerous terms which
your tenant client nevertheless accepts, record this, and the advice you
have given them as to the possible effect of such terms, in a letter to
them. 

5.8 Pre-completion matters

The landlord will engross the lease in duplicate. The part to be executed
by the landlord is known as the original lease, and that part which is
executed by the tenant is known as the counterpart.

GRANT OF A LEASE 65



An important pre-completion matter for many short business leases
is that an exclusion order is obtained. As part of the negotiations of a
business lease, it will be established whether or not the tenant will be
entitled to its rights of security of tenure. Sections 28–34 of the Landlord
and Tenant Act 1954 provide a tenant of a business lease with the right
at the end of the term of the lease to apply for another lease. It is these
rights which many landlords seek to exclude in short business leases.
In order to exclude the provisions of the 1954 Act, the landlord and
tenant must jointly apply to a county court for these rights to be excluded.
Provided the order is applied for correctly, the obtaining of the order
should be a rubber stamping exercise by the county court. In order to
obtain an exclusion order, the landlord will send to the agreed county
court a claim form with lease annexed (in triplicate), a draft court order
(in triplicate) and a court fee. For the purposes of speed, often conveyancers
sign on behalf of their client the statement of truth contained in the
claim form. This is a statement making it clear that both parties consent
to the order being obtained. If a conveyancer signs on behalf of his
client, he must ensure that his client has been made aware of the
implications of the order and that he has his client’s written authority.

On completion, each party dates their part of the lease and the leases
are exchanged by post.

5.9 Post-completion

5.9.1 Stamping

The original lease must be stamped with ad valorem duty which is
calculated on the amount of the premium and the rent payable. If the
lease term is seven years or more, then the lease must also have a PD
stamp. The counterpart lease must be stamped with a fixed £5 duty.
For further details, please see Chapter 13.

5.9.2 Registration

If the landlord’s title is unregistered, and the tenant is granted a lease
for greater than 21 years, then it must be registered within two months
of completion of the lease. If not, then title to the lease cannot be
registered.

If the landlord’s title is registered and the tenant is granted a lease of
over 21 years, then it must be registered within the Land Registry
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priority period. In addition, the Land Registry will put a notice of the
lease on the landlord’s registered title. It should be agreed prior to
completion that the landlord will put his title on deposit and provide
the tenant with a deposit number.

5.10 Assured shorthold tenancies

The provisions of the Housing Act 1988 were intended to reverse the
decline of rented housing and to improve its quality.

Most practitioners will appreciate that the first part of the objective
has undoubtedly been achieved. Rarely a day goes by in the experience
of many conveyancing practitioners without their being asked to organise
a shorthold tenancy for a landlord, or peruse the contents of a draft
agreement for a prospective tenant. In fact, the time has come when it
is rare to be asked to organise a residential tenancy in any other form.

The concept of the ‘assured’ tenancy and ‘shorthold’ letting were
first introduced by the Housing Act 1980. Some progress has been made
in securing a greater element of contractual agreement between landlord
and tenant.

An assured tenancy differs from a regulated tenancy in so far as the
rent will be the market level rent agreed on a contractual basis between
the landlord and the tenant as at the commencement of the tenancy.
There is, in general, no subsequent recourse to a rent assessment
committee on such an agreement.

Assured shorthold tenancies are for an agreed fixed term of not less
than six months. The landlord has the right to vacant possession of the
property at the end of the agreed term on service of notice. Should the
tenant die before conclusion, there are no rights of succession under
the assured shorthold tenancy.

If a tenant does not move out upon the date specified in the notice
to quit, a landlord may regain possession of the property by the issue of
the appropriate summons in the local county court without having to
provide suitable alternative accommodation.

An assured shorthold tenancy can be for as long a period as the
parties may agree between them. If it is mutually desired between both
landlord and tenant that the period run beyond the contractual date,
the landlord will not lose the entitlement to regain possession on the
above terms, but may do so only on the conclusion of the next anniversary
date. For example, an assured shorthold tenancy for 12 months may
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run on for a further 12 months without the need for the preparation
of any additional documentation, but the landlord may bring the
arrangement to an end only by the service of the appropriate notice
two months before the conclusion of the second period of 12 months.
Although the tenancy will effectively be converted to a periodic tenancy,
the landlord does not acquire a secure tenant by allowing the term to
run on.

The provisions of the Housing Act 1988 have not totally repealed
the Rent Act 1977, but have amended and repealed certain of its
provisions.

The provisions relating to assured shorthold tenancies came into
force on 15 January 1989.

The 1988 Act is a weighty tome and the reader is referred to an
annotation by Bowden, G, Housing Act 1988, 1989, Shaw and Sons.

In practice, the preparation of a shorthold tenancy agreement is very
simple. Most conveyancers, and indeed many firms of estate agents,
keep their own standard precedent, which is used with the necessary
amendments as to parties, rent and the terms etc. It is usual to take a
deposit against breakages or damage in the sum of one month’s rent.
This is repayable at the end of the term, as long as the property is returned
in good condition.

The agreement must refer to s 20 of the Housing Act 1988 in order
to enable possession to be recovered upon the expiry of the fixed term
of the agreement. A minimum of two months’ notice is required in
order to bring the tenancy to an end in accordance with s 21. A simple
notice is required in order to terminate any subsequent periodic tenancy
arising.

The most important piece of advice we can give you is that, before
tenants take possession, they must have received a standard form of
notice informing them that the agreement is to be an assured shorthold
tenancy. If this notice is not served on the tenants before the commencement
of the term, the protection of an assured shorthold tenancy will not be
available to the landlord. The notice is, therefore, a most vital document
and is normally produced in duplicate with one copy being countersigned
by the tenants in order to acknowledge safe receipt of the top copy.
Both copies will clearly have to be signed by or on behalf of the landlord.

If there is a subsisting mortgage, the mortgage lender will require a
similar notice to be signed by the new tenant agreeing to vacate if
possessive proceedings are instituted. This notice is pursuant to Sched 2,
Ground 2 of the Housing Act 1988.
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Once the notice has been dealt with, and once the agreements have
been signed (usually in duplicate), the tenants can go into possession
and the shorthold tenancy begins.

As indicated above, many letting agents are now bypassing conveyancers
altogether, and issuing their own standard forms that are often badly
drawn and that omit any sensible provisions on the part of the landlord
which might protect the tenants. It is curious how tenants’ enthusiasm
to be in the new property as fast as possible makes them so rash as to
fail to take professional advice.

5.11 The role of letting agents

As market conditions have shifted from the sale and purchase of freehold
residential property to the increasing popularity of rented residential
property, many estate agents have set up departments to manage residential
property. Such departments provide a comprehensive service to include
finding tenants, vetting the tenants, making arrangements for inventories
to be drawn and for the tenants to enter once the appropriate shorthold
tenancy documentation has been dealt with.

Once the tenants are satisfactorily installed for their minimum period
of six months, the letting agents will charge a weekly management fee
and will collect the rent and deal with any other practical query that
may arise from the tenant about the condition, the services, or the
nature of the property.

Disputes do arise with letting agents. Sometimes, they fail to deal
promptly with the tenants’ requests. Sometimes, they misjudge a tenant
and the rent falls into arrears. Sometimes, they fail to pass on the rent
sufficiently speedily to the landlord’s account. Occasionally, errors are
made in the preparation of documentation at the outset. Solicitors are
often requested to pick up the pieces if the relationship between the
landlord and the letting agent comes to grief in one of the above ways.

Solicitors are usually involved for the purpose of serving a formal
notice to quit upon a tenant who either fails to pay his rent or whose
term is coming to an end. If a tenant does not respond to such a notice,
county court possession proceedings may be necessary. A solicitor may
also be requested to examine the conduct of the letting agents to ascertain
whether there may have been any negligence in the conduct of their
responsibilities.
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6 Right to Buy:
Conveyancing under
the Housing Act 1985

The Housing Act (HA) 1985 provides for a new dimension to conveyancing.
Council and some other tenants have the inalienable right of their own
choice to buy the freehold or a long lease of their homes on favourable
terms.

6.1 Who has the right to buy?

A secure tenant of a flat or a home occupied as the only or principal
dwelling house which is owned by a local or other authority. The tenant
must have been a secure tenant for not less than two years or for periods
amounting together to not less than two years. A joint tenant who has
occupied a dwelling house as his own principal home shall be treated
as the secure tenant and, where the secure tenancy is a joint one, that
condition need be satisfied only as to one of them.

If a local authority landlord disposes of his estate subject to an
applicant’s lease, the new reversioner is subject to the same obligations
as the local authority (Housing and Planning Act 1986).

6.2 Acquisition from housing associations

Secure tenants have the right under the Act to purchase their houses
from a private housing association, but not from a charitable one. The
Act does not give tenants the right to buy their homes, but it allows
them to buy another dwelling house and to be granted towards its
purchase a discount appropriate to their housing association home. The
procedure is somewhat complicated.



First, the housing association must be involved in the purchase and
in the procession of the procedures which are, briefly, that the new
home is bought in the name of the housing association who, in the
same breath, transfer it to the tenant by sub-sale for the price paid for
it, less the discount calculated on the previous home. Alternatively, the
authority may take a shared ownership lease with the buyer. The authority
does not itself have to investigate title, make searches, etc, but may leave
this to the tenant’s conveyancer; but the consent of the housing corporation
must be obtained and tenants should never commit themselves to a
purchase until both the housing association and the housing corporation
have agreed the terms of the transaction. The wisest course is to make
the housing association a party to the agreement to purchase.

6.2.1 The price

The price for a freehold or leasehold dwelling house is its value on the
open market with vacant possession. For the grant of a lease, it is assumed
that the seller is granting a lease of 125 years at a ground rent not
exceeding £10 per annum. In both cases, the sale is with the same rights
and subject to the same burdens as are specified in the Act (s 127).

6.2.2 The discount

A person exercising the right to buy is entitled to a discount calculated
as follows:
• if the period to be taken into account is less than three years, 32%;

and
• if that period is three years or more, 32% plus 1% for each complete

year by which the period exceeds two years, but not together
exceeding 60% (s 129 of the HA 1985), or 70% for a flat (Housing
and Planning Act 1986). But, the discount must not be such that
the price would be less than the cost to the council in the previous
eight years (Housing Act 1988).

If the right is exercised by joint tenants, the section shall be construed
as if the one whose substitution would procure the largest discount were
the secure tenant (s 129(3) of the HA 1985).

6.3 Resale

If the dwelling house is sold, or a lease granted exceeding 21 years,
otherwise than at a market rent, within three years, the discount or a
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proportion thereof must be repaid; but the amount to be repaid is
reduced by one-third of the discount for each complete year that has
elapsed between the dates of completion of the purchase and the resale
(Housing and Planning Act 1986). There are various exemptions when
the buyer is a relation or the disposal is compulsory.

The discount provisions are entered as a charge at the time of first
registration of the buyer’s acquisition.

6.4 The right to a mortgage

A buyer has the right to a mortgage from the selling authority towards
the purchase.

The amount that secure tenants, exercising the right to a mortgage,
are entitled to leave on mortgage, or to have advanced to them, is the
aggregate of:
• the purchase price;
• such costs of the landlord or the housing corporation as are chargeable

to the tenant under s 178, which entitles the landlord or, as the case
may be, the housing corporation, to charge the costs incurred in
connection with the mortgage; and

• any costs incurred by the tenant and defrayed on the tenant’s behalf
by the landlord or the housing corporation (s 133).

Procedure in the case of a local authority mortgage is somewhat simplified
compared with a building society or other mortgagee – there will be
no special conditions of advance common in building society mortgages
and, although title may be deduced to the mortgage department of the
council, there will normally be no requisitions. The council will directly
collect the mortgage advance, giving credit for this on the completion
statement. The legal department of the council will attend to all formalities
of completion such as stamping and denoting documents, registering
title, etc. To this extent, therefore, the work of a buyer’s conveyancer is
greatly reduced.

6.5 The machinery of purchase

Tenants claiming the right to buy either freehold or leasehold must
serve on their landlord a written notice claiming that right – the form
must be obtained from the landlord.
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The landlord must, within four weeks (within eight weeks if the
period counting towards the three years includes a period when the
present landlord was not the tenant’s landlord), serve on the tenants a
notice either (a) admitting, or (b) denying the tenants’ right to buy,
stating reasons if the right is denied (s 144).

When the secure tenant’s claim to exercise the right to buy has been
established, the landlord must serve on them, as soon as practicable, a
notice describing the dwelling house, stating the price at which, in the
opinion of the landlord, they are entitled to the freehold or leasehold
interest, and the provisions that the landlord considers should be
incorporated in the transfer or grant (s 125(1)–(3)). This notice follows
a valuation of the property by the district valuer for the authority.

The landlord’s notice must be accompanied by a form of notice to
be used by the tenants if they require a mortgage.

6.6 Common provisions in the purchase

documents

The transfer or grant shall not exclude or restrict the general words
implied under s 62 of the Law of Property Act 1925 (Sched 6, Pt I,
para 1 of the HA 1985). The transfer or grant shall include all such
easements and rights over the property, so far as the landlord is capable
of granting them, as will put the buyer in a position similar to that which
he was in under the tenancy. The transfer shall also contain such easements
and rights for the benefit of other property as were available against the
tenant under the former tenancy.

In practice, both drafts and engrossments of transfers and leases are
prepared by the landlord. Schedule 6, Pt II lays down provisions to be
in the transfer of freeholds.

A transfer shall not exclude or restrict the ‘all estate clause’ implied
under s 63 of the Law of Property Act 1925. Section 63 provides that
every conveyance validly passes all rights and interests on the property
conveyed.

The transfer shall be for an estate in fee simple subject (but otherwise
free from encumbrances to: (a) the tenant’s encumbrances; and (b) the
burdens in respect of the upkeep or regulation for the benefit of any
locality of any land, building, structure, works, ways or watercourse.
The transfer shall be expressed to be made by the landlord as beneficial
owner. By virtue of the schedule, there shall be implied the following
covenants by the landlord:
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• to keep in repair the structure and exterior of the dwelling house
and of the building in which it is situated;

• to keep in repair any other property over or in respect of which the
tenant has any rights by virtue of the schedule; and

• to ensure, so far as is practicable, that any services to be provided by
the landlord and to which the tenant (alone or with others) may be
entitled are maintained at a reasonable level and to keep in repair
any installation connected with the provision of those services
(Sched 6, Pt III, para 14).

Note that there are some clauses that a tenant would normally require,
such as a covenant by the landlord to enforce covenants by the other
tenants of other flats, that are included in the statutory lease.

6.7 Completion

When a secure tenant’s claim to the right to buy has been established,
the landlord is bound as soon as all matters relating to the grant and
mortgage have been agreed or determined (s 140). Completion is
normally by bank draft sent through the post – most local authorities
have no facilities for completion by credit transfer.

If tenants fail to complete, the landlord can serve on them a notice
requiring them to complete.
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7 Registered Land

7.1 First registration

The registered system of conveyancing governs most of the transactions
which take place in England and Wales.

The following transactions will mean that a property must be registered
at the appropriate Land Registry:
• transfer of freehold land whether by way of sale or gift;
• assignment whether by sale or gift of a lease which at the date of the

assignment has over 21 years to run;
• a grant of a lease for over 21 years;
• an assent of a freehold title;
• an assent of a leasehold title that has over 21 years to run;
• a mortgage of a freehold title; and
• a mortgage of a leasehold title that has over 21 years to run.

The above dispositions must be registered within two months of
completion, otherwise the transfer will be void.

It is also worth remembering that you can apply for voluntary first
registration.

7.2 Land charge certificates

There is a central land register which records the ownership of land in
England and Wales. It is the process of registration which is the crux of
this system. Failure to register prevents the legal estate from passing. 

Registration is performed by a number of district land registries,
each being responsible for certain counties. Upon application being
made to them, they will issue a certificate to the proprietor of the land



or mortgagee and this will replace the old title deeds. The certificate is
legal proof of title and is guaranteed by the State. Where there is no
mortgage, it will be described as a land certificate and where there is a
mortgage, it will be described as a charge certificate. If there is more
than one mortgage, each mortgagee will have its own certificate. If a
mortgage applies to more than one property, then a charge certificate
supplement will be issued in respect of each property. The charge will
be contained in a separate cover (the charge certificate).

The certificate will be returned by the Land Registry together with
a notice of completion of the registration and at that stage the certificate
should be carefully checked for spelling mistakes or other matters which
appear to be incorrect. If there are errors, these will be put right by the
Land Registry quickly without charge.

7.2.1 The certificate and its registers

The certificate is correct as of the date it is issued. The date is contained
on the certificate itself. Subsequently, the certificate may become out
of date, so that the central registry records are different from the actual
certificate. Copies of the recent applications and changes may be applied
for either by undertaking a land registry search (Form 94A, for £4) or
by requesting office copy entries (Form 109, for £8). The certificate
itself is divided up into three registers. 

The property register contains the title number, type of estate (freehold
or leasehold) and the description of the land by reference to the filed
plan, which is based on the ordnance survey and its postal address. It
also contains easements such as a right of way or right of drainage and
exceptions and reservations. Easements, exceptions and reservations,
declarations and other similar matters may not be set out in full in the
property register, but may be referred to by reference to a deed or
document which has been incorporated with the certificate generally
at the back. This is particularly common practice when dealing with
the sale of property on a housing estate. If the title is leasehold, the
property register will also provide brief details of the lease.

The proprietorship register sets out the type of title (see below),
together with the name and address of the registered proprietor. Any
restrictions on the right of the registered proprietor to deal with the
property freely or to receive the proceeds of sale will also be set out,
preceded by the words ‘Notice’ or ‘Caution’.
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The following are the types of title:
• Absolute freehold title is the best title. The registered proprietor is

the owner of the fee simple subject only to encumbrances protected
by an entry on the register, overriding interests and interests of
beneficiaries if the proprietor holds the land as a trustee. These
should not cause a problem, as the purchaser can overreach them.

• Absolute leasehold title is subject to the same matters as absolute
freehold title, but also subject to the covenants and obligations of
the lease. The Registrar can only be given absolute leasehold title
if the Registrar knows that the landlord has the power to grant the
lease. The Registrar will need to have examined evidence of any
superior leases and the freehold interest.

• Good leasehold title is the same as absolute leasehold title except
that the Registrar cannot guarantee that the lease is valid.

• Qualified freehold/leasehold title is when the Registrar may find a
flaw in the title and a qualification can be put on the title with the
owner’s consent. If consent is not given, the Registrar will grant
possessory title only. Qualified title could be granted where a
transaction was carried out in breach of trust and registration is
subject to the beneficiaries.

• Possessory freehold/leasehold title will be given when the Registrar
is not satisfied with the evidence of ownership. This may be because
the applicant’s title is based on squatter’s rights or the title deeds have
been lost. It means that the registered proprietor’s ownership is
subject to all pre-registration claims.

It is possible to upgrade a class of title if further evidence of title becomes
available. In the case of possessory title, this can be upgraded to absolute
freehold or leasehold title if title has been registered for at least 12 years
and the Registry is satisfied that the proprietor is in occupation.

The charges register includes burdens on the title such as restrictive
covenants, easements benefiting adjoining or neighbouring land, leases
for a term greater than 21 years and registered charges such as mortgages.

7.3 Other interests

In addition to those matters which are contained in the registers of the
certificate, a buyer takes subject to minor and overriding interests. It is
important to remember that these interests are not mutually exclusive.
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7.3.1 Minor interests

Minor interests are, in fact, mainly what would be described as equitable
interests in unregistered conveyancing. They can be split into three
categories: registrable dealings which are not yet registrable; equitable
interests behind a trust; and other matters. Other matters include
restrictive covenants, equitable leases, easements, contracts for sale and
options.

Unlike an overriding interest which, as its name suggests, overrides
the certificate, a minor interest is only binding if it is entered on a register.
If acting for a buyer and there are no protective entries on the register,
one need have no qualms; if there are, one will, of course, question
them by requisition or otherwise.

If acting for the owner of a minor interest and protection is required,
this will be by registration of a notice, caution, restriction or (rarely)
inhibition. One of the commonest and most important is a contract for
the buyer of a property protected by a notice. It is not common practice
to register notice of a contract, but when there is an unusually long
deferred completion date, or when your buyer client suspects the good
faith of the seller, or if there is a contract by correspondence, or for any
other special reason peculiar to the particular transaction, a notice should
be seriously considered and the client consulted and advised.

7.3.2 Notices, inhibitions, cautions and restrictions

Notice

Notices may be entered on the charges register of title to protect ‘minor’
interests, for example, an estate contract, a grant of easements over
registered land, a lease or agreement for a lease which is not an overriding
interest and other matters which all persons dealing with the land should
receive notice of. 

The application to register is on Form AP1, which must be accompanied
by the document creating the interest and a certified copy or examined
abstract thereof. The land certificate should also be deposited at the
Registry, which means that the consent of the registered proprietor is
needed before a notice can be registered. If there is a registered charge,
the charge certificate is needed if the chargee is to be bound.

The notice procedure ensures that if the notice is valid, then any
buyer takes subject to it.
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Inhibition

Bankruptcy of a registered proprietor is protected by a bankruptcy
inhibition and is put on the register when the receiving order is made.

Caution

The registration of a notice is a friendly proceeding carried out, in
general, with the co-operation of the registered proprietor. When that
person is unwilling to be party to the application, however, there is a
hostile procedure available by the caution against dealings. This is made
on Form CT2, signed by the cautioner or his conveyancer and accompanied
by a statutory declaration (printed on the same form). The interest
protected must be such that the court will enforce against the land or
charge, and the cautioner must be a person interested in any land or
charge registered in the name of another person.

Examples of interests that can be so protected are the following:
• beneficial owner in fee simple;
• person beneficially entitled to the lease referred to;
• purchaser under a contract for sale;
• claimant in an action in the Chancery Division of the High Court

of Justice;
• equitable mortgagee under a memorandum of charge.

A further example is the registration of either a notice or a caution to
give priority to a charge and bridge the gap between its creation and
registration.

The effect of registering a caution against dealing is that no dealing
will be registered without the cautioner’s consent or until the expiration
of a ‘warning off ’ notice (14 working days) served on the cautioner by
the Chief Land Registrar. Within the period of the notice, the cautioner
must withdraw or justify the claim.

Restriction

Last amongst these devices for the protection of interests in registered
land is a restriction on the powers of registered proprietors to deal with
their land; for example, that partnership property shall not be disposed
of after the death of one of the partners without the consent of his
personal representatives; or that no disposition is to be registered without
the consent of the chargee (this last one is not an uncommon precaution
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of building societies). A restriction ensures that the registered proprietor
complies with any necessary provisions before a disposition takes place.

Application to register a restriction must be made on Form 75 signed
by the applicant or the applicant’s solicitor; the land or charge certificate
must (in all but exceptional circumstances) accompany the application.
This means that the consent of the registered proprietor is needed before
a restriction can be registered.

As to interests not requiring protection by noting on the register,
see below.

7.3.3 Overriding interests

Overriding interests are the Achilles’ heel of registered land conveyancing,
whose ‘practical object … is to confer certainty’ (Ruoff, TBF and
Roper, RB, The Law and Practice of Registered Conveyancing, looseleaf
edn, London: Sweet and Maxwell, May 2000, 6-01). But, not all the
skills and ingenuity of the law draftsman could wholly circumvent the
deviousness of ancient land law. By s 70(1) of the Land Registration
Act 1925:

All registered land shall … be deemed to be subject to such of the following
overriding interests as may be for the time being subsisting in reference
thereto.

The following list of these interests contains some which are not of
frequent significance for the conveyancer, or will be covered by the
searches described in Chapter 3. The complete list is printed inside the
cover of every certificate, and the most common are easements, rights
acquired under the Limitation Act 1980 (squatters’ rights), local land
charges, rights of persons in actual occupation, leases for any term not
exceeding 21 years granted at a rent without taking a fine, etc (see
s 70(1)(a)–(k)).

But, it is s 70(1)(g) that is the nightmare of conveyancers:

The rights of every person in actual occupation of the land or in receipt
of the rents and profits thereof save where enquiry is made of such person
and the rights are not disclosed. 

This is intended to deal with persons who may have acquired an interest
in a property. Occupation protects this interest. Persons who are in
occupation but have not acquired an interest cannot claim an overriding
interest.

CAVENDISH PRACTICE NOTES82



So, how do buyers ensure that they will not, as they walk into their new
home, be saddled with an unwanted bedfellow (to mix a couple of
metaphors!)? There is no other register they can search, as in the case,
for example, of local land charges for unregistered land. It is little
consolation for the frustrated buyer that the seller has contracted to give
vacant possession of the whole property: a successful claim for damages
may not be your client’s idea of a happy home, so enquiry and inspection
of a property must always be made.

There is really no absolute guarantee of security. The preliminary
enquiry of a seller as to what other persons occupy the property is one
precaution. It is wise, when the seller has a spouse, to have him or her
execute the contract, even when the other spouse is absent from the
property. A notice on the register gives notice of a prior claim under
the Matrimonial Homes Act 1983. With all this, and with conveyancers,
if not always their clients, being professionally responsible, the chance
of disaster is really extremely rare.
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8 Boundaries

Determining the extent of a property’s boundaries is the responsibility
of the buyer. Unless excluded from the contract, standard condition
4.3.1 shall apply, which provides that the seller shall not be obliged to
define precisely the position or ownership of the boundaries. Provided
that the boundaries were clear on first registration, ownership of the
boundaries will be shown by a letter ‘T’ on the filed plan. The ‘T’
should be to the side of the boundary line of the person who owns the
property. This clearly establishes ownership of the boundaries. However,
the actual position of the boundaries cannot be relied upon from the
filed plan. In establishing the extent of the boundary, it may prove useful
to look at pre-registration title deeds and ordnance survey maps, and
to use various common law rebuttable presumptions. 

If discrepancies arise between the physical boundary and the title
plan, then a buyer should include a special condition in the contract
requiring the seller to offer a statutory declaration to the Land Registry
in respect of any additional land.

There have been two particularly important pieces of legislation
dealing with boundaries in recent years: the Party Wall Act 1996 and
the Access to Neighbouring Land Act 1992.

8.1 Party Wall Act 1996 

The following are the key provisions in the Party Wall Act 1996:
• An owner and adjoining owner may agree to build a new party

structure which straddles the boundary and agree how the expense
of the structure is to be shared. The adjoining owner can refuse to
consent to the works, and then the owner may only build on his
land with the foundations projecting under the adjoining owner’s
land. Any dispute must be resolved in accordance with the Act.



• An owner has wide powers to deal with an existing party structure
including the rights to underpin, thicken, demolish, repair and
reduce the height of party structures. Any dispute must be resolved
in accordance with the Act.

• An owner has the right to excavate and construct a structure within
3–6 m of the adjoining owner’s building. Any dispute must be resolved
in accordance with the Act.

• Before any of the works above may be started, the owner must serve
notice on the adjoining owner setting out what is proposed. The
timing of the notice is very important. In the case of party wall work,
at least two months’ notice must be given, while only one month
is required for excavations for foundations. Time is not an issue if
the adjoining owner agrees in writing to the works. In the case of
all notices, if the adjoining owner fails to respond within 14 days,
they are deemed to have dissented and a dispute has arisen. The
adjoining owner can serve a counter-notice setting out conditions
for the works to be carried out. An owner must comply with a
counter-notice unless this would injure him or cause unnecessary
expense or delay. If the owner does not consent to a counter-notice
within 14 days, then a dispute arises.

• The Act contains the following general provisions:
(a) the owner must not cause unnecessary inconvenience to any

adjoining owner;
(b) the owner shall compensate the adjoining owner for loss or

damage as a result of his work;
(c) where the owner lays open part of the adjoining owner’s

land/building, the owner must erect proper hoardings or shoring
protection;

(d) all works must comply with statutory requirements;
(e) all works must be in accordance with agreed plans;
(f) the owner and his agent have rights of entry onto the land of the

adjoining owner to execute works;
(g) the cost of the works are apportioned according to the use that

the owner and adjoining owner respectively make of the structure;
(h) refusal/hindrance by an adjoining owner who is entitled to access

is a criminal offence; and 
(i) funds must be put aside as security where either owner is concerned

that the other may not meet its debts.
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• When a dispute arises under the Act, then it is dealt with by a
surveyor(s) appointed jointly by the owner and adjoining owner.
Costs are in the award of the surveyor(s). There is a right of appeal
to the county court within 14 days of the award.

8.2 Access to Neighbouring Land Act 1992

This piece of legislation provides that:
• the applicant need not be the owner;
• the works must be necessary for the preservation of the whole or

part of the dominant land which cannot be carried out or which
would be substantially more difficult to carry out without the necessary
entry;

• the right relates to basic preservation works: it does not extend to
improvements or development work unless incidental or consequential
to preservation works;

• the Act does not permit the granting of a permanent easement;
• the dominant land (benefiting from the right) can be commercial

or residential: if commercial, as well as discretionary compensation
being awarded to the owner of the servient land, the court can order
the payment of a premium;

• application is made to the county court for an access order. If an
access order is granted, it is registrable and binding on successors in
title of the respondent. The court must refuse to grant an access
order where it is satisfied that the respondent would suffer unreasonable
interference with his land. It is not possible to contract out of the
Act;

• the benefit of an access order will not pass to successors in title to
the dominant land;

• the applicant can be required to provide security for financial liability
and insurance.
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9 Time Limits

Stipulations by the Standard Conditions of Sale (3rd edn) and Standard
Commercial Property Conditions (1st edn):
• Unless fixed by the contract, the completion date is 20 working days

after the date of the contract, but time is not of the essence of the
contract unless a notice to complete has been served.

• If the money due on completion is received after 2.00 pm, completion
is to be treated as taking place on the next working day, and this
means that interest at the contract rate is payable on the outstanding
purchase money.

• In apportioning any sum, it is assumed that the seller owns the
property until the end of the day from which the apportionment is
made and that the sum accrues daily at the rate at which it is payable
on that day. This commonly relates to the Council Tax or water
rates. In the Commercial Conditions, the day of completion is apportioned
to the buyer.

• It is assumed that such outgoings accrue at an equal daily rate
throughout the year and, where any sums to be apportioned are not
known on the actual completion day, apportionment is to be made
according to the best estimate available. As soon after completion
as the amount is known, a final apportionment is to be made and
notified to the other party, and any resulting balance paid no more
than 10 working days later.

• The contract provides a timetable for the dealing with evidence of
title and preparation of the transfer deed. The seller must send the
buyer evidence of the title immediately after making the contract.
The buyer may raise written requisitions six working days after either
the date of the contract or the day of delivery of the seller’s evidence
of title on which the requisitions are raised, whichever is the later.
The seller is to reply in writing to requisitions raised four working
days after receiving them. The buyer may make written observations



on the seller’s replies within three working days after receiving the
replies. The buyer’s right to raise requisitions or make observations
is lost after the expiration of the relevant time period. With regard
to the transfer deed, the buyer is to send the seller a draft transfer at
least 12 working days before the completion date. The seller is to
approve or revise that draft and either return it or retain it for use as
the actual transfer within four working days after the delivery of the
draft. If the draft is returned, the buyer is to send an engrossment to
the seller at least five working days before the completion date. The
periods of time in respect of dealing with the title and in respect of
dealing with the transfer deed may run concurrently. If the period
between the date of the contract and completion is less than 15
working days, the time limits are reduced by the same proportion
as that period bears to the period of 15 working days. Fractions of
a working day are to be rounded down, except that the time limit
to perform any step is not to be less than one working day.

• Where a party is unable to complete on the appropriate day,
condition 6.6 provides that a notice to complete should be served
upon the defaulting party and 10 working days is afforded by this
condition within which period completion must be effected. If not,
legal action of breach of contract can be instituted, and the position
here is set out by standard conditions 7.5 and 7.6.

• A more ample exposition of the standard conditions of sale is set out
by Silverman, F, Standard Conditions of Sale: A Conveyancer’s Guide,
6th edn, 1999, Tolley.

9.1 Durability of search results

9.1.1 Local land charges search

The result of a local land charges search is treated as valid for a period
of three months after the date of the search result. However, to remove
the problems associated with the length of time upon which the result
of a local search can be relied, the Law Society has arranged an insurance
policy to be used in the case of any residential property where the
purchase price does not exceed £500,000 and where the date of exchange
of contracts is not more than six months from the date of the result of
the most recent search on the property. The insurance covers the buyer
and the buyer’s lender. It provides indemnity for the difference in the
market value of the property at the time of exchange of contracts caused
by an adverse entry arising between the date of the result of the earlier
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search and the date of exchange of contracts. The cover is up to the
limit of indemnity under the insurance policy which is limited to the
purchase price of the property. 

9.2 Stamping

Application for stamping a document must be made within 30 days of
the date of the document. A delay beyond that period may incur the
payment of additional duty known as penalty duty. 

9.3 Application to the Land Registry to register

the transfer of the legal estate

The time limit applicable to such applications depends on whether
application is for first registration of for a registration of dealing. First
registration must be applied for within two months of the date of
completion, otherwise the legal estate will not pass to the buyer. In the
case of dealing with registered land, the application must be sent to the
registry within 30 working days of the search result in order to obtain
the priority conferred by that result.
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10 Fees

10.1 Local land charges search/local authority

search

There is no standard local authority search fee. It is, therefore, important
to ask each authority what they charge for Part I of a local authority
search. An average fee at the time of writing would be £75 plus £5
per question in respect of each of the Part II matters on the search form.

Where it is appropriate to ask questions in Part II of the local authority
search, the necessary boxes should be crossed and an additional fee per
question should be despatched. Care should be taken with regard to
the Part II questions. For example, if your client is purchasing a substantial
property with some acres attaching to it, it is vital that you ask the public
footpath question.

It is possible to ask questions which are not either in Part I or Part
II of the local search form. If you propose to ask the local authority to
answer such questions, you should ask them what they will charge for
providing an answer.

A personal search is available at some local authorities. Again, the
arrangements vary. An urban authority which deals with its own highway
matters can probably provide an unsigned search result on the same day,
although the cost of this may well be about £10. If a search is required
on a tight timescale and you cannot carry it out personally, then there
are companies which offer the service for approximately £150 and can
fax you the results. Make sure that the search company you employ
carries adequate indemnity insurance and that the search result is
acceptable to the buyer’s mortgage lender.



10.2 A commons registration search

A commons registration search costs £6 which is payable to the appropriate
county council.

10.3 Application for office copy entries

An application for an office copy entry of the register including a filed
plan costs £8 per copy.

The registration, renewal, rectification or cancellation of an entry
in the register is £8 per name and the certificate is also £8 per name.

10.4 Company searches

Company searches are generally conducted by using the services of a
law stationer and charges will depend on the extent of the search required.
A conveyancing company search stops short of a full search of the register
and the approximate cost will be £25 per company. Before making
such a search, check with the stationer whom you are requesting to do
the work.

It is possible to obtain limited free company information online
using the website of the registrar of companies at
www.companieshouse.open.gov.org. In addition, if you are a larger
conveyancing firm, you may consider paying for online access of the
whole register.

10.5 Land registry applications

Keep the latest Land Registration Fee Order in the office. At the time
of writing, the latest Fee Order is 1999. If in doubt as to a fee, telephone
land registry enquiries on 0845 308 4545.

Land registration fees were significantly simplified by the two scales
introduced by the 1996 Fee Order. Scale 1 applies to first registration
and dealings for value. Scale 2 applies to, inter alia, voluntary transfers
and mortgages.

Credit account facilities offered to solicitors for payment of land
registry fees are a convenience in more ways than one. A credit account
avoids errors and saves time. Apply for facilities to the Accounts Section,
HM Land Registry, Burrington Way, Plymouth, PL5 3LP.
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11 Common Problems

11.1 Local authority search result

It is important to check the search results received and, where there are
entries which are not acceptable, the transaction should not continue
until adequate explanations have been obtained. Common problems
arising from the results of local authority searches include the following:
• An enforcement notice registered against the property. This will

indicate that there either is or has been an unauthorised use of the
property which was not voluntarily discontinued. It is important to
check to what the enforcement notice relates, whether it is now
being complied with and whether the authorised use accords with
the client buyer’s requirement.

• An improvement grant. It is increasingly common for older properties
to be renovated with the benefit of an improvement grant from the
local authority. Full details of the improvement grant are required
because these are registered as a land charge and carry conditions
which affect the property for a period of five years after the date of
registration of the grant. Improvement grants are made pursuant to
the Housing Act 1985 and the relevant conditions must be carefully
scrutinised to ensure that the transaction envisaged is authorised and
will not result in an obligation to repay the amount of the grant. If
such an obligation is imposed, it is important that the seller is required
to discharge it.

• Section 106 agreement (formerly known as a s 52 agreement). Such
an agreement was made pursuant to a planning permission in respect
of the property. It will contain conditions and it is important to
obtain a copy of the agreement and confirmation from the seller
that the conditions imposed have been fully observed.



• The listing of buildings. It may be that the property has been listed
within a particular category by the Department of the Environment
as being of special architectural interest. Such a listing does not
necessarily detract from the property, but depending upon which
category of listing applies, it can prevent significant alteration to the
overall appearance of the property.

• The property may be situated in a conservation area or smoke-
control zone under the Clean Air Act 1956. Neither of these revelations
is dramatic, but again, they affect the freedom of the buyer to enjoy
the property.

• The property may not abut a publicly maintained highway. The
variable situations which can arise in this regard have previously
been discussed, and the implication as far as services to the property
are concerned should be considered.

• The revelation of planning permission refusals, copies of which have
not been sent with replies to the property information form. The
buyer’s conveyancer should require the seller’s conveyancer to obtain
such copies. The last planning permission is important, as earlier
permissions may have been superseded. Copy refusals are also
important, because these might be of relevance to the buyer in his
future intentions for the property.

• The existence or otherwise of a structure plan by the relevant local
government authority and its stage of preparation. Many clients are
acutely concerned with their environment and they assume that, at
the date of buying the property, proposals for development for land
in the vicinity will be revealed. This is not necessarily the case, and
the client buyer should be notified accordingly. If he requires further
enquiries to be made, these should be carried out at the local authority
as well as asking the seller whether he knows of any proposals for
local development.

• Public drainage. The local authority search might reveal the absence
of a public drainage system and, in such a case, the buyer’s conveyancer
must ascertain whether the property has the benefit of any drainage
system. If it is a private drainage system, further enquiries should be
raised as set out before.

• Some local authorities now maintain a contaminated land register.
It is important to ensure that the property you are purchasing is not
adversely affected but that, if it is, appropriate enquiries are made
to ensure the structural adequacy of the property.
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11.2 Pre-contractual information 

Many sellers’ conveyancers encourage guarded replies to pre-contractual
information. Upon receipt of this information, the forms should be
carefully analysed and those enquiries that have been unsatisfactorily
answered or which lead to other potential questions or problems should
be raised again, with a view to obtaining a more precise response.
Particular matters to be looked for are:
• Boundaries. It is important that the client buyer should acquire what

he thinks he is getting and that the seller should have authority to
sell it. Sometimes, plans are inaccurate and boundaries have been
moved. Sometimes, there are ongoing disputes concerning boundaries.
The ownership of boundaries may be unclear and boundaries may
be dilapidated or even non-existent. The first task of a buyer’s
conveyancer is to check that the boundaries are precise and accurate
and that, if they have been moved, this was in agreement with the
neighbours and the deeds accurately reflect the current ownership
of the seller. This is particularly important when dealing with the
conveyancing of a rural property.

• If the buyer is acquiring a property which is less than 10 years old
in respect of which there is no NHBC guarantee certificate, a further
enquiry should be made as to the status of the builder and whether
or not architect’s certificates were supplied at the time of construction.
Architect’s certificates are sufficient to vouch for the good construction
of a property and should be obtained by small builders who are not
registered with NHBC. If neither exists, the buyer should be advised
to have a very thorough survey of the property. This is the only
remaining option.

• The seller’s conveyancer may draw a distinction between those
services which are ‘connected’ and those services which are ‘available’.
The difference between the two is obvious, but if the buyer has a
gas oven and, on completion, discovers that the gas main is located
some 20 yards away from the property, there could be some adverse
consequences for the buyer’s conveyancer if this fact has not been
pointed out to the buyer before contracts are exchanged. It is important
to ascertain whether the services cross over neighbouring property
and, if so, by what right.

• The authorised use of the property should be established and, if this
is after 1948, when planning controls commenced, the appropriate
planning permissions should be produced. Similarly, if significant
alterations have been made to the property in the last few years, any
planning permission or building regulations consent should be
requested.
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• Perhaps the most common area of misunderstanding and dispute
regarding replies to property information forms is which fixtures
and fittings are going to be left and which are going to be removed.
With increasing values attaching to all items of property, this question
becomes increasingly significant and many firms have adopted the
wise practice of preparing a lengthy schedule of all items which may
be available and the seller is required to tick the appropriate column
to indicate whether these are included or excluded. Check this list
very carefully and report fully to the buyer. If there are areas of
disagreement, these should be resolved at this stage. Under TransAction,
there is a specific fixtures, fittings and contents form.

11.3 Bankruptcy search results

If the transaction is funded, then a lender will require a bankruptcy
search against the name of the buyer before releasing the funds. The
lender’s conveyancer must submit a Form K16 to the Land Charges
Department and, if there are any adverse entries, the lender must be
told immediately.

11.4 Replies to requisitions on title

Sometimes, the seller’s conveyancer may be unable to explain apparent
defects in the title and, in such a case, the buyer’s conveyancer is entitled
to refuse to complete the transaction. Common defects in title have
been referred to above.

If there are defects in title and the buyer nonetheless wishes to
continue, such defects must be reported to the proposed mortgagee
and its consent to proceeding must be obtained. Most common defects
can be solved by obtaining a statutory declaration from those with
knowledge of the property supported by a defective title indemnity
policy. Such a measure would be regarded as one of last resort and, prior
to that time, efforts may be made to rectify the title by contacting earlier
owners. Such matters are carried out at the expense of the seller. Such
problems generally do not apply to registered land.

It is important to obtain an undertaking to redeem all subsisting
mortgages on completion. Frequently, the seller may well have a second
mortgage registered against their title and, in these circumstances, it is
most important to undertake a Form 94A Land Registry search in good
time in order to see if any mortgages have been created recently.
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11.5 Dealing with part of land comprised in a title

The starting point is the obtaining of a good plan which as accurately
and precisely as possible defines the boundaries of the parcel of land to
be conveyed. This plan should accord with a staked out area and, where
possible, the boundary measurements should be included.

Form TP1 should be used to transfer the legal estate and must
incorporate a plan and will commonly incorporate new restrictive
covenants where the seller retains neighbouring property.

The Land Registry search is carried out on a Form 94B and, after
completion of the purchase, the seller’s certificate is put on deposit at
the Land Registry for the purposes of having a part carved out of it.

The amended certificate is returned to the seller and a new certificate
is issued to the buyer on completion of the registration.
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12 The Rules of
Professional Conduct 

The practice of conveyancing is guided by rules of professional conduct,
some of which relate uniquely to property transactions.

12.1 Rule 6 of the Solicitors’ Practice Rules

A significant change for conveyancing practice was brought about by
the new r 6 of the Solicitors’ Practice Rules, which was introduced on
1 October 1999.

Rule 6 tightly regulates the conduct of a conveyance where the
buyer is obtaining a mortgage and the mortgage lender has agreed to
comply with r 6(3). This rule carefully defines the parameters of a
solicitors responsibility when acting for the mortgage lender on a
purchase and those cases governed by r 6(3) are characterised by the
use of a standard certificate of title. The significance of this rule is that
if it is not followed, then the practitioner is in breach of contract with
the lender and in breach of professional conduct rules.

The aim of this section is to provide a brief synopsis of r 6 in order
to indicate the basic parameters of the practitioner’s responsibility. For
a comprehensive statement of what is required by the rule, the reader
is referred to the Rules of Professional Conduct:
• Rule 6 provides that if a practitioner or a member of his immediate

family is a borrower, or if the practitioner proposes to act for a seller,
buyer and lender in the same transaction, then the lender must be
informed and they must then have an opportunity to decide whether
to instruct, and if so whom.

• The certificate of title you give must be clear and therefore all
enquiries and observations must be made before exchange of contracts.



• You must comply with the Law Society safeguards with regards to
money laundering and fraud:
(a) all deposits must be paid through solicitors and not between

clients;
(b) all allowances made for works, etc, must be pointed out whatever

their size; and
(c) you must verify the seller’s conveyancers unless familiar with

them.
• Identity – if the signatory to a document is not personally known

to you, then you must get them to provide evidence of identity; any
two of the following specified in the CML Handbook Part 2 will
suffice –  passport or photo ID and cheque guarantee card, Council
Tax bill, rent book.

• Valuation – you must be supplied with a copy of the valuation. You
must verify that the property description is correct and that the
assumptions made regarding tenure and boundaries are correct and
obviously that it has not been undervalued. You must not verify that
its report contents are correct, as you are not a surveyor.

• You must notify the lender if the seller has not owned the property
for at least six months unless it is an executor sale, repossession,
developer, etc.

• Searches – you must carry out all reasonable searches – what are
reasonable searches? Make sure you carry out a Commons Registration
Act search whenever there is undeveloped land about, or a grass
verge outside property. You should start thinking about environmental
searches. If in doubt, get a search indemnity policy. Searches can
only be three months old at exchange, and cannot be older than six
months at completion. It might be cheaper to get indemnity insurance
to extend the search rather than re-doing. Not all lenders accept
personal searches – check!

• Planning – you should investigate that all planning conditions have
been complied with. There must have been no unauthorised works
done in the last four years, nor change of use in the last 10.

• Title – good leasehold title will only be acceptable if there is a marked
abstract of the freehold 15 years before the grant of the lease, and
that the title is good and marketable, and you get indemnity insurance.
It is no longer good enough to say ‘Well, it is old, therefore it is all
right to accept anything less than absolute’. Title based on adverse
possession title is satisfactory only if a statutory declaration for at
least 12 years is produced, as well as indemnity insurance.

CAVENDISH PRACTICE NOTES102



• Flying freehold – this will only be accepted if it is reported and a
plan submitted, there are all the necessary rights of shelter and support,
entry for repair and obligations for successors in title to carry these
on; if these can’t be satisfied, then indemnity insurance should be
obtained. Check Part 2 of the certificate, as some lenders do not
accept flying freeholds.

• Restrictive covenants – if there is a breach, then it must be investigated
whether or not it is actually enforceable (that is, whether or not the
‘benefit’ has been capable of running with the land). A breach can
be ignored if it is more than 20 years old, as no action is likely, and
therefore lenders do not consider it will affect the security. If you
cannot confirm that the breach is over 20 years old, then indemnity
insurance must be obtained.

• Leaseholds – you should see Part 2 of the certificate for acceptable
unexpired terms. Consent to an assignment should be obtained
before completion. There should be all rights of support and access,
and there must be adequate provisions for enforcement of covenants.
Any increase in service charge for the coming year must be reported.
You should make a company search against a management company.
You must get your purchaser client to sign a blank stock transfer
form to be placed with the deeds and place the Memorandum and
Articles of Association with the deeds. 

• Insolvency – you must obtain a clear bankruptcy search. If there are
any entries, then you must get written confirmation that they do
not apply.

• Deeds of gift – if you are aware that there has been a deed of gift in
the last five years, or a transfer at an undervalue, then you must be
satisfied that the lender is protected, so search against the donor and
donee. If there is a risk, then indemnity insurance should be obtained.

• Price – you must confirm that the purchase price in the contract is
the same as in the mortgage offer. You must report all cash back or
allowance or non-cash incentive arrangements, whatever size, to
the lender.

• Roads and sewers – the roads and sewers must be adopted, or a
suitable bond agreement or bond should be in existence. If not, this
must be reported.

• Easements – if the borrower owns adjoining land over which the
borrower requires access to the property, or in respect of services,
then this land must be mortgaged.
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• Retentions – there is no obligation to release a retention, therefore
do not give an undertaking to pay the retention to a third party.

• Grants – if the property is subject to a repair or improvement grant
which is not being discharged or waived, then check Part 2 to see
if it needs to be reported.

• Insurance – you must check that the borrower has suitable insurance
in force up to the rebuilding cost in the valuation. Check Part 2 to
see if details need to be reported. If the excess (£1,000) exceeds the
amount in Part 2, then this must be reported.

• Occupiers – unless stated in Part 2, then all occupants aged 17 or
over must sign a deed or form of consent.

• Indemnity insurance – a copy should be given to the borrower and
a copy placed with the deeds.

• Certificate of title – the certificate of title should be unqualified.
• Funds – you are only authorised to release the loan when you hold

sufficient funds to complete the purchase of the property, pay all
stamp duty and registration fees. If you do not have these moneys
then you must accept responsibility to pay these amounts yourself.
You hold the loan on trust until completion.

• Delayed completion – you must notify the lender if completion does
not take place as planned. See Part 2 for how long you should hold
the funds.

• Registration – the application for registration must be received by
the Land Registry during the priority period or for a first registration
within two months of completion. You can now apply for an extension
in writing. If you go past the time limit for first registration, then
the legal estate reverts back to the seller and the Land Registry is
under no obligation to register it.

• Deeds – these must be sent within the time limit set out in Part 2
or, at the latest, three months after completion. If this is not possible,
then you must write to the lender to explain.

• Transfers of equity – you should check Part 2 for the specific
requirements. Lenders only need to be a party to the transfer if they
are being released. The covenant should be worded ‘The new
borrower agrees to pay the lender all the money due under the
mortgage and will keep to all the terms of the mortgage’. If releasing
the lender, then the clause should be: ‘The lender releases [ ] from
his/her obligations under the mortgage.’ See Part 2 for the attestation
clause.
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12.2 Costs

Strictly, the solicitor incurs separate costs for acting on behalf of a lender
and a scale of charges is suggested. In practice, most firms of solicitors
do not now charge separately for dealing with the lender’s formalities;
it is included in the overall quotation provided. Of course, separate fees
are applicable when acting only on a re-mortgage or a redemption. The
new r 6 has given rise to debate about adding £200 to the standard fee.

12.3 Individual mortgage lenders

It is vital that the conveyancer should not act for both lender and borrower
in a private mortgage situation. If you have two clients, or, for that
matter, two members of the same family lending money to one another,
one of those individuals must take separate and independent legal advice
from another firm. However, although a loan between members of the
same family may not be regarded as ‘at arm’s length’ and, therefore,
outside the scope of r 6, it is better to err on the side of caution.

12.4 Fraud

Sadly, over recent years, there has been a significant increase in the
incidence of fraud. One of the most common instances in day to day
private practice, where a solicitor can, possibly unwittingly, find himself
involved in potential wrongdoing, is where a price for a property is
renegotiated, and ends up being different from that notified to the
mortgage lender. It is vital to make the mortgage lender aware of the
correct purchase price, and that it is notified to the mortgage lender
prior to completion of the mortgage.

In its warning to the profession about mortgage fraud, the Law
Society has highlighted the following signs:
• A fictitious buyer – practitioners should beware of invented clients

whom you never meet in person, and to whom you cannot speak
on the telephone.

• Unusual instructions or an unusual transaction – if things go wrong
in a transaction, there may be an innocent explanation, but equally,
it may be that the behaviour of the clients, or those actually providing
the instructions is irregular, because they have an unlawful design
on the outcome.

• A deposit paid direct – if a deposit is paid direct from the buyer to
the seller, you should ask why.
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• Changes in the purchase price: this has been referred to above, and
is probably the most common example of mortgage fraud. This
happens particularly where a high percentage mortgage is required.

Certain steps can be taken to deal with the above situations:
• Insist on meeting the client.
• Question unusual instructions. Do not be afraid to challenge your

instructions if they worry you.
• Discuss any odd cases or odd instructions with your partners or

principal.
• Do not witness pre-signed documentation. Only witness documents

that are signed in your presence. If documents are returned signed,
but not witnessed, insist that they are re-signed in the presence of a
witness.

• Check signatures: make sure that signatures on all documents are
the same, to the extent that they purport to be by one and the same
person.

There are a number of other examples of potential fraud which good
and cautious conveyancing practice can eliminate. Full disclosure of a
new mortgagee must be the order of the day.

Solicitors hardly need to be reminded that involvement, even passively
or negligently, in a mortgage fraud is likely to constitute a criminal
offence, and would, of course, lead to disciplinary proceedings.

12.5 Rule 6(2)

Rule 6(2) governs the ability of a solicitor to act for both seller and
buyer, landlord and tenant and borrower and lender. In order to be able
to act, a solicitor must satisfy two tests. First, if there is a conflict of
interest, the solicitor cannot act. Secondly, if the first test is passed, the
solicitor can only act for both parties if the transaction falls into one of
the following categories:
• both parties are established clients;
• the consideration is £10,000 or less;
• there is no other qualified conveyancer in the area;
• the seller and buyer are represented by different offices of one firm

and a different solicitor acts for each party. Remember, a solicitor
cannot take advantage of this category if one office referred a party
to another office.

CAVENDISH PRACTICE NOTES106



12.6 Issuing a contract to more than one

purchaser

The conduct of a contract race is a matter of concern and interest to
the Law Society. Contract races are an example of a situation where a
solicitor may be unwittingly involved in a difficult transaction, and
therefore strict rules provided by the Law Society must be followed.
The procedure applies regardless of whether the original contract is
sent out simultaneously to both buyers’ conveyancers or at different
times.

Many conveyancers and estate agents go out of their way to avoid
a contract race from the beginning. It is, of course, always open to a
seller to withdraw a contract from a buyer and send out the contract to
an alternative buyer’s solicitor. In this way, only one contract is out at
any given point in time, and the rules for the engagement of a contract
race do not, therefore, come into play.

12.6.1 The rules 

The buyer’s conveyancer must be notified at once when a contract race
is to begin. Notification must be made in writing. It is vital that the
precise terms of the race are set out. Each buyer must know what has
to be done in order to win the race. For example, it may well be that
the seller agrees to exchange contracts with the first buyer to deposit a
signed contract and deposit a cheque at the seller’s conveyancer’s office.

The clear terms of the contract race must be discussed with and
explained to the seller. The seller might also be told that because there
is so much anxiety involved in contract races, he could lose the interest
of both prospective buyers. Great caution must be exercised.

The existence of a contract race is not affected by the decision of
the seller to allow each contract to contain a different price.

12.7 Conflicts of interest

As explained above, conflict of interest rules must be carefully followed
by conveyancers all the time. It is virtually impossible for the conveyancer
to act for two prospective purchasers on a contract race and instructions
must be declined in such a situation.
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12.8 Undertakings in the conveyancing transaction 

The provision of undertakings most commonly occurs on completion,
where tasks remain to be fulfilled. It is particularly common with regard
to the discharge of the seller’s subsisting mortgage. Generally, such
discharge cannot take place until the proceeds of sale become available
to pay off that mortgage. Form DS1 (or discharge, under the ENDS
system) will be sent to the buyer’s conveyancer as soon as possible after
completion and the appropriate form of undertaking, either in the Law
Society’s recommended form, or as part of the replies to the completion
information and requisition on title form, will be given.

Another common occasion for the provision of an undertaking is
when your client is to be responsible for someone else’s costs. This may
commonly occur when acting for the assignee of a lease or when a deed
of easement is being granted. The extent of an undertaking as to costs
in those cases should be limited by the provision of a maximum figure.

Undertakings must be carefully given with caution and on all occasions
must be carefully worded. They are an obligatory commitment on the
part of a solicitor and, for that matter, a licensed conveyancer. Breach
of an undertaking can ultimately lead to disciplinary proceedings. It is
professional misconduct. Once an undertaking has been fulfilled, a
formal discharge should be requested.

In order to remind oneself that undertakings have been given on a
particular file, the file should be carefully marked. This makes it apparent
to anyone else dealing with that particular file that undertakings remain
to be fulfilled. It is important not to do anything on that file which
makes it impossible to fulfil the undertakings (for example, sending out
the money to the client instead of using it to redeem a mortgage).
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13 Tax

13.1 Value Added Tax

Generally, where land and buildings are concerned, the starting point
is that any supply is VAT exempt. There are two main exceptions to
this rule where VAT is chargeable. First, the freehold sale of new
commercial buildings, where the liability to VAT extends from the date
building works are commenced until either three years after practical
completion or the first full year of occupation. Secondly, where the
owner of a non-residential property ‘opts to tax’. Following the election,
the owner must charge VAT on any rents and the sale price of the
property. On a purchase of commercial property, the intention to charge
VAT is often referred to in the special conditions of the contract. A
prospective tenant should also check the landlord’s replies to preliminary
enquiries to see whether VAT will be chargeable on the rent.

A tenanted building which would normally attract a charge of VAT
(for the reasons set out above) on sale is relieved from VAT if the sale
can be regarded as a ‘transfer of a going concern’. Stringent conditions
must be complied with if this relief is to be obtained.

Zero rating confers the ability to recover VAT on costs without
having to charge VAT. The main situation when zero rating occurs is
when a person has constructed a residential dwelling or has converted
the whole or a part of a non-residential building into residential use
and has, for the first time, granted either a registered lease or freehold
interest in the property. 

A solicitor whose professional costs are being paid by a third party
(rather than his client) cannot render a VAT invoice to the third party.
Nor should the third party be allowed to pay a solicitor’s costs net of
VAT. The third party must pay the professional costs plus VAT to the
solicitor and seek to obtain a VAT invoice from the solicitor’s client. 



Remember that on a purchase of commercial property, stamp duty
is chargeable on the VAT inclusive consideration.

13.2 Stamp duty

13.2.1 Exemptions from duty

Certain instruments are exempt from stamp duty totally and these are
prescribed by the Stamp Duty (Exempt Instruments) Regulations 1987
SI 1987/516. In respect of purchases of houses at a discount from, for
example, local authorities completed on or after 23 March 1981, duty
is payable only on the actual discounted price paid. This is also the basis
on which the land registration fee is payable. Section 110 of the Finance
Act 1984 extended the list of bodies to which the Finance Act 1981
applies, so that it includes sales to a tenant by a housing association.
Otherwise, all sales at a discount are liable to come to the attention of
the appropriate district valuer who will then take it upon himself to
inspect the property in order to decide on the actual valuation. It is on
this valuation that stamp duty may subsequently be claimed by the Inland
Revenue.

Instruments in favour of a charity, heritage or memorial fund are
exempt from stamp duty, but must bear a stamp denoting this (s 129 of
the Finance Act 1982). 

Mortgage deeds do not attract stamp duty. 

A transfer to a beneficiary under a will or the intestacy rules, divorce
settlement transfers and lifetime gifts are the most common documents
which are exempt from stamp duty. The exemption applies provided
that the document contains a certificate specifying the category of
exemption.

13.2.2 Transfers

Stamp duty is payable on the instrument of transfer within 30 days of
completion.

Transfers of freehold property or leases for consideration of £500,000
or less will require a certificate of value. Where the purchase price of
the property is £60,000 or less and the transaction does not form part
of a larger transaction or series of transactions, no duty is payable provided
that a certificate of value is included in the transfer. However, where
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the purchase price of property is greater than £60,000, then stamp duty
is payable. At the time of writing, the rates of stamp duty are 1% (£60,001
to 250,000); 3% (£250,001 to £500,000) and 4% (over £500,000).

An exchange of freehold land for other freehold land attracts stamp
duty at ad valorem rates. Duty is charged on each transfer on the open
market value of each property.

Where a property is sold or a lease is granted for a price, premium
or rent which is unascertainable, then stamp duty will be chargeable on
the market value of the interest in land transferred.

13.2.3 Stamp duty and chattels

Stamp duty is not payable on chattels which are included in a sale. It is,
therefore, permissible to apportion the purchase price between the
chattels and the land. Stamp duty will only be chargeable on the value
of the land. Apportionment in this way is particularly useful if the
purchase price of the property is just above a stamp duty threshold. This
apportionment must be agreed with the seller and reflected in the
contract for sale. The apportionment must be realistic, and any overvaluation
of chattels will be a fraud on the Inland Revenue.

13.2.4 Leases and agreements for leases

A lease which is presented for stamping must either contain a certificate
to the effect that there was no prior agreement for lease or must be
denoted with duty fully paid (if any).

The lease or agreement must be submitted to the Inland Revenue
for the purpose of stamping in the same way as a transfer deed. The
same time limit applies. The amount of duty payable depends on the
rent and the term of the lease. 

Added to the rent is VAT, whether this is actually payable or not.
The stamp duty is payable on the gross figure of the rent plus VAT at
the current rate. It is important to remember that the counterpart lease
should be stamped with a fixed duty of £5.

Where the rent is variable, the average annual rent for the term from
the date of execution is taken.

A lease granted for a fixed term and thereafter until determined is
treated as for a definite term equal to the fixed term together with such
further period as must elapse before the earliest date at which the lease
can be determined. 
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Stamp duty on leases is payable according to the length of the term.
The scale is as follows:
• not more than seven years – 1%;
• more than seven years but not more than 35 years – 2%;
• more than 35 years but not more than 100 years – 12%;
• over 100 years – 24%.

With regard to premiums, the stamp duty chargeable on the premium
is as follows:
• if the premium is not more than £60,000 and the annual rent is not

more than £600 – nil duty;
• if the annual rent exceeds £600 – 1%;
• over £60,000 premium but not more than £250,000 – 1%;
• over £250,000 but not more than £500,000 – 3%;
• premiums over £500,000 – 4%.

An alternative to calculating the stamp duty payable on a lease is to ask
the stamp duty to be ‘marked’ by the Stamp Office. When the Stamp
Office ‘mark’ a lease, they calculate the appropriate level of duty payable.

13.2.5 Further information

If you have any queries regarding stamp duty, then we recommend that
you contact the Stamp Office by telephone on 0845 603 0135 or look
at their website at www.inlandrevenue.gov.uk/so.

13.3 Capital Gains Tax

The incidence of CGT is a very important consideration when a client
is proposing a deed of gift or when a client is purchasing a property in
which he does not intend to live.

The disposal of an individual’s principal private dwelling house is
exempt from CGT. A degree of permanence at the dwelling house is
required for the exemption to be claimed. 

However, the following are associated exceptions to the above rule:
• relief may be lost if the garden annexed to the dwelling house is

greater than 0.5 hectares;
• no relief is available on the sale of a garden when it is sold separately

from the house and after the sale of the house;
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• where part of the property is used for commercial purposes, then
part of the exemption will be lost;

• no relief is available for a holiday home;
• where a married couple own more than one dwelling house, then

an election must be made as to which property has the benefit of
the exemption. Such an election is not irrevocable;

• no relief is available if a person buys his dwelling house in the name
of a company;

• it is easy to overlook the possibility of payment of CGT when dealing
with a gift, or indeed if the property forms part of an inheritance
which is then not lived in and subsequently sold then, subject to the
allowances, CGT will be payable upon any gain made.

13.3.1 Payment of CGT

It is important to remember that each spouse has an annual allowance
for CGT purposes. It may be that any increase in the value of a property
will fall within this annual exemption. However, any other gains made
in the tax year will also be taken into account, in order to provide an
aggregate gain for the purposes of the clients CGT liability.

Companies pay CGT at the corporation tax rate applicable subject
to roll-over relief.

A disposal of a property is made at the time of the contract and not
at the time of completion. It is the date of the contract that is used for
the purposes of assessment to tax, although clearly no tax becomes
payable until the contract is completed.
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14 Forms and Precedents
Form Con 29: requisition for enquiries of local authority

(2000 edn) 116
Form LLC1: requisition for search and official certificate

of search 122
Form 96: application for an official search of the

index map 123
Contract of sale (Standard Conditions of Sale (3rd edn)) 124
Contract of sale (Standard Commercial Property 

Conditions) (1st edn)) 126
Property Information Form – Part I 130
Property Information Form – Part II 138
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land in a title 159
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Form TP1: transfer of part 162
Form DS1: discharge of registered charge 166
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Inland Revenue Stamps L(A)451 168
Form FR1: application by solicitors for first registration
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Form AP1: application to register dealings with the

whole of titles 171
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Completion statement 175
Instructions to act on sale/purchase of                              
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Form LLC1
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Form 96
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Contract of sale
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Property Information Form – Part I
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Property Information Form – Part II
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Leasehold Property Information Form – Part I
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Leasehold Property Information Form – Part II
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Fixtures, Fittings and Contents Form
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Form K15
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Form K16
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Completion information and requisitions on title
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Form 109
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Form 94A
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Form TR1
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Form TP1
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Form DS1
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Form END1
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Inland Revenue Stamps L(A)451
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Form FR1
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Form AP1
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Form AS1
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Completion statement
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Instructions to act on sale/purchase of

freehold/leasehold property

Property

1 Date received:

2 Client: seller/buyer/mortgagor/mortgagee

Name:

Address:

Occupation:

Phone    Office: Home:

3 Old client/introduced by:

4 Seller/buyer:

5 Seller’s/buyer’s conveyancers:

6 Estate agent:

7 Price:

8 Fittings etc included:

9 Preliminary deposit: £ paid to:

10 Deposit arrangements:

Seller

11 Title documents:

12 Local search, notices:

13 Deposit:

14 Linked sale and purchase:

15 Receipts:

16 Planning consents:

17 Plans:

18 Insurance:
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19 On sale of a flat:
• get lease:
• outgoings:
• maintenance accounts:
• insurance:
• management co shares:
• lessor’s licence:
• grant of a new lease:

20 Replies to National Protocol forms:

21 Possession:

22 Mortgage to repay?

Buyer

23 Deposit:

24 Instructions for search:

25 Linked sale and purchase:

26 Joint purchase:

27 Insurance:

28 Mortgage arrangements:

29 Survey arrangements:

30 Life insurance:

31 If available, go through special conditions of sale,
lease, replies to National Protocol forms.

Both parties

32 Other terms:

33 Cost estimate:

34 Instructions for will?
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Conveyancing agendas

Before completion

Seller/mortgagor

1 Deposit pd us/agents.

2 Get last rects/title deeds.

3 Arrange discharge of mtge.

4 Arrange exchange of contracts by telephone.

5 Send client prelims/requons to check.

6 Take up refs.

7 Get licence to assign.

8 Prepare: (a) sched of docs; (b) list re outgoings, to discharge mtge,
to obtain NHBC cert; (c) authy to tenant(s); (d) LR Form 53/staty
rect/withd N/dep; (e) Co Form 395; (f) Co. resns; (g) LR cover;
(h) notice to lessor of mtge; (i) share transfer; (j) B/C.

9 Write out requirets.

10 Get exd by client: mtge/transfer/lease/Form 53/staty rect/withd
N dep/authy to tenants/Co Form 395/rect for chattel money/unds
to pay outgoings; share transfer/ctpt licence to assign/notice to
lessor of mtge.

11 Keys arrange release to byr.

12 Confirm all mtgee’s requirements satisfied.

13 Arrange completion by post or credit transfer (telephone or
CHAPS).

Buyer/mortgagee

1 Deposit pd seller’s solrs/agents.

2 Confirm replies satisfactory to searches etc.

3 Arrange exchange of contracts by telephone.

4 Take up refs.

5 Check replies to National Protocol forms.



6 Exchange contracts.

7 Examine deeds.

8 Requisitions on title.

9 Draft transfer/mtge.

10 Insurance.

11 Prepare: (a) rel of dep; (b) Form L(A); (c) und re outgoings,
repairs (d) rect for chattel money; (e) Co Form 395; (f) Co resns;
(g) LR cover; (h) R/T; (i) ctpt licence to assign; (j) notices to
lessor of asst/mtge; (k) share transfer; (l) notice to insce soc; (m)
B/C; (n) assignment of life policy.

12 Write with complon requirements.

13 Get complon money, costs, from client.

14 Get mtge advance.

15 Get exd by client: transfer/ctpt lease/mtge/unds.

16 Obtain banker’s drafts or arrange TT.

17 Make final searches.

18 Confirm all BS/LA/bank/mtgee’s requirements satisfied.

19 Arrange completion by credit transfer (telephone or CHAPS).

Completion

1 Inspect/produce deeds/land or charge certe/last rects.

2 Get/hand over transfer/lease/licence to assign/title docs/land
or charge certe (requon no       ).

3 Get/hand over und to discharge mtge/LR Form 53/staty rect/withd
N dep/consent to dealing.

4 Get/hand over rel of dep/ctpt lease/sched of docs/share certe
and transfer/NHBC certe, agreement or und re do.

6 Get/hand over und as to outgoings, repairs/ctpt licence to assign.

7 Get/hand over authy to tenant(s)/keys/licence to assign/fire pol
(endd)/rect for chattel money/Co Form 395/Co resns.

8 Endorse memo of sale on.

9 Get/give deposit no of land certe.
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10 Get/hand over.

11 Complete drafts and mtge blanks.

12 Get banker’s drafts or by TT for £        and £

13 Pay seller/mtgor/mtgee (redem).
• draft or by TT £ .
• draft or by TT £ .

14 Or transfer direct to seller’s clients’ account £          by phone
or TT.

After completion

1 Write seller/buyer reporting complon; re dep; re insce (and
recover all premiums); with B/C; with cheque/copy mtge/last
rect, etc; re keys; re deeds; re will

2 Write mtgee/bank reporting complon; with cheque; with Form
53 or staty rect; with fire pol etc.

3 L(A) and stamp convce/transfer/asst/lease/share transfer.

4 Register with Regr of Cos Co Form 395.

5 Register asst/mtge/with lessor’s solr and pay fee.

6 Register share transfer.

7 Register in LR transfer/lease/withd of N of dep/Form 53/mtge/N
deposit/notice of option in lease.

8 Write estate agent re deposit.

9 Lodge sllr’s land certe in LR; give/get dep no.

10 Write insce soc of bldg soc’s interest in life endowment policy.

11 Write insce soc re byr’s/mtgee’s interest in fire policy/surrender
policy.

12 Notice to local authority and water authority.

13 Send NHBC form.

14 Credit seller’s banking account with £ .

15 Get costs; pay or transfer to office bank account.

16 Send ctpt licence to assign to lessor’s solr.

17 Diarise land registration due date.



15 Further Reading

The most authoritative work in this field is Emmet on Title (looseleaf,
FT Law & Tax).

Other works which take the material contained in this book further
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Aldridge, T, Boundaries, Walls and Fences, 7th edn, 1992, London: FT
Law & Tax

Coates, RM, Practical Conveyancing – Residential Commercial and Agricultural,
13th edn, 1995, London: FT Law & Tax

Colbey, R, Practice Notes on Residential Tenancies, 4th edn, 2001, London:
Cavendish Publishing

Harwood, M, Conveyancing Law and Practice, 2nd edn, 1996, London:
Cavendish Publishing

Sawyer, C and Kerwal, L, Contemporary Property Law, forthcoming,
2002, London: Cavendish Publishing

Silverman, F, Searches and Enquiries: A Conveyancer’s Guide, 2nd edn,
1992, London: Butterworths

Silverman, F, Standard Conditions of Sale: A Conveyancer’s Guide, 6th edn,
1999, Tolley

Timothy, PJ, Wontner’s Guide to Land Registry Practice, 19th edn, 1995,
London: FT Law & Tax

Tolley’s Value Added Tax 2000–2001, 2nd edn, 2000, Bath

Tolley’s Stamp Duties and Stamp Duty Reserve Tax 1999–2000, 7th edn,
Surrey

Wilkinson, GHW, Pipes, Mains, Cables and Sewers, 6th edn, 1995, London:
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Wilkinson, HW, Standard Conditions of Sale, 5th edn, 1990, FT Law &
Tax.



For addresses of district land registries and the land charges department
areas served by district land registries and areas of compulsory registration,
see Costs and Fees Service (looseleaf, FT Law & Tax).

For addresses of local authorities, see Directory of Local Authorities, 1999
edn, 1999, London: Sweet & Maxwell.
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