IN THE COMMISSION FOR MEDIATION AND ARBITRATION
DAR ES SALAAM ZONE
AT ILALA
CMA/DSM/ILA/R.24/14
BETWEEN
LUCAS NGOWI ………………………………………..........................COMPLAINANT
AND
COSEKE (T) LIMITED ....................................……………………….RESPONDENT

THE OPENING STATEMENT BY THE RESPONENT
(Made Pursuant to Rule 24(1) of the Labour Institution (Mediation and 
Arbitration Guidelines) Rules, GN No. 67/04)

A: BRIEF OUTLINE OF THE DISPUTE:-
Hereunder is the Respondent’s opening statement pursuant to the order of the honourable commission dated 16/04/2014 The Respondent submits opening statement as follows:
1. [bookmark: _GoBack]That the complainant was employed by the Respondent as Marketing Executive at Dar es Salaam since September 2008 then later on April 2010 he was promoted to General Manger position, unfortunately his service was officially terminated on 12/12/2013 on the grounds of gross misconduct, incompatibility and insubordination.

2. That the complainant in discharging his duties as a General Manager did not perform well which led the company to suffer loss as a precaution and alternative to termination the company demoted him to Business Analyst. 

3. That sometimes in January 2013 the company decided to transfer the complainant to COSEKE offices in Kenya as second chance alternative to dismissing him after causing loss to the company by projecting wrong business projections which led the company to incur more loss. But while in transfer in Kenya then Rwanda he continued to project loss to the company hence transferred back to Dar es Salaam as place of recruitment and given other responsibilities which could not harm the company. 

4. That the demotion of the complainant from being a General Manager made him angry with the company management as he refused to be under someone who was under him before, there is when chaos and violence by the complainant began at the office. 

5. That he was supposed to report to the new management under Mr. Elieza Ngowi who was previously under his management, the complainant refused to acknowledge him as his superior. So he started conducting himself as he pleases at the office. To show-off that he was still Incharge despite another person being General Manager. The conversation e-mail print-out asking him to take instructions from Mr. Elieza as a current General Manager, about his reporting time at work, what he was doing in weekly basis(weekly reports)  and his answers to those questions all together marked collectively as Annexure AHA 1.

6. That while on transfer in Kenya the complainant refused to open a bank account at Kenya so as his salaries to be deposited on that account; instead he claimed since he is employed by COSEKE Tanzania and his salaries should be deposited in Tanzania. This caused complication and delay to process his salary as COSEKE Kenya and Tanzania have different management and accounting systems. Until January 2014 where his salary was transferred to Tanzanian accounts.

7. That the complainant claimed his two months salaries which he worked at Kenya and Rwanda on transfer, the accountant in Tanzania one Beatrice Mwijage had no authority or base to pay him salary for work done in Kenya as it was supposed to be paid at COSEKE Kenya, which have their own accountant and management system, so she asked the complaint to enquire at the management about it, the complaint refused to ask General Manager one Elieza Ngowi as he does not acknowledge him as his superior. Email print out of the General Manager Elieza inquiring at Kenya about his salary is annexed collectively in Annexure AHA 1.
 
8. That the complainant continued to harass Beatrice for the salaries, became more violent as he cannot work under his ex-subordinates and did what he pleases at the company; the acts which caused COSEKE Tanzania to conduct a disciplinary hearing and called him to answer for his acts. While in a hearing the complainant refused to acknowledge the members of the hearing (County manager ELIEZER NGOWI, Human Resource DOROTH MBASHA and Head of Business Development DEOGRATIOUS NGONGOSEKE) as authority. Because they were all previously under his authority.

9. After his refusal to acknowledge his former subordinates as a Disciplinary Committee complainant left and the Disciplinary committee continued with the hearing and sent their findings to the complainant himself and other copy to the Annual Board meeting at Kenya whom after exhausting all alternatives of transferring him to all countries, changing his position in the company, conducting multiple Disciplinary hearings, came into conclusion to terminate him as final step. The complainant in his letter dated 30 December 2013 Annexure AHA 2 admits there has been other discussions on the subject matter but he disputes the findings of the Disciplinary committee which he believes made the board meeting at Kenya on subsequent hearing to terminate him. 

10. That as a result of his anger and violent behaviour at the office the complainant took matters at his own hands and decided to attack one Beatrice Mwijage (accountant) as his obstacle for his salaries while in Kenya. Beatrice reported the matter to the police and was given an RB number Annexed herein as AHA 3, but the General Manager prevented her from continuing with the arrest. 

11. That even before the attack on Beatrice she and other employees feared for their safety from the complainant as there was no one to control him from his violent behaviour and insults as he does not recognise the authority in Tanzania. That no one should tell him anything as he was their Boss before. The complainant continued to be violent at the office. The act which amounts an offense and incompatibility which calls for termination as it made employment relationship intolerable.

12. That under those circumstances by his failure to perform as General Manager and as Business Analyst at other two countries Kenya and Rwanda, his violence and insubordination left the company with no choice but to terminate him after Disciplinary hearing in Tanzania then Board meeting at COSEKE Kenya. Surprisingly the complainant chooses to sue COSEKE Tanzania instead of COSEKE Kenya which he alleges to work for not COSEKE Tanzania. 

13. Upon his termination of 12th December 2013 the complainant immediately wrote an apology letter for his actions against co-workers especially one Beatrice Mwijage  Annexed herein as AHA 4, hoping to remedy the situation which was completely intolerable.	As there is no lower position which the complainant can accept and do it competently and also without affecting other co-workers of all three countries who fear his violence at work place.
B: ISSUES INVOLVED:-
i. whether termination was fair;
ii. Whether procedural requirements were done under the circumstances; 
iii. To what reliefs are the parties entitled to.

C: List of Documents to be relied upon by the Respondent
1. E-mail conversation and reply on complaint behaviour at work and proof of his insubordination.
2. Apology letter from the complainant
3. RB from police force

WHEREFORE the Respondent prays this complaint be dismissed with costs.
Dated at Dar es Salaam this……………..day of…………………2014.
                                                                                ………………………….
                                                           ADVOCATE FOR THE RESPONDENT

Presented for filling this……………….day of …………………2014.

                                                                         ………………………….
                                                                   COMMISSION’S CLERK






TO BE SERVED UPON:
           Complainant
	Luca Ngowi
	0758 861480

DRAWN AND FILED BY
Amicus Attorneys
1st Floor, Raha Towers
Bibi Titi/Azikiwe Street
P.O. Box 7219
Dar es Salaam

