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IN THE COMMISSION FOR MEDIATION AND ARBITRATION

DAR ES SALAAM ZONE

AT ILALA

CMA/DSM/ILA/R.665/17
ZUWENA MAKURU ...................................................................................COMPLAINANT

AND

EXIM BANK (T) LTD .................................………………………...............RESPONDENT

 THE OPENING STATEMENT BY THE RESPONDENT

(Made Pursuant to Rule 24(1) of the Labour Institution (Mediation and 

Arbitration Guidelines) Rules, GN No. 67/04)

A: BRIEF OUTLINE OF THE DISPUTE:-

May it please Your Honour!

Hereunder is the Respondent’s Opening Statement pursuant to the order of the honourable commission dated 26th October, 2017 The Respondent submits Opening Statement as follows:

1. That, the Complainant was employed by the Respondent since 1st may 2014 and her employment was officially terminated on 31st May, 2017 on ground of gross negligence contrary to Rule 12 (3) (d) of Employment and Labour Relations (code of Good Practice) Rules, 2007.A copy of contract of employment herein attached and marked as Annex EXIM-1, leave of this commission is craved for this contract of employment to form part of this Opening Statement’.
2. That the complainant while serving as the bank sales officer at hill park branch between march and April 2013negligently attained and processed account opening application forms which led to the opening of accounts No.0090012198 (TZS) and 0090012199 (TZS) . These accounts were maintained by Fictions Company known as Sturrock Flex Shipping Co Limited and were later involved in a fraudulent transactions equivalent to TZS 360,173,351.72 and USD 424,399.52.   
3. That after such incidence was detected; the Complainant was suspended from the bank services so as to make   free and fair investigation. A copy of suspension letter  herein attached and marked as Annex EXIM-2, leave of this commission is craved for this letter to form part of this Opening Statement’
4. That upon investigation it was discovered that the negligence of the complainant based on failure to conduct a proper KYS checks in order to establish the genuineness of the company during the process of opening those accounts.  The act of which led to the occurrence of such fraudulent transactions. 
5. The act was against the Bank’s code of conduct and amounted to gross negligence, and the complainant was asked to write explanations for it on 08th February 2017. The explanation of which were responded by the complainant and received by the respondent   on 09th February 2017. Copies of the letter for demand for explanation and its response are attached and marked as EXIM -3 and EXIM -4 respectively, leave of this commission is craved for them to form part of this Opening statement.
6. That on 20 February 2017, the Complainant was summoned to attend Disciplinary Hearing Committee which was scheduled to be held on 24th February 2017 at Exim tower, ghana avenue in a small meeting room. In that letter, the complainant was informed with all her rights entitled to be invoked during the hearing. ‘A copy of the letter summoning the complainant to disciplinary hearing is attached and marked as Annex EXIM-5 leave of this commission is craved for it to form part of this Opening Statement’”.
7. Before hearing could commence, the Respondent explained to the Complainant about her rights to include; - having a witness, choice of the language she prefers and representative. The Complainant chose neither to have representative nor witness. A copy of the disciplinary hearing proceeding is attached and marked as Annex EXIM-6, leave of this commission is craved for it to form part of this Opening Statement”.
8. That after the Disciplinary Hearing Committee assessed the evidence adduced and found the Complainant guilty of gross dishonest contrary to ground of gross negligence contrary to Rule 12 (3) (d) of Employment and Labour Relations (code of Good Practice) Rules, 2007. And thus the committee informed her right to appeal against the committee decision within five working days A Copy of the disciplinary hearing results is annexed and EXIM- 7  leave of the commission is craved for them to form part of this Opening Statement’’.
9. That on 14th March 2017, the complainant lodged her appeal against the recommendations of the disciplinary hearing committee by raising various grounds of appeal.  
10. That after determination of the grounds of appeal by the appellate committee, it was also agreed and satisfied that, by considering the reasons raised by the appellant and evidence brought against the appellant as well as the outcome of disciplinary committee, the complainant was to be terminated. 
11. That the Complainant was officially terminated on 31st May, 2017 and be given all her terminal benefits including one month basic salary in lieu of the notice, salary, unpaid  leave earned but not taken and certificate of service.. A copy of termination letter  herein attached and marked as Annex EXIM-8, leave of this commission is craved for it to form part of this Opening Statement’.
B: ISSUES INVOLVED;

i) Whether the termination was substantively and procedurally fair.

ii) To what relief are parties entitled? 
C: LIST OF DOCUMENTS TO BE RELIED UPON BY THE RESPONDENT

A contract of employment marked as Exim -1.
Suspension letter marked as Exim -2
Letter of demand of explanation Exim -3
Reply to Letter of demand of explanations Exim –4.

Notice to Appear in Disciplinary Hearing marked as Exim-5

Proceeding of Disciplinary Hearing marked as Exim -6.
Disciplinary Hearing Results marked as Exim –7
A Termination Letter marked as Exim –8                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  
WHEREFORE the Respondent prays this Complaint to be dismissed.
Dated at Dar es Salaam this……………..day of November 2017
                                                                                …………………………...............................





  

ADVOCATE FOR THE RESPONDENT
Presented for filling this……………….day of November, 2017.
                                                                         


.........................................
COMMISSION’S CLERK
TO BE SERVED UPON;
The Complainant 
DRAWN AND FILED BY:


AMICUS ATTORNEYS


1st Floor, Raha Towers,


Bibi Titi/Azikiwe Street,


P.O. Box 7219.


Dar es Salaam.
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