AFC.0035.014


IN THE COMMISSION FOR MEDIATION AND ARBITRATION

IRINGA ZONE

AT IRINGA
 CMA/IR/64/2017

BETWEEN

EXIM BANK __________________________________________APPLICANT
AND

NYAMHANGA MHAGACHI _________________________RESPONDENT
 THE OPENING STATEMENT BY THE RESPONDENT

(Made Pursuant to Rule 24(1) of the Labour Institution (Mediation and 

Arbitration Guidelines) Rules, GN No. 67/04)

A: BRIEF OUTLINE OF THE DISPUTE:-

May it please Your Honour!

Hereunder is the Respondent’s Opening Statement pursuant to the order of the honourable commission dated 03rd July 2017. The Respondent submits Opening Statement as follows:

1. That, the Complainant was employed by the Respondent as Banking Officer II at Tanga Branch since 09th August 2007 and his employment was officially terminated on 23rd may, 2017 on the ground of gross dishonest  contrary  to Rule 12 (3) (a) of Employment and Labour Relations (code of Good Practice)Rules,2007. A copy of contract of employment herein attached and marked as Annex EXIM-1, leave of this commission is craved for this contract of employment to form part of this Opening Statement’.
2. That, in course of working with a bank, the complainant was transferred to various branches on different positions.  Whereby, the complainant’s last appointment was at Iringa branch and being promoted to a position of branch manager.  copies of transfer letter  and promotion letter are herein attached and marked as Annex EXIM-2 and EXIM-3, leave of this commission are craved for them to form part of this Opening Statement’. 
3. That, between the period of June 2016 to December 2016, it was noticed by the management of the bank that, the complainant while performing his duties as a branch manager endeavoured and approved unrealistic expenses transactions at the branch as compared to the previous time. A copies of  General Ledgers’ Bank statements - Iringa branch is herein attached and marked as Annex EXIM-4 Collectively, leave of this commission is craved for them to form part of this Opening Statement’.
4.  That, the act was against the Bank’s code of conduct and amounted to gross dishonest and on 4th February 2017, the Complainant was issued with the letter for demand of explanation and responded the same on 6th February 2017. Copies of demand for explanation and response for demand of explanation are herein attached and marked as Annex EXIM-5 and Annex EXIM- 6 and  leave of this commission is craved for them to form part of this Opening Statement’
5. That, the complainant while submitting his explanations,  conceded to the expenses alleged by the respondent but defended himself by stating that, there was no unrealistic expense as the same resulted from usual bank’s operation expenses and he was ready to tender concrete evidences during the disciplinary hearing if needed. A copy of defence is herein attached and marked as Annex EXIM-7 and  leave of this commission is craved for it to form part of this Opening Statement’      

6. That, the complainant was suspended from the bank services so as to make   free and fair investigation. A copy of suspension letter is herein attached and marked as Annex EXIM-8 and  leave of this commission is craved for it to form part of this Opening Statement’
7. That upon investigation, it was discovered that unrealistic trend of expenses were being initiated and authorized by the complainant without following the laid down operating procedures of the bank, including but not limited to seeking approval from his line managers. These expenses included; - repair and maintenance expenses of motor vehicle (GL 320006020) to the tune of TZS 1,577,000/=, repair and maintenance expense of generator (GL 320003070) to the tune of TZS 520,000/=, Motor vehicle fuel expenses (GL 320003060) to the tune of TZS 20,577,092/=, Generator fuel expenses (GL 320003070) to the tune of TZS 11,498,294/=, electricity premises bills (GL) to the tune of TZS 7,500,000/= and other office operational expenses.  Copies of  service card marked  as Annex EXIM- 9, Motor Vehicle’s repair and maintenance  invoices and debit vouchers marked as Annex EXIM-10, generator’s repair and maintenance debit vouchers and invoices/receipts marked as Annex EXIM- 11, Motor Vehicle’s  fuel debit vouchers and invoices marked as Annex EXIM-12, Generator’s fuel debit vouchers marked as Annex EXIM-13, Electricity’s debit vouchers and receipts marked as Annex EXIM- 14, Fuel Invoices marked as Annex EXIM – 15,  Fuel Supply Request Letter marked as Annex EXIM- 16 and Investigation Report  annexed with a list of summarized expenses marked as Annex  EXIM- 17 are herein attached  and  leave of this commission is craved for them to form part of this Opening Statement’
8. That on 10st February 2017, the Complainant was summoned to attend to the Disciplinary Hearing Committee which was scheduled to be held on 14th February 2017 at Exim tower, ghana avenue in a small meeting room. In that letter, the complainant was informed with all his rights entitled to be invoked during the hearing. ‘A copy of the letter summoning the complainant to disciplinary hearing is attached and marked as Annex EXIM-18 leave of this commission is craved for it to form part of this Opening Statement’”.
9. That before hearing could commence, the Respondent explained to the Complainant about his rights to include; - having a witness, choice of the language he prefers and representative. The Complainant chose neither to have representative nor witness. A copy of the disciplinary hearing proceeding is attached and marked as Annex EXIM-19 leave of this commission is craved for it to form part of this Opening Statement”.
10. That the Disciplinary Hearing was conducted on 14th February 2017 and the committee was formed with a proper forum. During hearing, both the complainant and respondent were heard on merit and the respondent presented her evidences before the disciplinary committee. Whereby, the complainant was proved to have been initiating and approving unrealistic expenses without approval from his line managers contrary to the bank’s code of conducts. A circular on delegation of authority for expenditure is herein attached and marked as Annex EXIM-20, leave of this commission is craved for this termination letter to form part of this Opening Statement’.
11. That the Disciplinary Hearing Committee assessed the evidence adduced and found the Complainant guilty for gross dishonest contrary to the Employment and Labour relations.(Code of Good Practice) Rules 2007 R.12(3) (a) also against the Bank‘s Code of Conduct. And thus the committee informed his right to appeal against the committee decision within five working days  Copies of the disciplinary hearing results  and hearing form marked as Annex EXIM- 21 and EXIM-22 are attached and  leave of the commission is craved for them to form part of this Opening Statement’’.
12. That, due to business requirements, disciplinary hearing results delayed to be issued and the complainant was being informed for the same. Whereby, the complainant acknowledged to receive those communications vides emails. Copies of  letters of delay and email are herein attached and marked as Annex EXIM-23 collectively and  leave of this commission is craved for them to form part of this Opening Statement’
13. That on 13rd March 2017, the complainant lodged his appeal against the recommendations of the disciplinary hearing committee. In his appeal, grounds of appeal were  raised in that, the complainant was not availed with a chance to cross examine the management representative during disciplinary hearing, the charge sheet was not disclosing the company’s code breached, the committee had no power to entertain the charge constructed in ignorance of parent labour laws, that the complainant executed all the transactions alleged  in good faith, the disciplinary committee erred in  law to issue hearing results after the expiry of five days, the disciplinary committee relied on hear say evidence adduced by one Leserian Sayore in reaching its decision and that the committee did not evaluate properly the evidences which were adduced by the complainant during the hearing. A copy of the appeal  letter is attached and marked as Annex EXIM-24 leave of this commission is craved for it to form part of this Opening Statement’”.
14. That  on 02nd May 2017,  the appeal was heard by the appellate committee whereby, after deliberations on the  grounds for appeal, it was finally concluded that, the complainant was fully given his right to be heard during the disciplinary hearing, allegations were clearly stated in the charge sheet, the complainant did not tender sufficient evidences to prove the justifications of the expenses alleged, the complainant was notified on the delay of the disciplinary hearing results and that, there was no any conflict interest. A copy of a letter to appear before appellate hearing and  Appeal  hearing minutes are  herein attached and marked as Annex EXIM-25 and Annex EXIM-26 leave of this commission is craved for them to form part of this Opening Statement’.
15.  That after determination of the grounds of appeal by the appellate committee, it was also agreed and satisfied that, by considering the reasons raised by the appellant and evidence brought against the appellant as well as the outcome of disciplinary committee, the complainant was to be terminated. 
16. That the Complainant was officially terminated on 23rd May 2017 and be given all his terminal benefits including three months basic salary in lieu of the notice, salary up 17th May 2017, 41.4 days leave earned but not taken, certificate of service and repatriation cost to the place of his recruitment. A copy of termination letter  and Terminal Benefits Calculations are herein attached and marked as Annex EXIM-27 and Annex-EXIM 28 leave of this commission is craved for them to form part of this Opening Statement’.
17. That the complainant and the respondent agreed for the complainant to be all other costs concerning repatriation save for the air ticket costs where it was agreed that, the complainant either use his own money to pay for air tickets and be reimbursed his money after arriving in Dar es Salaam or the respondent pay for air tickets and give them to the complainant. 
18. That the complainant chose to use his money to pay for the air tickets and be reimbursed his money after arriving in Dar es Salaam. On 5th June 2017 the complainant sent copies of flight tickets to the respondent vide email and requested her to reimburse the same as he had already travelled to Dar es Salaam. The respondent started to process the money for reimbursement. Unfortunately, the reimbursement process wasn’t approved because of the flight tickets genuineness.  Copies of air tickets and emails are herein attached and marked as Annex EXIM-29 collectively and  leave of this commission is craved for them to form part of this Opening Statement’
B: ISSUES INVOLVED;

i) Whether the termination was substantively and procedurally fair.
ii) To what relief are parties entitled? 
C: LIST OF DOCUMENTS TO BE RELIED UPON BY THE RESPONDENT

A contract of employment marked as Annex EXIM -1.
Transfer Letter marked as Annex EXIM -2

Promotion Letter marked as Annex EXIM-3

General Ledgers’ Bank statements- Iringa branch marked as Annex EXIM-4
Letter of demand of explanation Annex EXIM -5
Reply to Letter of demand of explanations Annex EXIM –6.
A defence marked as Annex EXIM- 7

Suspension letter marked as Annex EXIM -8

Service card marked as Annex EXIM- 9, 

Motor Vehicle’s repair and maintenance invoices and debit vouchers marked as Annex EXIM-10, 

Generator’s repair and maintenance debit vouchers and invoices/receipts marked as Annex EXIM- 11, 

Motor Vehicle’s fuel debit vouchers and invoices marked as Annex EXIM-12, 

Generator’s fuel debit vouchers marked as Annex EXIM-13, 

Electricity’s debit vouchers and receipts marked as Annex EXIM- 14, 

Fuel Invoices marked as Annex EXIM – 15, 

 Fuel Request Letter marked as Annex EXIM- 16,
Investigation Report annexed with a fuel invoices’ list for motor vehicle and generator and marked as Annex EXIM- 17,
Notice to Appear in Disciplinary Hearing marked as Annex EXIM-18,

Proceeding of Disciplinary Hearing marked as Annex EXIM 19.
A circular on delegation of authority for expenditure marked as Annex EXIM-20,
Disciplinary Hearing Results and hearing form marked as Annex EXIM –21 and 22
Letters of delay and emails are herein attached and marked as Annex EXIM-23
Appeal letter is attached and marked as Annex EXIM-24
A Letter to appear for appellate hearing marked as Annex EXIM-25

Appeal hearing minutes marked as Annex EXIM-26
A Termination Letter marked as Annex EXIM –27
Terminal Benefits Calculations together with CBS marked as Annex EXIM 28
Air tickets, a letter for flight tickets reimbursement and emails marked as Annex EXIM-29 Collectively
Bank’s Code of Conduct and Zero Tolerance marked as Annex EXIM 30 Collectively. 
WHEREFORE the Respondent prays this Complaint to be dismissed.
Dated at Dar es Salaam this……………..day of August, 2017
                                                                                …………………………...............................





  

ADVOCATE FOR THE RESPONDENT
Presented for filling this……………….day of August, 2017.
                                                                         


.........................................
COMMISSION’S CLERK
TO BE SERVED UPON;
The Complainant 
DRAWN AND FILED BY:


Bahati S.H.T. Mabula


AMICUS ATTORNEYS


1st Floor, Raha Towers,


Bibi Titi/Azikiwe Street,


P.O. Box 7219.


Dar es Salaam.
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