Scanned with CamScanner



_phned.becauuﬂmyueﬂﬂe,beyondlhemtml al'the uwn&.'.ﬁﬁmmnmpwn But_
: -Amunhwymdu m:lhawmba rcminded that:apitalinn msick;tha:evmlhh
Is:m]mfaikdpaththcaﬂy

 These generaluatmnsbetmythenr cmgm mpnsl‘Depreasmn'Amenca (eg in the ref—
erence to capitalism's ‘sickness'), but they 111u5trate well enough that, whatever its
underlying moral base, the trust is by no means insulated from its socialand pul:txcal _
environment or from political contmversy ‘The ma;c-ntyﬂf those who cansaously
use the trust in a family context have been the minority of individuals and families
who own capital to any slgmﬁcant extent. Moreover, the phrase ‘pmfassmml man-
agers of capital . .. beyond the control of the owner for mnsumptmn suggests a
significantly chﬁ“erent role for trustees. than is ‘imphcu in the phrase ‘a confidence 5
 reposed in some other’ or in other lawyers‘ descrlpnons of a trust (mm af whlch i
cited in the next section). It b |
We refer in the previous sentence to duqcr:ptlon ufa trust because deﬁnmg the i
trust, as opposed merely to describing it, has proved difficult. A sometimes over-
looked facet of Maitland's assessment of the trust, that of t!evelopment. highlights .
- the difficulty. It was the pracess of trust dﬂelopment — more in response ta prag-
~ matism than principle — that so attracted him. This dymmm nature of the trust ‘_
 device necessarily makes attempts at dehmtlon ifby de!mmon we mean sianng the i
essence of a thing, a fraught exercise. i -
Ironically, however, at the very time Ma:[!and was wntmb n appmrf_d that
 the development process had reached a ter minus. Although our unciel'stundmg is
inexact — the modern history of the trust has still to be fully documented — it does
seem that the combined influence of the courts and treatise writers had, during
the eighteenth and nmcm.nth centuries, Lmnplcted the task of refining the f.lmlh
of concepts that constitute the trust. Accordingly what Maitland was holding np
~ for inspection looked like a largely finished article with well-cstablished features,
though these features reflected the different functions that the trust had per formed. il
However, the pace of fiscal, commercial and social change has qus kened noticeably
i the last half-century and, for reasons that will become .1;':;mr[m dgrthapnwm i
of the trust idea’ is now tirmly back on the agenda as ﬂuumpu are ;lgmn made to |
~ adapt the trust form o novel purposes. . g
Consequently, how fai the principal subject of ol H!l!d‘}, Lhu trust concept, can
be said still to be in a process of development is a recurring theme in this book. At
this stage, just one aspect of this need be introduced. We have just refer red to “the

b

- trust concept’ but this stngulir nuuun By itselt be mn!mLE ng. I with Muul.md i
we want to understand the phn.-.hwui development we nged to Lunm 1 anilu JI!
fuct the” lluxluumm hhul .smlfuuln ternt far duuﬂ‘»mg a fimily tree of hm:s.m
trust ideas it t..uznm wt.mm ni d i.uiwpnu.:% Som blranches will Ity {rown o IHH_
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