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CHAPTER ONE

GENERAL INTRODUCTION, THEORIES AND BRIEF
HISTORY OF DEVELOPMENT OF TAXATION IN TANZANIA

1.1 Introduction

This chapter ad_drqses the meaqing of tax, historical devélopment of taxation,
features and objec;tlves of_ taxation, classification, bases and theories as well as
principles governig taxation in Tanzania.

1.2 Meaning of Tax
There are two approches in defining the term tax:-

1.2.1 Definition of Tax According to Various Pieces of Legislation
Section 3 of the Income Tax Act!, defines the term tax as follows:-

Tax has the meaning aéc,ribed to it under section 78 of the Income Tax Act.
Section 78(1) of the ITA 2004 defines tax to mean:-

(i) Income tax.?
(i)  Interest and Penalties imposed by the Commissioner.3
(i)  Amount required to be paid to the Commissioner by a tax debtor.*

(iv)  Amount required to be paid to the Commissioner in respect of tax
liability of a third party.’

Cap 332 of 2004.

2 Section 3 of the Income Tax Act defines income Tax as having a meaning ascribed to it under
section 4 of the Income Tax Act. Section 4 provides for the imposition of the Income Tax.

3 Sections 75 to 92 of the Tax Administration Act, Cap 438 of 2015.Interest and penalties were

provided by sections 98 to 109 of the Income Tax Act, Cap 332 of 2004 as amended. Section
124 of the TAA, 2015 has repealed the sections of the Income Tax Act, from section 93, 95 up to
127,129 up to 140,

Generally, a tax debtor refers to a taxpayer who has failed to pay the required taxes when is
due according to different revenue laws. The Commissioner General is empowered by the law
to collect taxes from third parties having or expecting to have or keep the tax debtor money or
assets. Section 67 and 68 of the Tax Administration Act, Cap 438 0f 2015 provides for third party
debtors and guarantors, and compliance with notice or security. Section 117 of the Income Tax
Act ‘Which provided recovery of tax from person owing money the debtor has been repealed by

s s‘3Ctl.0n 124 of the TAA 2015.
, Section 65 and 66 of the TAA 2015,
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The term tax is also defined 'by section 3 of the Tax Administration Act®
amended by section 44 of the Written Laws (Miscellaneous Amendment), A
No.7 of 2017 as follows:- ;

Tax for the purpose of administration of tax includes tax, charges, fees, tolls, rates,
levies, dutiaps, Ifenalty and interest imposed in any other law and any additiona] |
profits tax payable under any agreements or arrangement. Section 54 of the Taxf;
Administration Act, Cap 438 as amended by section 45 of the Written Laws
(Miscellaneous Amendments) Act, Act No. 7 of 2017) provides that additional
profits tax payable under any agreements or arrangement shall be paid to the:
Commissioner General on the due date specified by the arrangement Or agreements, 5
or in the absence of such specified due date, as the Commissioner General shall by
notice in writing direct. ;

The two sections indicated above do not define the term tax however the two 1
provides for the types of taxes and methods of payment. Therefore, it 1S nesessary
to consider other definitions provided by different authors so as to understandf
better the meaning of the term tax.

1.1.2 Definition of Tax According to Different Authors
According to Crowe’:-

Tax is defined as a compulsory contribution to the government imposed in ®
common interest of all, for the purpose of defraying the expenses incurred:
in carrying out the public functions or imposed for the purpose of regulation :
without reference to the special benefits conferred on the one making payment. ,

The definition by Crowe is fairly comprehensive since it includes not only |
charges that are imposed to raise revenue but also charges that are imposed to
regulate other aspects such as tariffs, liquor, and tobacco taxes. The definition
further separates those who pay from those who benefit, since those who pay"
may not be the people benefiting from the taxes paid.® Apart from the fact
that the definition by Crowe is comprehensive it has to be noted that tax is not |
necessary to be imposed for common interest of all, even for special interest
also tax can be imposed e.g tariffs on foreign clothing to protect domestic |
textile manufacturers from foreign competition at the expense of the millions |
of consumers who would otherwise pay less for clothes.’ 1

According to Adam Smith'° the term tax is defined as a compulsory payment |
levied by the government on individuals or companies to meet the current |
expenditure which is required for public welfare. |

6 Cap 438 of 2015. &
7 R.W.McGee., The Philosophy of Taxation and Public Finance, Kluwer Academic Publishers,
New York, 2004 p.16.
8 Ibid., p.17.
9 Ibid., 1
10 D.N,Mahangila.,M.M.Nchimbi,Income Tax in Tanzania, KH Publishers, Kampala Uganda,
2013,p:1 ]
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The definition given by Adam Smith is narrow based since tax can be imposed
also for regu_latory purposes and not necessarily for the purpose of meeting
expenditure incurred by the government for public welfare. It can be imposed
also on other matters/issues/items apart from companies and individuals,

Taxation must be legally provided for by the law and not otherwise. This
implies that no tax should be imposed if it is not provided for by the law. In
the Constitution pf the United Republic of Tanzania Article 138(1) prohibits
taxation except In accordance with laws dully enacted by the legislative
authority. It prov1des that no tax of any kind shall be imposed save in
accordance with a law enacted by the Parliament or pursuant to a procedure

lawfully prescribed and having the force of law or by virtue of a law enacted
by the Parliament.

Tax is also among the union matters as provided for by paragraph 10 of the
first schedule of Cap 2.The paragraph provides for income tax payable by
individuals and by corporations, customs duty and excise duty on goods
manufactured in Tanzania collected by the Customs department. The union
taxes in most cases are collected by Tanzania Revenue Authority (TRA)
whereas non-union taxes or consumptions taxes applicable in Zanzibar are
collected by Zanzibar Revenue Board (ZRB).This implies that there are some

taxes which are not union taxes and hence collected by the relevant authority
1.e TRA or ZRB. ©

1.3 Brief History of Taxation in Tanzania

The tax system in Tanzania (the then Tanganyika) was introduced by Germans
and British colonial powers for the purpose of forcing Africans to participate
in the monetary economy so as to finance the colonial administration in the
colonies.'! Before independence taxes were not the main source of revenue
for colonial government since the colonies were financed by their imperial
government.'?

The Germans introduced direct form of taxes in Tanganyika i.e hut tax and
poll tax. These forms of taxes were collected by the Germans administration
in a very brutal way and consequently there was massive and sustained
resistance from the colonies which led to the fall of Germans administration.
The resistance against payment of taxes among other things was caused by the
notion that colonial taxation was a foreign encroachment to African people
traditions and culture.!?

11 Brett., Colonialism and Underdevelopment in East Africa,p.9.

12 V.M., Nongwa, Tax Avoidance In Tanzania Mainland: The Law And Practice Of Anti
— Avoidance Provisions Under The Income Tax Act No.11 Of 2004, LL.M Dissertation,
Mzumbe University,2013,p.20.

13 Shivji,].,Semi-proletarian Labor and the use of penal sanctions in the labor law of
colonial Tanganyika(1920-1938), Paper Presented at the Criminology Conference at the
University of Cambridge, July 1979,p.4.
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The era of English rule began after the defeat of Germans in World War I,
The British prolonged the same dual economy with property tax as a means |
of integration.!* After the end of the first world war Tanganyika was declared
as a trustee territory of the League of Nations and handed over to the British |
(as trustees on behalf of the League of Nations 1920-1961). The British
established institutions that shaped Tanzania’s legal and tax structures. 1

The first income tax legislation to be introduced in Tanganyika was based on
a model of Colonial Income Tax Ordinance which was essentially a simplified |
version of the United Kingdom tax legislation that existed in the 1920s with
modification to meet the needs of colonialist in the territory.!” Under the |
British Income Taxation was primarily intended for the European portion of |
the population. The Africans were taxed through import and excise duties |
mainly because of their low income and illiteracy levels.!6

The earliest colonial measure was to subject African people to the crude |
form of property tax which was referred as to the hut!’ tax (was payable in
cash or in kind (i.e cattle, crops or labor). Hut tax was a type of tax which .
was payable depending on the number of huts the person owned (per hut or
household basis).'® Tax was imposed on the hut rather than specifically on the
owner but in reality it was the men who had the obligation to pay it and this -
applied throughout the protectorate.”” Following the amendment of the 1910

ordinance women who were living in their own huts were also required to pay
hut tax.

3

The rate which was payable for huts varied from one year to another for |

example in 1902 the figure was raised from one to three rupees and by 1906 it |

was raised to six rupees and by 1907 it was further raised to seven rupees and |
in 1910 it went down to five rupees.? )

14 Alexander. K.,Andrew H., Essay in Economic Globalization, Transnational Policies and
Vulnerability,IOS Press, Netherlands, 1999, p.210. i

15 Luoga. E, A Source Book of Income Tax in Tanzania, Dar es Salaam University Press, 2000,"'
p-12. ;

16 Ibid.,

17 The Native Hut and Poll Tax Ordinance define hut as any hut, building or structure of a
description used by natives as dwelling. :

18 Hut Tax Regulations of 1901. 4

19 Dorothy. K.I,, Tax Reform in Uganda: A Case Study of the Reform of Direct Taxation
of Business Profits in the Formal and Informal Sector, Cambridge Scholars Publishing, :
United Kingdom, 2016, p.54. :

20 Pepper.H.W.T., Poll Taxes, Payroll Taxation and Social Security, Bulletin for Internationalr[;
Fiscal Documentation,1969,p.23. b
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In order to address the

problem of overcrowding, the colonial powers
introducgd the poll tax. This was a type of tax levied upon individuals rather
than on income or property (was imposed to men above the age of 18 years).
Poll tax and hut tax were all operating parallel, this implies that individuals

who were not paying the hut tax were required to pay the poll tax and vice
versa.

The British in 1948, created East African Commission as a statutory organ
to administer and provide inter-territorial services (for Kenya, Uganda and
Tanganyika).*'The Commission decided to enact a single law to the whole of
East Africa to govern tax matters leaving each territory to legislate separate
legislation to govern tax rates and allowances.

The Commission enacted the East African Income Tax (Management) Act,
No. 8 of 1952(it operated retrospectively from January 1t 1951). This Act
repealed all the Ordinances which were applicable in the colonies. The Act
was also amended several times i.e Act No. 2 of 1954, Act No. 14 of 1954,
and Act No. 11 of 1955.22

The East African Income Tax (Management) Act, No. 8 of 1952 was repealed
by the East African Income Tax (Management) Act of 1958. The Act of 1958
remained in force until 1971 when the East African Income Tax (Management)
Act of 1971 was enacted. After the collapse of East African Community each
country enacted its own tax laws. Tanzania in particular enacted the Income
Tax Act of 1973 which replaced the East African Income Tax (management)
Act of 1971.%

The Income Tax Act, Act No. 33 of 1973 remained in force until 2004 The
Income Tax Act, Cap 332 of 2004* repealed the Income Tax Act of 1973.
The tax reforms were the outcome of the recommendations by the Tax
Commission which was appointed by the government in 1989 to review the
central and local government tax system and its administration and make
recommendations to the government. The Commission report was submitted

21 The East African (High Commission) Order in Council of 1947.
22 Luoga, op.cit., p.13.

23 Ibid.,

24 Section 141,
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1.4.1 Raising Revenue for Public Expenditure

1.4 Objectives of Taxation ‘

to the government in December 1991.25 The commission among other thing
recommended that there was a need to widen the tax base; enhance revenue §
collections; and promote greater efficiency of production in the economy. ‘

In 2004, the Government enacted the Income Tax Act, Cap 332 of 2004. The ]
Act has been amended several times therefore it has to be read together with
its amendments which are provided under different finance Acts of different
financial years and also under different miscellaneous amendments.

Generally, the tax system in Tanzania is governed by different revenue laws
which are administered by Tanzania Revenue Authority. The first schedule |
of the Tanzania Revenue Authority Act, Cap 399 of 1995 as amended_ by the
Finance Acts of 2016 and 2017 provide the list of revenue laws which are
administered by TRA.TRA collects revenue accordingly to both tax and non- =
tax laws. a

o

The revenue laws which are administered by TRA have been amended several |
times by different Finance Acts and written miscellaneous amendments, -
therefore, it is important when making reference to any revenue law to cons_1der ‘
whether the same has been amended or not. Besides, there are regulations
which have been made under these revenue laws which also form part of tax =
laws. Agreements also concluded by Tanzania with other countries or agencies -
are recognized by the law and form part of tax law in Tanzania. ;

Taxation refers to the act of levying or charging taxes according to mandate
given by the law enforced in a particular country or state. This implies that -
taxation should be levied according to the law and not otherwise. The following
are the objectives of taxation:- 1

This is the primary objective of taxation. The government collects revenue |
for the purpose.of financing public expenditure?’ such as social services, |
building infrastructure and also for national defense. Effective collection of |
revenue is important in any state for the purpose of financing government *
expenditures otherwise if there is deficit in revenue collection the state will |

have to resort to other sources such as borrowing from financial institutions or |
from development partners. 1

25 C.K Patel(ed)., Fiscal Reforms in the Least Developed Countries, Edward Elgar Publishing
Limited, United Kingdom, 1997, p.169. 4
26 Ibid., 3
27 R.S.Avi-Yonah.,Corporations and the State: A Defense of the Corporate Tax, University
of Michigai,Public Law and Legal Theory, Research Paper No.40,2006.p.3.
Tax Law and Practice in Tanzania Baraka Sait
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1.4.2 Capital Mobilization for Investment Purpose

Capital formation or mobilization is important for economic development
in any country since the same is used to mobilize revenue/ capital from the
people by imposing different taxes so as to obtain capital for investment
purposes. The investment to be carried out by the government should
be productive and sustainable for the benefits of state and the citizens in
general. For example in Tanzania the government has invested tax money
in a number of investment opportunities e, g Air Tanzania.

1.4.3 Fair Resource Allocation/Distribution

Imposition or charging of taxes can be used as a means to redistribute
or reallocate resources in the country.®® The distribution can be done by
providing exemptions or concessions for industries established or activities
carried out in backward areas. This will help to increase economic activities
in those areas and ultimately regional economic disparity will be minimized
or reduced to a large extent. Redistribution can also be done by charging
high taxes upon people so as to reduce the gap between the poor and rich.

1.4.4 Economic Stabilization

Tax is an instrument which can be used to make sure that the economy
is stable and efficient.”” This can be done in various ways, for example
imposing high taxes on imported goods and services for the purpose of
protecting local industries against competition in the production and selling
the similar products in the market. This approach will assist to stabilize our
local industries and hence economic growth and sustainability.

1.4.5 Regulatory Objective/Correcting Negative Externalities

This measure aims to regulate or control private expenditures for the
purpose of correcting negative tendencies in the society.*® This form of
taxation is referred to as sumptuary taxation®’. The negative tendencies
include restrictions on consumption of alcohol or smoking of cigarette.
This control can be done by levying high excise duty on these products so
as to discourage the consumption or use of the same in the market.

28 J.E] Toye(ed)., Taxation and Economic Development: Twelve Critical Studies, Frank
CASS and Company Limited,USA,1978,p.3.

29 Lisa M., The Politics of Retirements Savings Taxation: A Trans-Tasman Comparison,
CCH Australia Limited, Australia, 2010, p.5.

30 M.Bowler Smith., The Taxing Road to Sustainable Growth: Resource Productivity and
Corporate Taxation,IBFD,Netherlands,2013,p.95.

31 Sumptuary refers to laws limiting private expenditure on food and personal items.
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1.5 Essential Characteristics/Features of Tax

The following are the essential characteristic of tax2:-

(a)

Itis an Enforced Contribution.

The payment of tax is not voluntary instead it is m'anc.latory. _The I.aw
provides for enforcement mechanisms by the tax authority in administering -
the tax laws. For example sections 82 to 92 of the Tax Administration Act, -

provide for offenses and penalties for failure to pay tax accordingly or failure
to comply with the tax laws.

(b) It is Normally Proportionate in Character.

(c)

(d)

Tax in most cases depends on the principle of ability to pay. This implies that -
the higher the income the higher the tax rate and vice versa. For example
taxation of income from employment depends on the principle of ability
to pay since the amount of tax to be paid by one employee is different
from another employee because of variation in tax rates on the basis of the
income of person. This is reflected under Section 32 of the Finance Act
2016 which amended paragraph 1(I) of the Income Tax Act, Cap 332 of
2004.

It 1s Generally Payable in Money Form.

Generally, payment of tax is in money form since it is the medium of
exchange acceptable through the world and different countries recognize it
as a legal tender as provided in their respective domestic laws. It is rare to
find taxes being paid in kind; however, if a person gives in kind services to
another person, the same can be quantified for the purpose of tax liability

basing on the market forces. |

It is Normally Required to be Paid in a Regular Period or Interval or in a
Certain Duration.

The time or interval or period for payment of tax depends on the type of
tax. The time of payment of tax is reflected under section 79 of the Income
Tax Act, and also section 20 of the same Act. Other revenue laws aIso |
provide time for payment of different type of taxes,

32 B.K.G.Gabay et al., Economics: Its Concepts and Principles (with Agrarian Reform
Taxation), Book Store, Philippine, 1% Ed. 2007, p.285-286.
Tax Law and Practice in Tanzania ‘ Baraka Saitel
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(e) Itis charged orlevied by a state having the taxing rights over the transactions

or residents or a non resident person. This is reflected under section 6 of
Income Tax, Cap 332 of 2004.

1.6 Principles or Canons of Taxation

Adams Smith® is believed to be the first writer who attempted to provide

principles or canons which govern any sound system of taxation. He discussed
four canons of a sound system of taxation; however additional prineiples were
later formulated by other economists:-

(a) Equality/Ability

This canon of taxation provides that persons should be taxed according to their
ability to pay taxes. Adam Smith stated that the subjects of every state ought
to contribute towards the support of the government as nearly as possible, in
proportional to their respective abilities that is proportionate to the revenue
which is enjoyed under the protection of the state. In tax context equality does
not mean equal amount of tax but what is required is equality in tax burden
basing on progressive tax principle.

(b) Certainty

This principle provides that the tax which each individual is bound to pay
ought to be certain and not ambiquous. This implies that the time of payment,
the manner of payment, the quantity to be paid ought to be clear and plain to
the contributors and every other person. The rationale behind this canon 1s the
protection of taxpayers from unnecessary harassment by the tax officials and
also to enable the state to calculate how much revenue it expects to get and
thereby it assisting in prevention of corrupt practices.

(c) Convenience

This canon state that every tax ought to be levied at the time or in a manner
which is most likely to be convenient for the contributor to pay it. The major
focus of this canon is on time of payment of tax, for example income tax
should be deducted monthly on installment basis from salaried taxpayers;
Agricultural tax should be collected soon after harvest. The time for payment
of tax in Tanzania is reflected under Section 79* of the Income Tax Act, 2004.

33 Adam Smith, The Wealth of the Nations 1776, Book V, Chapter II, Part I.
34 As amended by Section 119 of the TAA 2015.
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(d) Economy

This canon state that every tax ought to be contrived as both to take out an.d to
keep out of peoples pockets as little as possible over and abpve what it brings
to the public treasury of the state, This implies that collection cost sl:10u1d be
minimized and also tax should not hinder development of trade a:nd industry
in any manner. If tax hinders trade and development of industr;_/ it means tax
has violated the principle of economy. Taxes should be established in such
a manner as to minimize the real cost of collection, in terms of resources
required to collect taxes and comply with the tax laws on the part of the tax

payers.

(e) Other Canons

The modern economy and economic reforms which have taken placg in
different part of the world necessitate need to supplement Adam Smith’s
canons of taxation. The following are few principles which supplement Adam

Smith’s main principles of taxation:-

(i) Fiscal Adequacy/Productivity
This principle provides that the tax system should sufficiently yield the revenue
needed to meet the requirements of the nation. This implies that the law must
provide sufficient or adequate sources of income for the purpose of raising
revenue to finance government expenditure. The sources identified/ the base
must be enough to make sure that adequate revenues are collected.

If the sources are not adequate, the government therefore will resort to other

sources of revenue such as borrowing from different sources. Sections 7, 8,
9 of the Income Tax Act, Cap 332 provides for main sources of income in
Tanzania, which are income from employment, business and investment.

Generally, the tax system should not discourage production by introducing
multiplicity of taxes which at the end generate small revenue to the government
and hinders development of trade and industries.

(ii) Simplicity
The tax system should be simple and plain so as to be understood by common
tax payers for compliance purpose. This implies that the laws enacted should
be simple and clear to all the tax payers for compliance as well as administrative
purpose by the tax authority. If the tax system is complex this will causes
uncertainty to the tax payers and also may cause several disputes between tax

payers and the tax authority because of different interpretations of the words
or phrases used in the revenue laws,

10
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(i) Flexibility

The principle provides that the tax system should be easily adjustable to new
conditions or economic reforms so as to meet the expected tax objectives.
In an adjustable tax system a new tax can be imposed or an old tax can be

w1thdrawn‘ to match the changed situations or to take care of any economic
reform which has taken place,

(iv)  Diversity and Coordination

This principle provides that there should be a well coordinated, united and
consistent tax system with varieties of taxes touching all sections of the people

in the society. The authorities imposing these taxes should be well coordinated
so as to avoid contradictions in the process of collection of taxes.

1.7 Classification of Taxes

Tax can be classified in different ways:-
(a) Classification as to Subject Matter

This type of classification depends on the subject matter®® upon which tax

is levied or the items or property upon which tax is imposed. This implies
that the name of tax bears the name of the property or subject matter for
example property tax, poll tax etc.

(b) Classification as to who Bears the Burden of Tax
There are two categories under this classification:-

(i) Direct Tax

A direct tax is imposed directly on the tax payer and paid directly to the
government by the persons (juristic or natural) on whom it is imposed.*
The burden of direct tax cannot be shifted by the taxpayer to someone else.
Direct taxes are progressive in nature which implies that they are based on
the principle of ability to pay. This implies that higher rates of taxes are
paid by people having a higher ability and vice versa. Examples of direct

taxes include Income Tax, corporate tax, property tax, withholding tax on
dividends, interest, royalties, etc

35

36

Tax Law and Practice in Tanzania

S.Barkoczy et al., Australian Tax Casebook, CCH Australia Limited, Australia, 10™ Ed,2010,
p.403.

M.N.Hiregange et al., Student’s Handbook on Indirect Taxes, Notion Press 2015, Chennai,
2015,p.7.
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(ii) Indirect Tax

W

An indirect tax is one whose incidence is borne by consumers who ultimately i
consume the products or the services, while the immediate liability to pay i
the tax falls upon another person such as the manufacturer of goods or seller |
of goods or provider of services.’” The burden of indirect tax can be shifted |
by the taxpayer to another person. Indirect taxes are regressive in nature, |
which implies that all consumers, including the economically challenged
one bear the burden of indirect taxes equally. Examples of indirect taxes are |

excise duty, customs duties, Value Added Tax etc.

(c) Classification as to Determination of Account®

% Specific Tax-This tax is fixed or determined by the number or |
some standard of weight measurement that requires no assessment |

beyond a listing and classification of the object to be taxed e.g taxes |
on wines.

** Ad Valorem Tax-It is a tax of a fixed proportion of the value of
the property in respect of which the tax is assessed and requires
the intervention of assessors to estimate the value of such property |

before .the amount due from each taxpayer can be determined
Example includes real estate tax. '

(d) Classification as to Purpose®

o

+ General Tax-It refers to a tax levied on an individual for a general |
public purpose. Almost all taxes are examples of this classification.
L/

% Specific Tax-This is a type of tax imposed on an individual for a ;
particular or a specific purpose e.g regulatory purpose to discourage |

certain behaviors in the society and also to protect local industry |
against imported goods from overseas, |

(e) Classification as to Scope®

* National tax-This tax is imposed by the state itself and is effective

within the entire jurisdiction thereof. Example includes the national
revenue taxes.

| 37 Ibid., p.7-8.
: 38 Gabay,op.cit., p.288.

40 Ibid.,
e | -
i Tax Law and Practice in Tanzania Baraka Sa:t.q_.
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o Loc&}l Tax-This tax is imposed by a political subdivision of the state
and 1s effective only within the territorial boundaries thereof.

1.8 Principles/ Theories of Tax Distribution

There are number of theories/ principles which have been put forward for the
purpose of guidance as how on just or equitable taxation can be achieved.
These theories/principles are used to determine or select the rates and bases
upon which taxation should be levied or charged.

1.8.1 Ability to Pay Principle/Theory

This is a progressive taxation principle which provides that tax should be
levied/charged basing on ability of a person or income of the person to pay
tax.*! This implies that taxation should be levied /charged depending on the
income of the person not otherwise. The amount of tax payable should be
proportional to the income of the person. The ability to pay principle has been
justified on the grounds of fairness and diminishing marginal utility of income
(as income grows the marginal utility derived from additional unit of money
decreases and as income decreases the marginal utility of income increases)
and faculty (economic surplus).?? This requires that in order to make the tax
burden equal on rich and poor, the rich should be taxed more and the poor
less.*

The measurement of ability of the person to pay tax is based in two main
approaches*:-

(1) Objective Approach/Faculty Theory

This approach consider various factors to determine a person ability to pay tax
like income, property, consumption etc. The greater the capacity implies the
greater ability of the taxpayer to pay taxes. According to objective approach
the following factors affect the ability of the taxpayers:-

(a) Income

The greater the income a person earns, the greater ability, to pay taxes. The
focus is on the net income and not gross income of an individual.

41 John.S.M., Rae ].B.G., Advanced Placement Economics: Teacher Resource Manual,(3“Ed),
National Council on Economic Education,America,2003,p.320.

42 Ibid,
43 S.N.Chand., Public Finance, V.1, Atlantic Publishers, and Distributors(P) Ltd, New Delhi,2008,
p.80.

44 Ibid, p.8l.

Tax Law and Practice in Tanzania Baraka Saiteu
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In considering the income of the person there should be regards also to 1
the source of income, the nature of income, exemptions and deductions
provided by the law etc. ]

(b) Price Level J
The higher the prices, the lower is the income on which the taxes can be
paid and vice versa. Therefore, the prices also affect the ability of the person |
to pay taxes provided by different revenue laws. ‘

(c) Consumption Expenditure

The person’s spending power rather than income is the true index of his |
taxable capacity. Higher consumption means ‘people are rich to afford a |
higher tax burden whereas low consumption standard implies that people. |
are poor. Consumption expenditure differ from one family to another basing |
on their status and also size, therefore to tax one alternative of disposal of
income and exempt others, would be unjust and also accentuate inequalities |
as this would encourage people to divert their income from consumption |

to savings and building up of properties through savings would breed |
inequality.* |

(d) Ownership of Property
Early economist believed that property acquired and accumulated was an
index of ability to pay tax. In reality, instead of being an index of ability, it |
is a supplementary index of ability due to the following reasons:- :

(1) Though property is an important source of income, on the other hand
the fact is all properties do not produce income.

(i)  The Income from property does not always flow continuously.

(i)  Income from properties varies with the changes in place etc.

(iv) . Since the property is taxed according to its capital value, and if the
property does not yield any income, it would be unjust to tax the property.

|
Property must be considered while imposing taxes because of the following 3

I€asons:-

(i) The persoh who owns property has greater ability to pay tax since the
possession of property increases his ability.

i Tax Law and Practice in Tanzania Baraka Saite‘

J.R.Gupta., Public Economics in India: Theory and Practice, Atlantic Publishers and
Distributors Ltd, New Delhi, 2007, p.204. :
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(i)  Income received from property enables a high degree of tax paying

ability than income received from personal services like wages and
salaries.

(i)  Income from inherited property increases high potentiality of ability to
pay tax.

(2) Subjective Approach

This is another approach which is used to determine ability of the person
to pay tax. The ability to pay tax is measured in terms of sacrifice of utility
made by the taxpayers.®® In this approach each tax involves a certain sacrifice
on the part of the tax payer. Each tax payer should be expected to make
equal sacrifice for the common benefits.*’ The approach rest on three general
premises that the utility of a unit of money to an individual diminishes as his
stock of money increases; the utilities can be compared interpersonally and
thus can be summed up, subtracted; and that everyone has the same utility of
the money schedule.® The marginal utility of money does diminish, but it is
impossible to compare one person’s utilities with another, let alone believe that
everyone’s valuations are identical. Utilities are not quantities, but subjective

order of preference.*’ Any principle for distributing the tax burden that rests
on such assumptions must therefore be declared fallacious.

1.8.2 Benefit Principle/Theory

This theory states that individuals/citizens should be taxed in proportion
to the benefits they receive from the government.® This implies that the
more benefit a person derives from the government, the more tax he should

pay and vice versa. There are critics regarding the application of benefit
principle and these are as follows:-

(1) The principleis against the basic principle that tax is compulsory
contribution to the government to meet its expenditure, no
reciprocal benefits required. :

(i)  The expenditure incurred by the state is for the general benefit

of its citizens, It is difficult to estimate the benefit enjoyed by a
particular individual every year.

46 S.K Singh., Public Finance in Theory and Practice, (9"ed), Scand and Company PVT Ltd,

New Delhi, 2015, p.125-126.
47 Ibid.

48 M.N.Rothbard., Power and Market: Government and the Economy (4" ed.), Ludwig Von
Mises Institute, Spain, 2006, p.185-186.
49 Ibid., p.185-186.

50 H: Peyton Young,, Equity: In theory and Practice, Princeton University Press, United
Kingdom, 1994, p.102.
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1.8.3 Sacrifice Theory/Principle

(i)  If we apply this principle in practice the poor will have to pay:
the heaviest taxes because they benefit more from the serviceg

of the state, This proposition is unjust and unacceptable. A

(iv)  Most of the services provided by the state arc indivisible and

beneficiaries are unidentified e.g national defence, not possible:
to divide this benefit. ]

=" |

This theory rests on the assumption that payment of taxes involves a certain|

burden or sacrifice on the part of the tax payers and as such justice in taxation,
demands that taxes should be so imposed that equality of sacrifice among
tax payers is brought about.” This approach further assumes that taxes
impose sacrifice, the marginal utility of income is cardinaH.y measurable, gll |
persons have the same relationship between their units of income and units.
of marginal utility whatever be their levels of income i.€ everybocily rich or |
poor has the same capacity to derive utility out of all the levels of income.”

The critics in respect of this theory are as follows*:-

(i) The sacrifice undergone by a taxpayer is a psychological |
phenomenon as it concerns the state of minds and it is not possible:
to measure a person’s state of mind or compare it with another
person’s state of mind. Hence interpersonal comparisons of utility |
or sacrifice cannot be made and as such it is very difficult to equalize

the sacrifice of all the tax payers.

(ii) The sacrifice that a taxpayer undergoes depends not only on the:
amount of tax paid but also on the source and character of mncome |
ecarned. For example earned income will have greater utility to an |
individual than income not earned. 1

i

(i) It is not possible to measure exactly the decline in the marginal’
utility of money as income increases and the progression involved
in the rate of taxation is all arbitrary and hence it fails to secure
equal sacrifice for all.

(iv)  The assumption that the income utility function of every individual
has exactly the same characteristics is untenable because all people
do not posses equal capacities for the payment of incomes. ]

51 J.R.Gupta., Public Economics in India: Theory and Practice, Atlantic Publishers and
Distributors Ltd, New Delhi, 2007, p.197.

52 Ibid.,

53 Ibid., p.202.
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1.9 Tax Structure

The tax structures of an economy in most cases depend on its base and the tax
rates and how the tax rate varies. Different countries have employed various
mechanisms in their tax structures so as to achieve the goal of imposing tax
according to ability to pay principle. The mechanisms are as follows:-

1.9.1 Proportional Taxation

This is a type of structure whose percentage of tax remains the same
regardless of the size of income. Every taxpayer has to pay a fixed proportion
of his income as tax.’* Examples of proportional taxation are excise duties,
customs duties, value added tax etc. Consider a case which involves income
tax. Suppose the income tax rate is fixed as 10 percent, and then all persons
shall have to pay the income tax rate at this rate as there is no change in the
rate of tax with the increase or decrease in income.* It is easy to administer
proportional tax. The criticism regarding the application of proportional
taxation is that the burden of tax goes to the low income earners.

1.9.2 Progressive Taxation

This is a system of tax whereby the rate of taxation increases as the
tax payers income increases. This implies that the rate of tax goes on
increasing with every increase in income. A good example is imposition of
tax on income from employment which depends on progressive taxation
system. Progressive taxation is justified because it embodies the ability
to pay principle, social justice, promotion of stability growth and also it
is economical.’ The criticism about this system is that it encourages tax
evasion; it is arbitrary and also it affects savings and investment.

1.9.3 Regressive Taxation
This is a system of taxation whereby the lower income is taxed at a higher
rate whereas the higher income is taxed at a lower rate. The system collect
more from the poor people compared to rich people. A good example of
regressive taxes is sale tax and value added tax.

1.10 Tax Bases

Tt refers to what is taxed by the state for the purpose of generating revenue to
finance government expenditure. The choice of the tax base for the purpose
~of imposing tax is the most contentious issue in the tax system. The following

are the contending tax bases:-

54 M.M.].Kennedy., Public Finance, Asoke K.Ghosh,PHI Private Limited,New Delhi, 2012,p 71.

55 Ibid.,
56 Ibid.,
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1.10.1 Wealth Tax Base

This base provides that tax should be imposed on the wealth possessed by -
individual after deducting the liabilities.”” This implies that tax is imposed on ]
the net wealth of a person after assessment. The assessment is based on the i
market value of the assets that a person owns forexample cash, bapk deposits,
shares, housing, trust and so forth. The assets can be current assets i.¢ are those -
assets which can be used within twelve months, otherwise if the asset can be -
used beyond twelve months is known as non-current assets. Some countries -
tried to use this base but later on it was abolished. Those countries include

Austria, Denmark, Sweden, Spain, Finland, Iceland and Luxemburg etc.

growth i.e affecting the level of investment and allocation of saving.*®

1.10.2 Expenditure Tax Base

An expenditure tax base is a broad based consumption tax that uses annual |
consumption as the starting points for tax calculations of a person.* An |
expenditure tax base doesn’t attempt to measure consumption transg.cuqn
by transaction because that would be impractical, rather consumption is |

1.10.3 Income Tax Base

measured as the difference between income and savings over a year. The
base is total annual consumption. This base uses different devices such as

exemptions, deductions, and graduated marginal tax rates to adjust for ability |

AN

The criticism about this base is that it is difficult to ascertain the value of
certain assets for the purpose of taxation and also this base affect economic |

to pay or to create incentives.®’ The critics about consumption taxes state that |

they are difficult to be tailored to ability to pay since most consumption taxes

are transaction based and it is nearly impossible to make such taxes explicitly ]

progressive because the same rates generally apply to all the purchases regardless
of the purchaser’s economic capacity. It should be noted that expenditure tax
rates cannot be directly compared to income tax rates because income tax
rates are tax inclusive rates that apply to both tax and the residual after the tax

while consumption tax rates are tax exclusive rates that apply only after tax
residual.®

There is no one common definition of income since the definition of the term
varies from one tax jurisdiction to another but also has different meaning in
different fields. Economists have their way of defining income likewise the
accountants and also tax legal practitioners. ‘

57 B.B.Lal,, Direct Taxes: Income Tax, Wealth Tax and Tax Planning(29"ed.),Kindersley(India) -
Pvt Ltd,New Delhi,2008, p.40.

58 OECD, Taxation and Household Saving, Head of Publication Service, OECD, France,p.55.

59 Joseph J.C et al.,(ed), The Encyclopedia of Taxation and Tax Policy,(2™ ed), The Urban_
Institute Press,Washington,2005, p.127. :

60 Ibid.,

61 Ibid.,
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Some definitions include a definition given by Hicks (1939) that income is the
maximum value which a man can consume during the period and st expect
to be as well off at the end of the period as he was at the beginning.% The term
to be well off(equity) as at the beginning refers to capital maintenance which
calls for inﬂqtion adjustment of the earlier figure. Economists define income
also as any increase in economic prosperity or any net addition to wealth
received by a taxpayer® Economists generally define income for economic
purposes as a taxpayer’s personal consumption during the year plus increase
in wealth during the year.*The income can be classified into cash income and

income in kind, exempt income and income exempt, earned income and an
unearned income and total income,$

In Tanzania, Section 3 of Income Tax Act, Cap 332 defines income basing on
the sources of income i.e income from business, income from employment
and income from investment. Irrespective of the definitions given in different
fields it has to be noted that not every income is taxable, This implies that a

person may earn income but if it is not recognized or included in a relevant
revenue law the same will not be taxable.

For the purposes of tax liability income refers to inclusions or payments or
amounts earned or obtained or realized by a person from a particular source

of income minus allowable deductions and exemptions. In this aspect what
remains is a taxable income,

Generally, Income base is the base which provides that tax should be levied
or charged basing on the income or ability of the person to pay tax. This is a

widely accepted base as being just and fair in determining the tax liability of
a person. :

62 Mahangila and Nchimbi, op.cit., p.14,

63 World Bank, C.W.Gary, Issues in Income Tax Reform in Developing Countries, Policy,
Planning, and Research Working Papers, 1989, p.9.

64 D.8.Goldberg,, The Death of The Income Tax:A Progressive Consumption Tax and the
Path to Fiscal Reform, Oxford University Press,New York, 2013, p.11.

65 Mahangila and Nchimbi, op.cit.,p.14-15.
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2.1 Introduction

CHAPTER TWO

INTERPRETATION OF TAX STATUTES i

“Statutory construction is not a mechanical task, where a court’s jurisdiction is invoked:
! e e : 166 -
it requires judicial analysis and assessment of many factors

Interpretation refers to assigning meaning or interpreting a parti'cular word or
phrase or section of the law according to the context required in the process:
of dispensation of justice.’ It is an art of finding out the true sense of any

form of words, that is, the sense the author intent to convey and enables others |
to derive from the same idea the author wants to convey.®® The distinction ;
between interpretation and construction are more of academic than practical |
since it is hard to disentangle the two in common usage. The two words are |
usually understood as having the same significance and the two expressions
are used in the books and other literatures as synonymous.% |
It 1s the primary duty of the court to interpret the statutes enacted by the
parliament.”” The interpretation is normally made by the court when
adjudicating different matters in the process of dispensation of justice. |
Interpretation of statutes can be made also by the court when it is moved by !

any person to interpret a particular provisions of the law or where the matter is
referred to by subordinate courts for directives or interpretation of the superior |
court. ‘

e mad aa

For the purpose of tax matters the institutions which are mandated to Interpret
tax laws are the Commissioner General, The Tax Revenue Appeals Board
(TRAB)™, The Tax Revenue Appeals Tribunal (TRAT)” and the Court of
Appeal of Tanzania. However, for criminal cases involving tax matters like tax
evasion and other tax offenses, normal courts may also interpret tax statutes :
when adjudicating different matters in the process of dispensation of justice.

66
67

68

69
70
71
72
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Attorney General(WA) v.Marquet(2003),202 ALR 233(Kirby J).
S.Corcoran and S.Bottomley(ed)., Interpretation of Statutes,
2005,p.8.

B.B. Lal,, Direct Taxes:Income Tax,Wealth Tax and Tax Planning(29th ed.),Kindersley(India
Pvt Ltd,New Delhi,2008, p.3.1. 3

..
Ibid., ﬁ
Grasim v. ACIT 245 ITR 677,

Established under section 4 of the Tax Revenue Appeals Act, Cap 408.
Established under section 8 of the Tax Revenue Appeals Act, Cap 408.

The Federation Press, Sydney,
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Before analyzing different rules or principles or approaches governing
interpretation of tax statutes it is important to know the sources of tax law
s0 as to understand what is to be interpreted by the court or the tax authority.

2.2 Sources of Tax Law

The word sources refer to where to find tax laws governing different tax matters
in Tanzania. The following are the sources of tax law in Tanzania:-

2.2.1 The Constitution

The Constitution of the United Republic of Tanzania’® under Article 138(1)
prohibits taxation except in accordance with laws dully enacted by the
legislative authority. It provides that no tax of any kind shall be imposed save
in accordance with a law enacted by the Parliament or pursuant to a procedure
lawfully prescribed and having the force of law or by virtue of a law enacted by
the Parliament. All the revenue laws derive validity and enforceability from the
Constitution for the purpose of collection of revenue by the tax authority. The
financial laws enacted must be pursuant to the lawfully prescribed procedure

set under Article 99 of the Constitution governing enactment of financial
matters legislation.

2.2.2 Statutes

The statutes governing tax matters in Tanzania are provided under the first
schedule to the Tanzania Revenue Authority Act™ as amended by Section
51 of the Finance Act, Act No. 2 of 2016 and Section 46A of the Finance
Act.”” The amendment of 2016 designated all the statutes found under the first
schedule to the TRA Act as Part A and adds Part B immediately after part A.
This implies that the first schedule now to the TRA Act is divided into Part A
and Part B. Part A comprises of tax laws whereas Part B comprises of non-tax
laws.” The laws found under Part A includes The Income Tax Act Cap 332,
The Value Added Tax Act Cap 148, The East African Customs Management
Act, (No.1 of 2005), The Excise (Management and Tariff) Act Cap 147, The
Stamp Duty Act Cap 189, The Road and Fuel Tolls Act Cap 220,The Airport
Services Charges Act Cap 365, The Motor Vehicle (Tax on Registration and
Transfer) Act Cap 124, The Ports Service Charges Act Cap 264,

73 Cap2R.E 2002,

74 Cap 399 of 1995.

75 Act No.4 of 2017.

76 Section 47 of the Finance Act 2016.

Tax Law and Practice in Tanzania Baraka Saiteu
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2.2.3 Case Law

The Cashewnut Board of Tanzania Act Cap 203, Vocational Education anq
Training Act Cap 82, The Foreign Vehicles Transit Charges Act Cap 84, The
Gaming Act Cap 41,The Tax Administration Act Cap 438, The Roqd.Trafﬁc
Act Cap 168, and any other law authorizing the authority to administer or
collect revenue.”” Part B of the First schedule to the TRA Act as amended s
by the Finance Act 2016 and Finance Act 2017 comprises also other revenye 1
laws.™

All these revenue laws are administered by TRA either directly or indirectly |
through different authorities or agencies mandated to collect revenue on behalf '
of TRA. The laws identified have been amended several times, therefore,
it is important when reading a particular law to make reference to different ]
Finance Acts of respective financial years to find out whether such a law hag
been amended or not. Besides, there are regulations which have been made
under these laws which need to be read as part of the principal Act.

This is another source of tax law. There are different cases decided by the Tax |

Revenue Appeals Board, The Tax Revenue Appeals Tribunal and the Court |
of Appeal of Tanzania. f

77
78

Tax Law and Practice in Tanzania Baraka -sa ;

Section 105 of the Tax Administration Act amended the first schedule of TRA Act.
The Local Government Finance Act Cap 290, The Qil and Gas Revenue Management Act Cap
328, The Rural Energy Act Cap 321, The Treasury Registrar (Powers and Functions) Act Cap
370, The Urban Authorities (Rating) Act Cap 289, The Petroleum Act Cap 392, The Immigration
Act Cap 54, The Citizenship Act Cap 375, The Police Force and Auxiliary Services Act Cap
322, The Motor Vehicle Driving School Act Cap 163, The Firearms and Ammunition Control *
Act Cap 223, The Tanzania Passports and Travel Documents Act Cap 42, The Registration of
Documents Act Cap 117, The Land Registration Act Cap 334, The Chattels Transfer Act Cap.
210, The Units Titles Act Cap 416, The Land Act Cap 113, The Land Survey Act Cap 324, The
Mining Act Cap 123, The Explosives Act Cap 45, The Electronic and Postal Communications
Act Cap 302, The Tourism Act Cap 65, The Deep Sea Fishing Authority Act Cap 388, The Tourist:'
Agents(Licensing) Act Cap 65,The Transport Licensing Act Cap 317, The Forest Act Cap 389,The.
Beekeeping Act Cap 224, The Antiquities Act Cap 333, The Civil Aviation Authority Act Cap:
80, The Aerodromes Control and (Licensing) Act Cap 92, The Road Traffic Act Cap 168, The
Airport Services Charges Act Cap 365, The Executive Agencies Act Cap 245, The Ferries Act|
Cap 173, The Land Disputes Courts Act Cap 216, The Surface and Marine Transport Regulatorys
Authority Act Cap 413, The Energy and Water Utilities Regulatory Authority Act Cap 414, The
Tanzania Communications Regulatory Authority Act Cap 172, The Tanzania National Parks Act
Cap 282, The Fire and Rescue Forces Act Cap 427, The Fair Competition Act Cap 285, ‘,
Business Activities Registration Act, No.1 of 2007, The Business Names(Registration) Act 'f
213, The Standards Act-Cap 130, The Food, Drugs and Cosmetics Act Cap 219, Insurance AC,_
Cap 394, The Ports Act Cap 166.
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The selected cases from these institutions are normally reported in the special
tax law report called Tanzania Tax Law Reports (TTLR) divided into different
volumes.” There are both reported cases and also non-reported cases from
these institutions which can be used as precedents in deciding future cases.

2.2.4 Practice Notes

Section 9(1) of the Tax Administration Act®® provides that the Commissioner
General may issue practice notes with a view to ensure consistency in the
administration of tax laws and to provide guidance to persons affected
by tax law. In practice, the practice notes provide interpretation of certain
sections or part of any revenue law for the purpose of ensuring consistence
in collection of revenue from the taxpayers but also to assist tax officers in
collection of revenue. The practice notes should be consistent with the Parent
Act; otherwise the practice note shall be revoked by the Parent Act in respect
of such inconsistence.®! The Commissioner General is mandated by the law to
revoke 1n part or whole the practice note at any time.®

Practice note should be differentiated from private ruling® by the Commissioner
General. Private ruling refers to the commissioner’s position upon application
in writing by a person over a particular arrangement or transactions entered or
proposed to be entered by that person as to whether such arrangement will be
subject to tax or not.® The commissioner will have to rule out after obtaining
true full disclosure of the arrangement from the applicant or the class of
persons who have applied for the private ruling. The private ruling shall not
have a binding effect on the Commissioner General with respect to any person
other than the applicant or persons in the specified class.®

2.2.5 Tax Agreements

Tanzania has entered into various tax agreements with different countries
like Canada, Denmark, Finland, India, Italy, Norway, South Africa, Sweden,
Switzerland, Zambia, Burundi, Rwanda, Burundi, Kenya, and Uganda. These
agreements are recognized by the law and form part of the tax laws.

79 At present there is TTLR 2002 Volume 1 & 2; TTLR 2003 Volume 1 & 2; TTLR 2004 Volume
1& 2; TTLR 2005 Volume 1-3; TTLR 2006 Volume 1& 2 ; TTLR 2007 Volume 1-3; TTLR 2008

Volume 1-4.
30 Cap 438 of 2015.
81 Section 10(2) of the TAA 2015.
82 Section 10(1) of the TAA 2015.
83 Rule 22-28 of The Tax Administration (General) Regulations 2016.

84 Section 11(1) of the TAA 2015.
85 Section 11(4) to section 14 of the TAA 2015.
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2.3

@

(i)

(i1

(iv)

2.4

2.4.

Section 3 of the Tax Administration Act, defines tax law to include any
international agreements concluded under Section 7 of the TAA 2015
Further, Section 143 of the Income tax Act recognizes tax agreements entered

by Tanzania with other countries. Normally these agreements are registered
in a tax agreements register available in the relevant ministry. Section 7 of
the Value added Tax Act? also recognizes treaties entered by Tanzania with
other countries and also international agencies listed under the Diplomatic
and Consular Immunities and Privileges Act.

Reasons for Interpretation of Tax Statutes

et i e s i

The following are the reasons as to why there is a need to interpret tax statutes:-

There are phrases/words used in the tax statutes which do not have ordinary

meaning, therefore, there is a need to interpret them depending on their
context or use.

To ascertain the intention of the legislature. The intention of the legislature |
is normally ascertained by looking at the language which has been used in

a statute.

To conform with economic reforms such as E-commerce and technological
development taking place in different parts of the world.

To ascertain the meaning of some of the phrases or words used in the tax
statute which are ambiguous in their context.

Rules and Aids Governing Interpretation of Statutes
There are general rules or guides governing interpretation of statutes. These

rules apply also to tax statutes however there are additional rules which apply

specifically to tax statutes. In the process of interpretation of statutes there is
a need to consider the following:-

1 Intrinsic/Internal Aids

Internal aids refer to those aids which are found within the statutes and

their interpretative roles. This implies that before resorting to other aids of

interpretation there is a need to consider internal aids first and if they are of -

no assistance then that necessitates a need to consider other aids of statutory
interpretation. |

86

87

Tax Law and Practice in Tanzania

Section 7(2) define international agreements to mean a treaty or other agreement which the 3
United Republic signed with foreign government for the purpose of providing reciprocal
assistance for the administration or enforcement of tax laws. Section 7(1) of the TAA provides &

that the provisions of the agreement shall prevail over tax laws where there is inconsistence.
Cap 148 0f 2014.
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A statute can sometimes be the best instrument to employ in interpreting itself
through the use of internal aids. The internal aids include:- :

(a) Short Title

Traditionally, short titles have little relevance to the meaning of the statutes for
brevity rather than precision. In other jurisdictions a short title can be used to
resolve ambiguities in statutory provisions while others consider short title as
unhelpful since its object is identification and not description.?

(b) Long Title
Long title 1s part of the legislation and is included in the debate by the
parliament and it provides the general scope of the statute, It is used to resolve
ambiguity in the text of the statute.®

In the Case of Bello and Ors v.Oyo State® White J.S.C Said.-

“The Long title of a statute is now accepted as an important part of it and may be
relied upon as explaining its general scope and aids in its interpretation....where the
meaning of the words used in the section are clear and unambiguous that meaning
governs, resort 1s only had to the long title to resolve ambiguity”.

The long title usually delimits the purpose of the statute and may be relied
upon as explaining its general scope, however, it can never be allowed to affect
or restrain the plain meaning of the statute.

(c) Preamble

This is an amendable, descriptive component of a statute and it is generally
placed after the long title and before the enacting words and the substantive
section.”’ It is a useful guide to the intention of the parliament in that it
may detail the mischief to which the statute is directed, explain the reason,
object and scope of the Act and details facts which are relevant to the
statute. The preamble has contextual role and constructive role in statutory
interpretation. The contextual role is where the preamble assists in confirming
the ordinary meaning of the enactments and assist with determining if there
is any ambiguity in the statute. The constructive role is where the preamble is
effectual in clarifying or modifying the meaning of ambiguous amendments.
There is a substantial consensus on the function of a preamble in relation to
the constructive role; the contextual role of preamble has had a more contested

history.??
88 L.Madhuku., An Introduction to Zimbabwean Law, Weaver Press, Harare, 2010,p.173
89 H.O.Jjaiye., Judicail Approach to the Interpretation of the Constitutions in Nigeria, Australia,

Canada and India, Malthouse Press Limited, 2017, Nigeria, p. 65.
90 (1986) 5 NWLR 828 at 871.
91 Jjaiye,op.cit., p. 66.
92 Ibid., p .67.
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5
-

! :
The preamble does not constitute an operative part of thebs'tatltiutebf’g%inég}es:
are relevant to interpretation of statutes where there is ambiguity fY.’

in ascertaining the intention of the statute. :

The legal effect of a preamble have been set out by Tindall C.J in Sussex

Peerage Claim as follows:-

i i it has always been held a |
“If doubt arises from the terms employed by the legislature 1t ; da
safe means of collecting the intention to call in aid the ground and cause in m]%kmg
the statute and to have recourse to preamble which according to Chief Justice Dyser |
in Stowe v. Lord Zouch is to open the minds of makers of the Act and the mischief |

which they intended to redress”®

|
4
|
|

(d) Interpretation Section _‘
This part normally defines key terms used in the legislation according to the |
context required.” These words used are interpreted or defined to meet the
purpose and the goal in which the statute is enacted for e?cample a statute may |
define a word animal to mean cat or dog. The definition given here 1s restrictive|
interpretation since the meaning of the word animal is wide but restricted |
only to dog and cat and also to avoid the repetition of the words cat and
dog.” Section 3 of the Income Tax Act, Cap 332 define various terms as per:
the context required. The rationale behind is to restrict the meaning of those |
words or phrases used in realization of the mischief behind the enactment of |
the Income Tax Act and also the intention of the parliament.

(e) Marginal Notes }

This refers to a brief abstract of the matter to which the section provides. The:
marginal notes are not part of the statute, not being considered or deliberated:
by the legislature.®® It is nothing more than an abstract of the clause intended:
to draw attention and inserted merely to facilitate reference to the statute and
promote the convenience of the reader in examining it. Marginal notes never
control the construction of the statute.
In the case of Chandler V DPP” Lord Reid had this to say:- _
“Side notes cannot be used as an aid to construction. They are mere catchwords and [
have never heard of its being supposed in recent times that amendment to alter a side
note could be proposed in either house of parliament. Side notes in the original Bill

are inserted by the draftsman. So side notes cannot be enacted in the same way as the
long title or any part of the body of the Act.” :

93

94

95
96

97
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Sce also Income Tax Commissioner v Persel (1981) AC 531 at p542, Commissioner General of :
Lands v.Oniru (1961) 2 NLR 72. t
A.Burrows., English Private Law, Oxford University Press,(?}rd Ed. ), United Kingdom, 2013,
p.12. |
V.C.R.A.Crabbe, Understanding Statutes, Cavendish Publishing Limited, London,1994, p.67-
H.C.Black., Handbook on the Construction and Interpretation of the Law, The Law book
Exchange Limited, New Jersey, 2008. p.184. !
[1962)UKHL 2.
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Section 26(2) of the Interpretation of laws Act® provides that marginal notes
or footnote to a written law notwithstanding a heading to a section, regulation,
rule, by-law or clause of a written law shall not be part of written law, The
implication of this section is that marginal notes are not part of the statutes in
Tanzania.

(f) Schedules

The Acts of parliament often contain one or more schedules. They are always
placed at the end of the statute and are usually used for prescribing forms,
furnishing illustrations, listing repeals effected in the Act, and setting out
transitional provisions.” Schedules cannot be regarded as altering the ordinary
meaning of words used in the Act but that they may be considered in cases of
ambiguity '® or uncertainty about one of the sections in the Act itself.'"!

2.4.2 Extrinsic Aids

This refers to materials or aids which are found outside the statute.'” The
court normally makes reference to these aids in the process of interpretation
of statutes where relevant and necessary. These aids are not binding to the
court however are only persuasive in the process of interpretation of relevant
sections of the law.

(a) Historical Background of the Statute

It is permissible to invoke the historical setting of a statute as an aid to the
interpretation of ambiguous or unclear provisions. The circumstances that
may be taken into consideration are those that the courts may take judicial
notice of rather than where evidence of historical circumstances is required to
be led.!®® The circumstances must be such that the court can say that they are
matters of general knowledge.

For the purpose of interpretation of revenue laws, each statute is having the
historical background for its enactment, therefore, when the court or the tax
authority is interpreting such a particular statute regard should be given to the
circumstances that led to such enactment so as to achieve the objective or goal
of the a particular statute.

98 Cap 1.
99 R.Ward and A.Akhtar., Walker and Walkers English Legal System(1 1Lh Ed), Oxford University
Press, New York,2011, p.61.

100 Ibid.,

101 J.Hill,, A Practical Guide to Mooting, Palgrave Macmillan, New York, 2009, p.53.

102 A. Govindjee et al., Fresh Perspective: Commercial Law 2, Lynn Koch, South Africa,2007,p.6.
103 L.Madhuku., An Introduction to Zimbabwean Law, Weaver Press, Harare, 2010,p.174.
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(b) Dictionaries and Law Books

o

i
Dictionaries and law books can be of guidance in interpretation of Statuteg
especially where there is no judicial guidance or authority over the Matte,
in question. The Dictionaries can be consulted to find out the meaning of i
particular word or phrase used in the statute. The court also can make refEIEHCe
to credible text books where relevant in interpreting a particular provision of

the law in question.

In the case of Commissioner of Income Tax v. Binoy Kumar Sahas Roy,' the
Supreme court stated that it is for the court to interpret the statute as best 5
it may. In so doing the courts may have no doubt in assisting therpselves in the
discharge of their duty by any literary help they can find, including of courge
the consultation of standard authors and reference to well knqwn‘ authoritatiye
dictionaries, though dictionaries are not to be taken as authoritative exponentg
of the meaning of the words in Acts of Parliament, but it is a well knowy
rule of courts of law that words should be taken in their ordinary sense or in

common parlance.

In another case of Bolani Ores Ltd v.State of Orissa,'® the Supreme Court
observed that the shade of meaning of a word, its different connotations
and collocations which one finds in a dictionary does not relieve one of
the responsibilities of having to make ultimate choice of selecting the right
meaning. One chooses that meaning which is most apt in the context, color,
and diction in which the word is used.

(c) Statute in Pari Materia

This refers to Acts relating to the same subject matter, the same person or
thing or the same class of persons or things or that relates to the same scheme
of law.!® The principle of interpretation is that an Act must be read as whole
permitting the grouping of statutes relating to the same subject matter and their
comparison as aid of construction. The courts are of the view that statutes in
pari materia though made separately at different times, even expired and not
referring to each other, they should be taken and construed together as one
system and as explanatory to each other,'”” however, it must be kept in minds
that each statutory provision has to be construed on its own language unless
the provision is ambiguous and needs explanation from the general scheme of

legislation like statutes in pari materia.'*®

104
105
106
107
108
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AIR 1957 SC 44,

AIR 1975 SC 17.

A.G v.HRH Prince Ernest Augustus of Hanover,(1957) 1 ALL ER 49(HL).
J.K Steel Ltd v.Union of India.AIR 1970 SC 1173.

State of Punjab v.Okara Grain Buyers Syndicate Ltd, AIR 1964,SC 669.
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This aid of interpretation can be modified to suit the conte
by the court since .the presumption is that the parliament
has in contemplation the existing statutes on the same g
current law is made with reference to existing statutes,

Xt of interpretation
While €nacting a Jaw
ubject matter and the

As for interpretation in reference to statutes in
be given also to foreign lgglslatlon. In the ca
Company Ltd v. Planters Airways Pyt Ltd,"? the
that where there 1s no decision of Indian High
interpretation of foreign court on provisions
provision will be relevant.

part materia, consideration can
s€ of Sterling Genergl Insurance
Supreme Court of India held
Cqurts or Supreme Court then
pari materia with our Statutory

(d) Tax Treaties

The majority of these treaties are based in large part on the United Nations
Model Double Taxation Convention between Developed and Developin
Countries,'® and the Organization for Economic Co-operation panc%
Development Model Tax Convention on Income and on Capital.'"! These
treaties provide a brief introduction to the basic aspects of tax treaties and also
other issues such as the types of treaties dealing with tax matters, as well as
the legal nature, purposes and interpretation of treaties, rather than on their
substantive provisions. These model laws are relevant in interpretation of tax
statutes since the court or the tax authority can make reference to them when
there is ambiguity in particular provisions of the tax statutes which need to be
nterpreted for the purpose of resolving the matter in question. In Tanzania
tax agreements are part of the tax law and incase of conflict between an article
in the agreement and the section in the domestic law, the article prevails or
takes precedent over the provisions of the statutes.!'?

(e) Hansard and Finance Minister’s Speech

Hansard'"® can be used as one of the aids when interpreting statutes subject
to certain qualifications. In the case of Pepper (Inspector of Taxes) v Hart!™ the
House of Lords held that Hansard can be used when interpreting statutes as
the same will throw light on the parliamentary intention and purpose.

109 AIR 1975 SC 515,

110 United Nations, Department of Economic and Social Affairs, United Nations Model Double
Taxation Convention between Developed and Developing Countries (New York: United Na-
tions, 2011).

111 Organization for Economic Co-operation and Development, Model Tax Convention on Income
and Capital (Paris: OECD, 2014).

12 Section 7(1) of the Tax Administration Act, Act No.10 of 2015.

113 It is an official report of the proceedings and debates of the parliament, Named after Tomas
Curson Hansard 1752-1828 and his descendants, who compiled the report. until 1889(Collins
English Dictionary, 12th Edition 2014).

114 [1992) UKL 3,

( D Saiteu
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However, in the case of Therv DPP'" the court observed that hansard shoulq
not be called in aid of criminal prosecution as it could lead to a situation i
which a person was made criminally liable not on the basis of the words in Al

statute but rather on the basis of supporting material that extended the ambjt

of liability in the nature.

The speech of the Minister or the mover of the Bill can be taken intg
consideration to ascertain the legislative intent or the purpose behind the
legislation.!' However, in the absence of ambiguity in a provision, the
Minister’s speech can not be used as an aid to the interpretation of the statute, 117
During the debate in the parliament about the passing of the Bill the minister’s
responses to question asked by the members of parliament are not binding on
the court when interpreting a particular provision of the statute.''®

(f) Official Reports

The court can make reference to credible reports when interpreting a provision
of a statute in question. The reports may include reports that preceded
the Act which identified the defects in the law before the making of a new
legislation.!” These reports may be relevant in assisting the court to realize
the mischief behind the enactment of a particular legislation or assisting to
resolve interpretation of ambiguous provisions. In Tanzania there are various
institutions which normally prepare credible reports on various legal matters
for example The Law Reform Commission Reports, The Commission for
Human Rights and Good Governance reports, etc.

2.4.3 Rules Governing Interpretation of Tax Statutes

There is no strict rule of law that tells judges which of the methods to use
and therefore the choice is left to an individual judge. Since there are several
rules governing the interpretation of statutes, it is for the court to select the
most appropriate rule to aid the understanding of a particular provision.'
Some approaches have been more prominent than others at different points
in history but there has never been any compulsion as to how judges tackle
issues of statutory interpretation.'?! A person opting a certain rule or approach
of interpretation may be creative in addressing the court that the proposed
interpretation has some logical basis and therefore credible enough to be
employed in interpreting a particular section or provisions of the statue in

question.

115 [2006] All ER (D) 09(Nov).
116 Kerala SIDC v CIT 259 ITR 51(SC).
117 Escort v.Uol 189 ITR 81.
118 Builders Association v.Uol 209 ITR 877(SC).
119 Keith v Texaco 1977,SLT(Lands Tr), 16.
120 Muddeereswara v.CIT 204 ITR 550. :
121 JHill., A Practical Guide to Mooting, Palgrave Macmillan, New York, 2009, p.55-56.
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CHAPTER THREE

o s ad el LAt

THE OVERVIEW OF THE TAX SYSTEM AND IMPO ;
SI |
OF INCOME TAX IN TANZANIA ToNs

3.1 Introduction
This chapter addregses the criteria for determination of the tax liability of ;
person, rules governing the imposition of income, the principles and procedures
thereto governing the calculation of the chargeable income of the person.

A L e e,

3.2 Criteria for Determination of Tax Liability of a Person

I‘he_rq: are established rules or principles or justifications governing the tax
hablhpy of a person. In order to be in a position to justify that a particular person
is subject to tax, one or more of the following criterion must be established as
a basis for taxation:-

3.2.1 Nationality/Citizenship of a Person

This is a basis of taxation used by some countries to impose tax on their
citizens. In countries where this basis of taxation is adopted, nationality of
individuals or citizenship is used to determine whether he or she is a resident
for tax purposes.!® Whether a person is a citizen or a national of a particular
country is determined under the domestic law of the relevant country. The
best known example of a country that uses citizenship as a basis of taxation
is the United States of America. In US, not only is the world-wide income of
US residents is taxed but also that of non-resident citizens.'®

The difference is drawn between domestic tax payers (US citizens, residents,
Domestic Corporation, partnerships and trusts) and other tax payers, thatinline
with international precedent, domestic tax payers are taxed on their worldwide
income and other taxpayers on US-sourced income.'®” The justification for
taxing domestic taxpayers is to be found in their personal connection to the
US (i.e residence), non-resident US Citizens are included in this category. The
justification for taxing other tax payers on their US Source of income is to be
found in their territorial connection to the US (i.e Source).'*®

I.Olivier, M.Honiball,, International: A South African Perspective(5™ ed.),Siber Ink, South

165
Africa, 2011 Tax p.47.
, 166 Ibid.,
‘ 167 Ibid.,
F 168  Ibid,
i Tax Law and Practice in Tanzania 42 Baraka Sm'reu;___;é
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to tax its citizens on their worldwide income, irrespective of whether
ally live in US.or in another country was upheld by the US Supreme
the case of Cook v. Tai," on the basis that the US provides benefits
ens irrespective of where they live. It was held that imposing tax on
from property situated outside the US is not unconstitutional.

[ Tanzania this basis is also applicable but with limitations as provided under
section 6 of the Income Tax Act that the chargeable income of a person for

ear of income from any employment, business or investment shall be in the

case of a resident person, the person’s income from employment, business Or

mvestment for the year of income irrespective of the source of the Income; and
in the case of a non-resident person, the person’s income from the employment,
pusiness or investment for the year of income, but only to the extent that the

income has a source in the United Republic.

3.2.2 Domicile of a Person :

In the case of Waicker . Hume,"° Lord Chelmford defined domicile as:-
«  That place is properly the domicile of a person in which he has voluntarily fixed

the habitation of himself and his family, not for a mere special or temporary purpose
but with a present intention of making it his permanent home...”

Also in the case of Aniceto G. Saludo, Jr v. Merican Express International, Inc.,
And/Or Ian T. Fish And Dominic Mascrinas,'”! The Supreme Court held that:-

«There is a difference between domicile and residence. Residence is used to indicate a
place of abode, whether permanent ot temporary; domicile denotes a fixed permanent
residence to which when absent, one has the intention of returning. A man may have
a residence in one place and a domicile in another. Residence is not domicile, but
domicile is residence coupled with intention to remain for an unlimited time. A man
can have one domicile, but he may have numerous places of residence.”

Generally, domicile refers to the country you regard as your natural home.
Domicile can be of origin, choice or dependency. Domicile is more used in
reference to person’s rights, duties and obligations. It is a combination of two
factors namely; residence and intent to remain. A person can have multiple
residences but only one domicile. The most common type of domicile is
domicile of origin'” i.e the country that your fathers domiciled and where

you either live or intend to return to at some point in future.

169
170
171
172

Tax "
Law and Practice in Tanzania

265 US 49(1924).
[1858] 7 HL 124.

G.R. No. 159507, April 19, 2006. '
Unlike nationality no person can be without a domicile even if stateless (UDNY V UDNY,

1869 LR 1 HL 441.); Domicile can be distinguished from nationality in that one can have a
dual nationality but not more than one domicile at a time as it was held in the case of ODIASE
V ODIASE ( 1965 NNLR,196) ; In BELL V KENNEDY(1868 LR 1 SC & DIV 307), per Lord
Westbury- The domicile of origin adheres until a new domicile is acquired.

Baraka Saiteu
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For the purpose of tax liability, domicile can be used as a basis of taxation! ]

in respect of inheritance tax on the entire estates wherever it is in the world, -

Income tax and capital gains tax. This basis is also applicable in Tanzania ang

it is reflected under residence basis especially when determining residence of

persons by considering the aspect of having a permanent home in Tanzanjs

This implies that some taxpayers who are having permanenthomes in Tanzani,
may consider it as their domicile, however, this may not be the case especially
where a tax payer is having many residences and consider one as his domicile
in another tax jurisdiction not necessarily the United Republic of Tanzania,

3.2.3 Taxing Right or Tax Jurisdiction

The taxing right of a state can be justified if there is a sufficient link between
the state and a taxpayer. There are two distinct types of such links, first,
the taxable occurrence (an activity, income, property) is located within the
territory of the sovereign, second, the taxable person(the taxpayer) belongs
to the sovereign(citizenship, domicile).!” The two types of link form the
conceptual basis of the principles of source and residence, respectively. Under
international tax law, whose role is to allocate taxing rights among states,
the source principle considers state’s connection with the activities and the
assets subjected to tax, whereas the residence principle refers to the concepts
of an economic link between the taxpayer and the state levying the tax. Thus,
international tax law is based on the concept of sufficient nexus of a state with
the item subject to tax.

3.2.4 Residence of a Person

Section 3 of the Income Tax, Cap 332 define a person to mean an individual
or entity. The same section defines entity to mean partnership, trust and
corporation. The term residence has been defined under Section 3 of the
Income Tax Act as having the meaning as provided or ascribed to it under
section 66 of the ITA 2004 as amended. The section divide categories of
persons for the purpose of determination of their residence as follows:-

(a) Residence of an Individual

Section 66(1) of the Income Tax Act provides for rules or principles governing
residence of an individual for the purpose of tax liability as follows:-

(a) An individual is a resident in the United Republic for a year of income if
the individual has a permanent home in the United Republic and is present
during any part of the year of income.

173

174

Tax Law and Practice in Tanzania

R.L.Doernberg., Electronic Commerce and International Taxation, Kluwer Law Interna-
tional, London, 1999, p.12.
Michael L.et al,Value Added Tax and Direct Taxation; Similarities and Differences, IBED:
Netherlands, 2009,p 1039.
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The year of income of a person is provided under section 20 of the Income Tax
Act'” to mean the calendar year or as approved by the Commissioner General
upon application made by an entity. This implies that the calendar year runs
from 1% January to 31* December of the same year or as approved by the
commissioner General. The key elements for the application of this test are
permanent home anq being present within the tax jurisdiction of the United
Republic. The duration of stay is not considered in calculating the residence
of an individual, the mere fact that an individual is having a permanent home
and is present during any part of the year of income suffice to establish that
the individual is resident for the purpose of tax liability.

[Ilustration

Mr. T who maintains a permanent home in Tanzania was abroad between
1.1.2010 and 8.12.2011, came back to Tanzania between 8.12.2011 and
25.12.2011. Since he maintains a permanent home in Tanzania and was present
for the period bet\_veen 8.12.2011 and 25.12.2011, Mr. T will be regarded
resident in Tanzania” for the year of income 2011. During the year 2011 Mr.
T was physically present in Tanzania between 8.12.2011 and 25.12.2011 i.e.
for 17 days only. Mr. T will be treated as resident in the United Republic for
the year of income 2011 since he has a permanent home in Tanzania. His
residential status is not affected by whether or not he is a resident elsewhere
during the year of income.!”

) (b) An individual is resident in the United Republic for a year of income if the
individual is present in the United Republic during the year of income for a
period or period amounting in aggregate to 183 days or more.

Ilustration

Mr. A who was living abroad, returned to Tanzania on 11.3.2011 and again
left Tanzania on 31.01.2012. Since his stay in Tanzania during the year 2011
was for over 183 days, he will be regarded resident in the United Republic
during the year of income 2011.'77

(c) An individual is resident in the United Republic for a year of income if the
individual is present in the United Republic during the year of income and
in each of the two preceding years of income for periods averaging more
than 122 days in each such year of income.

h*_—_——_.
175 Cap 332 of 2004.
176 Practice Note on Residence, Scope of Income Tax Liability and Source of Income And Loss,

7 Practice Note No. 10/2013,
7 Practice Note on Residence, Scope of Income Tax Liability and Source of Income And Loss,

Practice Note No. 10/2013.
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Ilustration

MTr. B does not maintain a permanent home 1n T_anzama. He came tg Tanzan-.‘ :
on 1.2.2012 and left on 15.8.2012 i.e after staying for over 122 days, Prior
1.02.2012 he was in Tanzania in years 2010 and 2011 for 126 and 123 daygf'i
respectively. Mr, T was present in Tanzania for more than 122 days i, 201

and the two preceding years i.e years 2010 and 2011.Therefore, is treated 5

being “resident in the United Republic” for the year 2012 since he was Dresen;

in the United Republic for the year of income and in each of the two Precedip,.

years of income for periods averaging more than 122 days in each such Year

of income.'”®

The average is calculated by adding the number of days in each year of incom,
and divide by three (3).If the average is more than 122 days, then the Person
will be regarded as resident in the United Republic for the purpose of tay
liability. If the average is less than 122 days the person will be regarded as nop.
resident for the purpose of year of income.

(d) An individual is resident in the United Republic for a year of income if the
individual is an employee or an official of ‘the Government of the United
Republic posted abroad during the year of income.

Ilustration 1

Mr. C is employed by the Tanzania Government and has been posted at the
Tanzania Embassy in Geneva, Switzerland since 1.2.2011. Mr. C did not come
to Tanzania during the year of income 2012. Since Mr. C is an official of the
Government of the United Republic posted abroad he is treated as “resident
in the United Republic” during the year of income 2012.'7

IMMustration 2

Mr. Amani is employed by TBA company limited and has been sent for special
tasks in South Af'rica_ since 2016. Mr. Amani did not come to Tanzania during
the year of income in 2017.Since Mr. Amani is not a government official

regardless of his nationality he is considered a non-resident in Tanzania during
the year 2017.

Generally, the chargeable income of a person is determined on the basis of the

residential status of the person as provided for under Section 6 of the Income
Tax Act.

178

179
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Practice Note on Residence, Scope of Income Tax Liability and Source of Income and
Loss, Practice Note No. 10/2013.

Practice Note on Residence, Scope of Income Tax Liability and Source of Income and
Loss, Practice Note No. 10/2013.
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The Tribunal further stated that:-

" .

We agree w1th. the appellant’s position on the point that exercising management
alfld control means supervision of the company’s operations and the makin
0l management decisions on a continual basis, That position is supported by
EI‘ 1e Organization for Economic Co-operation and Development (OECD Mode]
Tax Convention) and the UN Model Convention on Double Taxation. The two
Institutions suggest that when examining where the management of a company
1s exercised, one should look at the place of effective management, namely, the
place where key management and commercial decisions that are necessary for the
conduct of the entity’s business as a whole are in substance made...... In our
view, the mere fact that the company’s Board of Directors occasionally meets in
Tanzania or that they have a resident member of senior management in Dar es
Salaam does not necessarily mean that its management is exercised in Tanzania,
However, in all fairness, that was not the only criterion the Board used in arriving at
its conclusions. We would quote its holding, which runs thus, the appellant counse]
submitted that, the fact that the company conducted a meeting of the Board of
Directors in 2011 is immaterial because other meetings were conducted in UK
with due respect, we do not buy that idea. There is a lot of other independent
activities in Tanzania... the appellant company recognizes Mr. Deo Mwanyika as
being in the senior management team. He holds the position of the Vice President
corporate affairs... and has a work force of 140 employees. (Emphasis added].”

Generally, where a corporation does not satisfy either of the above conditions
is treated as a non-resident but it is not necessary for both conditions to be
satisfied, one condition suffices to justify the residence of a corporation in the
United Republic.

(c) Residence of a Partnership

Section 66(2) of the Income Tax Act provides that a partnership is a resident
partnership for a year of income if at any time during the year of income any
partner is a resident of the United Republic. This implies that the residence
of a partnership is determined basing on the partners that if one partner 1S a
resident in the United Republic, then a partnership is also a resident irrespective
of whether other partners are outside the United Republic. A partnership that
does not satisfy this condition for a year of income is treated as non-resident

for the year of income.

(d) Residence of a Trust

Section 3 of Cap 332 defines trust to mean an arrangement under which a
trustee holds assets but excludes a partnership and a corporation. Section
66(3) of the Income Tax provides tests for residence of a trust as follows:-

(i) A trust is a resident trust for a year of income if it was established 1
the United Republic; i.e. incorporated or formed under the laws of the
United Republic.

(i) A trust is a resident trust for a year of income if at any time during the =

year of income, a trustee of the trust 1s a resident person.

48
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(a) Income tax shall be charged and is payable for each year of income by every

person who has total income for the year of income or is a corporation
which has a perpetual unrelieved loss'® determined under Section 19 for the

year of income and the previous three consecutive years of income.!8

Section 3.0f the income Tax Act defines a person to mean natural person
partners_]np, trust and corporations. Therefore, whoever is having a totai
Income 1n a calendar year, which runs from 1% January to 31% December of
the Same year or as approved by the Commissioner General upon application
made is required to pay income tax.!® The section also covers income earned
by a corporation which has perpetual unrelieved loss as determined by
section 19 of the Income Tax Act. The income tax payable by a corporation
with perpetual unrelieved loss for three consecutive years of income under
paragraph () of subsection (1) shall not apply to a corporation conducting
agricultural business or engaged in the provision of health or education.

(b) Income tax shall be charged and is payable for each year of income by every
person who has a domestic permanent establishment that has repatriated
income,'® for the year of income.

Section 3 of the Income Tax defines permanent establishment to mean
a place where a person carries on business and includes a place where a
person is carrying on business through an agent, other than a general agent
of independent status acting in the ordinary course of business as such; a
place where a person has used or installed, or is using or installing substantial
equipment or substantial machinery; and a place where a person 1s engaged
in a construction, assembly or installation project for six months or more,
including a place where a person is conducting supervisory activities in
relation to such a project.

183
184

185

ax Law and Practice in Tanzania

Unrelieved loss refers to amount of loss that has not been deducted in calculating a person’s income
under subsection (1) of section 19 or section 26(3) of the Income Tax Act.
Section 14 of the Finance Act, Act No.13 of 2008 and section 20 of Finance Act of 2012.

The income Tax Act provides that the income tax payable with respect to section 4(1)(a) by a
resident individual who is not required to file a return of income under Section 92(a)(ii) (and who
does not elect to file a return) shall be equal to the sum of the amounts to be withheld under section
81 by the individual’s employer or employers from payments made to the individual during the year
of income and the sum of installments paid by the person under section 90(1) with respect to gains

realized during the year of income.
Refers to the process whereby earned profits or income by a person from a foreign country is

transferred or taken back to his/her own country. This transfer or conversion is normally subjectto

special tax rules.

50
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The income tax payable by a person with respect to section 4(1)(b) of the
ITA 2004 shall be calculated by applying the rate of income tax mentioned

in paragraph 3(3) of the First Schedule to the permanent establishment’s

repatriated mncome for the year of Income as provided by the Income Tax
Act Cap 332 of 2004, 7 %

(c) Income tax shall !Je charged and is payable for each year of income by every r
person whoreceives a final withholding payment during the year of income.

Subject to section 86(4) of the Income Tax Act, the income tax payable

by a person with respect to section 4(1) (c) of the ITA 2004 shall be the i
sum of the amounts calculated by applying the relevant rates of income
tax determined under paragraph 4 of the First Schedule to the amount of ,

each final withholding payment received by the person during the year of |
income.

E e

3.4 Chargeable Income

| Chargeable income refers to gross income or adjusted gross income minus :

any deductions or exemptions or relief allowed by the law. This include I
among other things income from business, income from employment and _
income from investment. Section 6 of the Income Tax Act provides for the :
rules governing the chargeable income of a person asfollows:-

(a) The chargeable income of a person for a year of income shall be in the *'
case of a resident person, the person’s income from employment, business or '
mvestment for the year of income irrespective of the source of the income.

This rule covers residents who are charged basing on worldwide system of |
| taxation irrespective of their source of income. This implies that they pay
j tax on their domestic income and also foreign income basing on residence |

principle. The state is having economic connection as well as personal

connection with the taxpayer, therefore, the state is vested with taxing right !
over the taxpayer and any transaction carried out by the tax payer within the |

tax jurisdiction of the state in question. The tax charged is unlimited since l

the taxpayer is charged irrespective of his/her source of income.

(b) The chargeable income of a person for a year of income shall be in the case : ]

of a non-resident person, the person’s income from employment, business or

; investment for the year of income, but only to the extent that the income has
a source in the United Republic.

This rule in most cases applies to non-residents who are having the source
of income in the United Republic. The state has connection with the source
of income rather than the taxpayer since the state has prepared policy and

Tax Law and Practice in Tanzania Baraka Saiteu
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economic opportunities for the tax payer to be in a position to generate

income, therefore, the state is vested with taxing right over the income

earned by a non-resident. The principle which is used to impose tax on nop.
residents is source principle or territorial principle. The imposition of tax js

N
!
-
vl

limited to the income which has only the source in the United Republicang

not otherwise.

(c) The chargeable income of a person for a year of income shall be the income

of a resident person without a permanent home in Tanzania and who at the

end of the year of income has been a resident in the United Republic for

two years or less in total during the whole of the individual’s life. T}ﬁs rule
covers an individual who at end of the year of income has been remdqm in
the United Republic for two years or less in total during the wh.ole of his life
time. The individual will be treated as non-resident under section 6(1)(b) of
the Income Tax Act for the purpose of tax liability.

(d) The chargeable income of a person for a year of income shall be in the

case of a resident person, the person’s income from emp{oyment. business
or investment and in case of a resident corporation which has perpetual
unrelieved losses, the turnover'® of such corporation for a year of income,

Generally, the chargeable income can be determined by considering the
inclusions, exclusions and deductions which are allowed by the law.

186
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This refers to amounts to be included in calculating the person’s income without deductions
(section 3 of the Income Tax Act, 2004,
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This principle came to be known as “7The Duke of Westminster Doctripe» i
allowed for individuals and corporations to structure financial arrangemenyg |
SO as to minimize tax liability, as long as these structures are within the foy, |
corners of the black letter of the law. g

Lord Browne-Wilkinson in MacGuckian’sobservedin relation to this principle
ciung Pryce v. Monmouth shire Canal Railway Cos. (1879) 4 App. Cas. 197, 200).

203; Cape Brandy Syndicate v. IRC [1921] 1 K.B. 64 at 71; and IRC v. Plum
[1980] A.C. 896 as follows:- "

“Under the influence of the Duke of Westminster doctrine, tax remained remarkab
resistant to the new non formalist methods of interpretation. It was said that the
taxpayer was entitled to stand on a literal construction of the words used regardless

of the purpose of the statute.... Tax law was by and large left behind as some island
of literal interpretation.”

Lord Wilberforce in W, T. Ramsay did not stop there, he went on to state that the
Duke of Westminster Doctrine did not compel the Court to look at documents
or transactions in blinkers, isolated from the context in which they properly
belonged. He concluded that:-

“.... While the techniques of tax avoidance progress and are technically improved,
the courts are not obliged to stand still. Such immobility must result in loss of tax....
To force the Courts to adopt, in relation to closely integrated situations, a step by
step, dissecting, approach which the parties themselves may have negated would be
a denial rather than an affirmation of the true judicial process.... “[Emphasis added].

Hence, Lord Wilberforce described the duty of the Court in tax avoidance
schemes in the following words:-

“It is the task of the court to ascertain the legal nature of any transaction to which
it is sought to attach a tax or a tax consequence and if that emerges from a series or

combination of transactions intended to operate as such, it is the series or combination
which may be regarded. “

Hence, the current position in England as expressed in MacGuickan appears to
have harmonized the two approaches by retaining the Westminster Doctrine as
a general rule but at the same time allowing the courts to adopt a parallel rule
of statutory construction to unravel the true nature of a transaction, but only
for the purpose of the relevant statute and to assess whether the transaction
fell into the category of what the statute intended to tax.'”

Generally, tax avoidance has been described by reference to certain observable
criteria and functional characteristics, which include:-

192 See also Macniven v, Westmoreland Investments [2001] UKHL 6 and Craven v. White (1988]3
All ER 495.
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shall publish in the Gazette predetermined minimum rental values for Such
locality or area based on actual average rental values obtained in the locaj

or area provided that such predetermined rental values shall only apply ¢ |
properties considered to be of the same quality or standard and mdependent i

valuers were involved in advising the Commissioner General.

Therefore, the amendment made covering schemes for obtaining undue tay
benefits under Section 8 of the TAA 2015 is broad when is compared wigp,

section 35 of the Income Tax Act 2004 which covered only tax avoidance '

arrangement,

4.3 Meaning of Tax Evasion

This refers to illegal means of evading or escaping the payment of taxes, %
It implies that the taxpayer employs various illegal ways which are contr
to the revenue laws for the purpose of evading the tax liability. Examples of
illegal means include concealing the income, claiming excessive expenditure,
falsification of accounts, willful violation of rules.

In the case of Afican Barrick Gold Mine Plc versus Commissioner General,'” the
tribunal held as follows in describing the issue of tax evasion.

“The conclusion that can be drawn is that the explanation offered by ABG as
the source of dividends, i.e., distributable reserves and IPO proceeds are far
from being plausible. In the circumstances, it is fair to conclude that the respondent’s
argument that the transactions were simply a design created by the appellant aimed
at tax evasion was justified. One also wonders as to how part of IPO proceeds, a
one-off event, even if those proceeds were distributable as dividends (whichin
law they are not), could explain the payment of four-years, back-to-back dividends
to the appellant’s shareholders. Since ABG’s only entities that carry on business
anywhere in the world are the three Tanzanian gold-mining companies, ABG's
only source of revenue that could create net profits or retained earnings would
be the three Tanzanian companies (or one or more of them). While none of them
was allegedly making any profits, and since the appellant has no other subsidiary
anywhere in the world engaged in business, one is compelled to further conclude that
at least one, if not more or all, of the appellant’s three gold producing subsidiaries
in Tanzania was making profit. We see no other plausible explanation. Ultimately,
the fact that none of ABG’s subsidiaries is declaring any profit that could provide
its holding company with such huge net profits sufficient to distribute to its
shareholders four years in a rowis what in our respectful opinion constitutes
the evidence of a.sophisticated scheme of tax evasion. To borrow the words of
Lord Browne-Wilkinson, this Tribunal cannot accept to be relegated to a mete
spectator, mesmerized by the moves of the appellant’s game, oblivious of the end
result.”

198
199

Agrawal, op.cit., p.8.
Tax Appeal No. 16 of 2015(TRAT).
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4.4

The circumstances remind one of - ; s
Cardozo in Re Rouss, 116 N.E. 782 at:] (;’8}‘,188 words of Justice Benjamin

i who stated:
'ﬁg:;n;?q:lﬁnfg:pii&g?t 3}55 ﬁf;t“tt%% I;.mt anay help to fix their meaning.” We are
: : i ¢ Board was enti ;
lain meaning of the provisions of section 66 (‘i])m(l:;l 0th tﬁo ?eyond E[l‘1 : I%ccrtc
e circumstances fully justified the applicat SO AR B

in construction of tax statutes, ion of the purposive approach rule
Ramsay and more elaboratelyas promulgated by Lord Wilberforce in W. T,

: explai e :
McGuckian, Hence, by recognizing Xplained by TLord Browne-Wilkinson in

zing the scheme behind that ulti i
uncover the true source of the dividends that ABG was able to gﬁ?iﬂ’; :l?aagﬁglgctrg
for four consecutive years, the Board took the correct view of the law."”

The tax laws like Tax Administration Act, 2015 have pointed out these
methods of tax evasion as offenses and provided the punishment therefore.
This 15 reﬂectt;d under different section such as sections 82-91 of the TAA
2015.Tax evasion methods are categorized as criminal offenses, however the
law under Section 92 of the TAA 2015 allow the Commissioner General to
compound an offence and order the person to pay a sum of money to be
specified by the Commissioner General. The commissioner compounds an
offence when a person admits in writing that he has committed the offence and
accepts the. p;oposed terms of compoundment. The law provides that where
the Commissioner General compounds an offence, a person whose offence is
compounded shall not be liable for prosecution for that offence, however, if
he refuses the offence to be compounded the person will face criminal charges
as provided by Rule 102 of the Tax Administration (General) Regulations.?®

The procedures for compounding an offence are provided under Rules 99-101
of GN 101 of 2016.

Effects of Tax Avoidance and Tax Evasion

The following are the effects of tax avoidance and tax evasion®':-

(1) Substantial loss of needed public revenue.

(i)  Itencourages generation of black money, thereby directly increasing the
inflation.

(1) It results to increase in tax disputes.

(iv)  Revenue gain for tax avoiders and ultimately, an increasing tax burden
falls on those tax payers not engaging in tax avoidance.

(v)  Increasing complexity in tax laws for the purpose countering tax
avoidance mechanisms.

(vi)  Application of scarce resources to tax avoldance activities.

200

GN 101 of 2016.
201 R.A.Tooma., Legislation Against Tax Avoidance, IBFD, Netherlands, 2008, p. 24-25.
Tax Law and Practice in Tanzania Baraka Saiteu
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(vii) Taxpayers alter their employment and investment choices in order ¢,
take advantages of tax avoidance activities. 4

(viii) Affect tax morale(values that individuals hold about paying their taxes)
Where avoidance is perceived as being widespread, taxpayer mOralé -
may be expected to deteriorate as taxpayers feel less inclined to pay
tax while they believe that other taxpayers are actively engaging in tay
avoidance schemes.

4.5 Reasons for Tax Evasion and Avoidance
In order to develop effective mechanism of addressing the problem of tax
evasion and tax avoidance it is important to understand the reasons for tay
evasion and tax avoidance. They are as follows””:-

(i) Low level of voluntary tax compliance. This may have been caused by
the following:-'

<+ Low quality of the service in return for taxes.

% Tax system and perception of fairness.

% Low transparency and accountability of public institutions.
+ High level of corruption.

* Lack of rule of law and weak fiscal jurisdiction.

(ii) High compliance costs.?

(iii) Weak enforcement of tax laws by the responsible authority.

The responsible authority is expected to enforce the tax laws by identifying
the provisions which addresses the problem of tax evasion and avoidance in
different revenue laws and apply them accordingly in line with the mischief
behind and the intention of the parliament which pushed the enactment of
those provisions. The capacity of the tax authority in terms of manpower
and technology is important towards enforcement of tax laws since some of
transactions are carried out in a very sophisticated way and hence become
difficulty for a tax authority to detect tax avoidance and evasion for appropriate
measures. If the tax institution is weak in terms of manpower and technology
even the enforcement of revenue laws will be weak as well.

202 Deutsche Gesellschaft., Addressing Tax Evasion and Tax Avoidance in Developing
Countries, ITC,2010,p.11.
203 This refers to costs incurred by the taxpayer to effect the payment of taxes or for meeting the

statutory compliance requirements for such payment. This includes the value of taxpayer's time

i and resources used to facilitate the payment of tax or to comply with the statutory requirements.
If these costs are high it will discourage compliance of the law, as result tax avoidance and tax
evasion.

Tax Law and Practice in Tanzania Baraka Saitet |
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4.6.4 Claiming Excessive Expenditure

Section 11(2) of the IncomeTax Act, provide that for the purposes of calculating
a person’s mcome for a year of income from any business or investment, there
shall be deductions of all expenditure incurred during the year of in’comc
byjth€ peIson wholly and exclusively in the production of inc:)mc from the
business Or mvestment. Allowable deductions are provided under the Income
Tax Act, sections 11-19.This implies that the expenditure claimed by the
person must fall within those sections and also must have link or nexus with
the. production of thc.mcome of the person and should not be excessive. The
claim for any expenditure or expenses which are excessive will be treated as
a deliberate action of a taxpayer to shelter his income for deductions, and
therefore, will be regarded as tax evasion strategy by the taxpayer since it has
been designed for the purpose of deceiving the tax authority so as to reduce or
escape the tax liability imposed by respective revenue laws.

4.6.5 Misuse of EFD Machines
Rule 2 of the Tax Administration (General) Regulations 2016 define Electronic
E]SCBJ' Device as a device which has been passed through certification and
licensing procedures as established by Electronic Fiscal Device Technical
Committee. EFD is used to keep the records of sale of the taxpayer and also
to smoothen the process of assessment of tax payable by the taxpayer himself
and the tax authority.

Rule 29 of GN, No.101 of 2016 provides for the registration of users of
EFD Machines as well as the requirements or conditions to be complied to
by the user of the machine. The Regulation further in Rule 35 provide the
obligation of the users which need to be complied to for effective use of EFD
Machines which among others include issuance of fiscal receipts or invoice
for the consideration paid or payable to him for any supply he makes to his
customers.?'? Rule 38 of GN No.101 further requires the user of EFD Machine
to enter all required information relating to his business transactions and issue

fiscal receipts or invoices to his customers.

Apart from the fact that the law requires the users of EFD Machines to issue
fiscal receipts to their customers for whatever supply they make it requires
also entering of correct information in respect of their business. However, the
practice is different since the users of these devices normally do not comply to
these obligations for the purpose of reducing their tax liability by declaring lower
income to the tax authority. Some of the users also collude with the customers in
reducing the prices of goods and services and agree not to be given the receipts.
A good example is in VAT refund?'! whereby the VAT traders manipulate the
prices of goods and services for the purpose of making sure that the input
tax exceeds the output tax, and hence claim refund from the tax authority.

210 Rule 35(3) of GN No.101 of 2016.
211 Refer to PART V of the Valued Added Tax Act of 2014 and also Rule 29-30 of the Value Added

Tax (General) Regulations, GN No.225 of 2015.

Tax Law and Practice in Tanzania 63 Baraka Saiteu
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In September 2005 and November 2006 the Appellant filed its income tax
returns for the respective years of business. The Respondent TRA did not
respond 1mmediately until March 2008 and March 2009 when it issued two
notices of additional assessment for the two years of income. The Respondent
objected the assessment on the main ground that it came late and had not taken
into account the losses brought forward from previous years. On the other
hand, the Respondent TRA conducted an investigation of the Appellant’s
tax affairs and determined that by reducing the fee paid by the Swiss sister
company _fro_m 15 to 7 percent since 2003 the Appellant had violated the arms-
length principle governing business relationships between sister companies
and that the Appellant was thus engaged in a transfer pricing practice that
effectively reduced the magnitude of the tax losses it claimed.

The Appellant disputed this finding, arguing that a 2004 transfer pricing study
conducted by Price water house Coopers (PWC) confirmed that the reduced
7% fee on cost of sales was consistent with the arm’s length principle and
within the range of free market prices ruling at that time. Following TRA’s
rejection of that study at the urging of the Respondent the Appellant further
commissioned international legal consultants Baker and McKenzie (B&M)
in 2008 to study the matter again. Its report confirmed that the 7% fee paid
by AOITAG to AOTTL met the arm’s length trading requirement between
sister’s entities as earlier found

|
|
|
E
!
d
'
i
|

The tribunal held that:-

“We wish to make it clear that the concept of transfer pricing and arm’s length dealing
has nothing to do with economic disparity between Tanzania and the other countries
studied. It applies to trading relationships between related corporate entities among
poor countries, among rich countries and between rich and poor countries. It applies
to a business relationship and has nothing to do with state or sovereign relationships

per se.”

4.7.2 Income Shifting/Splitting

This is a technique used to reduce taxes in which a taxpayer shifts a portion of
income to relatives in lower tax brackets?® or shift to other ways advantageous
to the business. This can be done by creating trusts or custodial accounts or
by making outright gifts of income producing property to family members
or can be done by employing children or using fringe benefits package to get
subsidized health care.? It should be noted that careful planning is required to
gain the optimal tax advantage from such shifting of income plans. Different
tax jurisdictions have enacted legal provisions to address income schemes that
lack economic substance but designed purposely for the purpose of avoiding

taxes.??

223 LJ. Gitman et al., Personal Financial Planning, Southern Western Cengage Learning,Australia, 2014,

p.111.
224 K.E.Murphy and M.Higgins., Concepts in Federal Taxation, Thomson South Western,USA, 2008, p.32.

225 Sections 27,7, 8,9,43,44 of the Income Tax Cap, 332 of 2004 as amended.
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education or attend tertiary level training, shall be awarded by the Authority
a certificate to be known as a Certificate of Educational Appreciation.”*® The
person will use the certificate given to apply to the commissioner for deductions
in respect of the amount contributed to the education fund. Further, deduction
is allowed in amount paid to local government authority, which are statutory
obligations to support community development projects. This implies that the
amount paid must be that which is a statutory obligation for the support of the
community project. The claim for deduction by the person to the commissioner
must be supported by the evidence that the contribution has been made as
required by the law.

Note:-Section 16(2) of Cap 332 provides a condition in respect of contribution
to the effect that the amounts contributed during the year of income to a
charitable institution for a year of income shall not exceed two percent of
the person’s income from the business calculated without a deduction under
that subsection. This implies that if the person exceeds 2% of his income,
deductions will not be allowed for the amount in excess of the amount stated
by the law, which is 2% of the business income calculated before deductions.

4.7.8 Dividend Stripping Strategy

This refers to the acquisition of the shares just before a dividend is paid or
distributed and sale of those shares after the dividend payment by an entity.*”
The purpose of dividend stripping among other things include receiving the
dividend distributed, imputation of credit and capital gain through the sale
of shares.?® This arrangement may be treated as tax avoidance arrangement
since the entity or person holds shares within a very short time on expectation
that dividend will be received and immediately the shares will be disposed or
transferred to the entity or corporations, hence the person will receive capital

gain which is normally subject to tax.

238

239
240

The Certificate of Educational Appreciation shall give full particulars of the awardee, the amount
of money to which he is eligible for tax relief, the taxes and the mode to which relief may be
elected and be signed by both the Director General, and the Commissioner General of the
Tanzania Revenue Authority and shall bear the respective seals of the signatories’ organizations.
Every awardee of a Certificate of Educational Appreciation shall be entitled at his option, to
either apply the amount stated in the Certificate of Educational Appreciation as an allowable
deduction under section 16(2) of the income Tax Act, 1973; apply the amount stated in the
Certificate of Educational Appreciation as a deduction against the vatable turnover under the
Provisions of the Value Added Tax Act 1997 or apply the amount stated in the Certificate of
Educational Appreciation as a relief for the, purposes of customs or import duties, by way of a
deduction against the dutiable value. Note:- At present the law has changed the Income Tax Act
of 1973 has been repealed by the Income Tax Act of 2004 as emended. Matters on donation are
now provided under Section 16 of the Income Tax Act 2004.Besides, The Value added Tax Act of

1997 has been repealed by the Value Added Tax Act Cap 148 of 2014.
W.Schon(ed)., Tax and Corporate Governance, Springer, Munich, 2008, p.130.

R.Murray., Tax Avoidam:c(lst ed), Sweet & Maxwell, London, 2012, p.236.

Baraka Saiteu
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The problem is where the person has already received distributed dividend ang “,‘
the moment he wants to transfer the shares the price of shares has gone dowy, 3
as a result he will suffer loss out of the sold shares(no capital gain).In most tay 3

& il
-

jurisdiction?!! where a person has received dividend through dividend strippin

arrangement and the price of shares has gone down he will not be allowed ¢4
claim loss during the disposition of shares since the same will affect the capity) |

1

gain tax over the sold shares but also the person has obtained income out of

the d.is_tributed dividends. The consideration normally is on the purpose gf
acquiring the shares but also the time spent by the entity or acquirer of shareg
before distribution of dividend and disposition of shares after distribution of
dividends.

4.7.9 Conversion of Dividends Into Capital of an Entity

The entity and the shareholders may resolve that the dividends to be distributed
to them should be converted as capital of the entity. This strategy will be
considered as tax avoidance since if there are no tax provisions taking care
of this situation the amount will remain untaxed since there is no distribution
which has taken place instead conversion of dividends to form part of the
capital of the entity.

Section 180 of the Companies Act,? provides that a company may, in genera|
meeting, declare dividends in respect of any accounting period or other period,
A company may pay a dividend out of its realized profits less its realized losses,
or out of its realized revenue profits less its revenue 10sses, whether realized
or unrealized, provided the directors reasonably believe that immediately
after the dividend has been paid the company will be able to discharge its
liabilities as they fall due, and the realizable value of the company’s assets
will not be less than the amount of its liabilities. An open ended investment
company may pay such dividends as may be permitted in regulations made
by the Minister for the time being responsible for finance, or by the Capital
Markets and Securities Authority or such other authority designated for the
purpose. It seems that under section 180 of the Companies Act declaration
of dividend by a corporation is not mandatory however for the purpose of
tax law a company cannot capitalize the profits before the payment of tax,
therefore if a company opts not to declare dividend it will be required to pay
the tax due before converting its profits into capital or other means per the
company programs or activities.**

241

242
243

Tax Law and Practice in Tanzania

Section 57 of the Income Tax Act, Cap 332 of 2004 as amended addresses the issue of dividend
stripping arrangement in Tanzania.

Cap 212 of 2002.

Section 54 of the Income Tax Act as amended by the Section 24 of the Finance Act, 2016 provides
for taxation of shareholders; Section 8 of TAA 2015 addresses schemes for obtaining undue tax

benefits. If the entity decided not to declare dividends this will be considered as tax avoidance

strategy and the Commissioner General is mandated to take appropriate measures to determine
the tax liability and prevent the tax benefits intended to be obtained.
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Generally, tax avoidance can be established or determined by looking a
number of factors or criteria among others includes the business purpose of
the transactions, the consideration given or agreed, arms length principle,
amount of deductions claimed by the taxpayer etc. Most of these tests have
been exhausted under the methods of tax avoidance. ‘s:

4.8 EAC and Tax Evasion and Avoidance

East African Community partner states after realizing the problem of tax |
avoidance and tax evasion in the region decided to take various measures. The
notable measure taken by the partner states was to enter into an agreement to
address the problem of' tax evasion and avoidance as well as double taxation.
The agreement s between the Governments of the Republic of Kenya, Uganda,
Burundi, Rwanda, and the United Republic of Tanzania for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with respect to Taxes
on income. This agreement (EAC-DTA) was signed by all the partner states
on 30" November 2011 and in a large extent it based on OECD model law
and UN Model law. In order to ensure uniform interpretation and application
of the DTA in the EAC region, the EAC secretarial developed the Double
Taxation Avoidance Agreement of the East African Community Handbook.

Generally, the agreement and the handbook among other things address the
taxes covered, method for eliminating double taxation, special provisions on
non-discrimination, procedure and exchange of information, anti-avoidance
rules, residence, transfer pricing methods etc. It is important to go through the
agreement and the handbook for detailed information about each article.

4.9 Strategies for Tax Evasion and Avoidance

The following are measures or strategies that can be adopted to address the
problem of tax evasion and avoidance:-

(a) Tightening of General Anti-avoidance Rules** and Specific anti avoidance
Rules (SAAR).25

(b) Formalization of entities or persons doing business in an informal sector.
Section 22 of the TAA, 2015 as amended by section 49 of the Finance
Act, 2017 provides for registration of small vendors and service providers.
The section proyvides that the Commissioner General shall recognize and
register small vendors and service providers conducting business in an
informal sector.

244 General Anti-avoidance Rule is a concept which generally empowers the Revenue Authority to
deny tax benefits of any transaction entered or expected to be concluded which do not have any
commercial purpose but intended to achieve the tax benefit (Section 8 of the TAA 2015).

245 This refers to provisions which address specific circumstances of tax avoidance. Refer to Sections
33, 34, 43,44, 57 of the Income Tax Act, 2004.
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< Assets owned and liabilities owed by a trust or a trustee in the capacity -4
trustee (other than as a bare agent) shall be treated as owned or oweq by tof
trust and not any other person. he

% Where a receiver referred to in section 66(5) of the Tax Adminis
Act® is a trustee the trust shall be treated as conducting or continy
activities of the person whose assets come into the possession of the r

tratiop
Ing the
Cceive,
** Where a receiver referred to in section 66(5)* of the Income Tax At is
trustee the amounts derived and expenditure incurred by the trust shal| ba
| included in calculating the income of the trust in the same manner as th :
' would have been included in calculating the income of the person if the
were derived or incurred by the person prior to the event resulting in g,
appointment of the receiver. ;

Paragraph 3(1) to of the first schedule of the Income Tax Act, 2004 Provides
among other things that the total income of a trust for a year of income shal|
be taxed at the rate of 30 percent.

5.2.3 Partnership

Section 3 of the income Tax Act define a partnership to mean any association
of individuals or bodies corporate carrying on business jointly, irrespective
of whether the association is recorded in writing. The implication of thjs
definition is that a partnership can be oral or written form. In most cases 2
a matter of practice partnership are recorded in writing in a partnership deed
and also registered in the relevant authorities.?® In a partnership each person
contributes money, property, labor or skill and expects to share in the profits
and losses of the business. The partnership normally files annual return fo
report the income, deductions, gains and losses from its operations but it
doesn’t pay income tax instead it passes through any profits or losses to ifs
partners. Each partner is required by the law to include his or her share of the
partnership income or loss on his or her return.?

261 Section 116(5) of the Income Tax Act has been substituted by section 66(5) of the Tax
Administration Act, 2015 as provided under section 117 of TAA 2015.
262 Section 116(5) of the Income Tax Act has been substituted by section 66(5) of the Tax
Administration Act, 2015 as provided under section 117 of the TAA 2015.
263 They are normally registered at the Business Registration and Licensing Agency (BRELA).
‘ 264 A tax payer is required to submit the statement of estimated tax payable-It is a provisional return
i which a taxpayer is required to complete and file to the Commissioner General within three
| months from the beginning of the year of income. The Tax payer is supposed to pay the estimated
tax in a maximum of four installments each falling due after three months. The due date areon
or before 31st March; on or before 30th June; on or before 30th September; on or before 31t
December. A tax payer is required to file a final return to TRA within six months after the endof
each tax year (between 1st January and 30th June).
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5.2.3.1 Rules Governing Taxation of a Partnership
: The rules governing taxation of a partnership in Tanzania are as follows*”:-

A partnership shall not be liable to pay income tax with respect to its total
income and shall not be entitled to any tax credit with respect to that income.

partnership income or a partnership loss of a partnership shall be allocated
to the partners.

Amounts derived and expenditure incurred by partners in common shall be
treated as derived or incurred by partnership and not the partners.

Assets owned and liabilities owed by partners in common shall be treated as
owned or owed by the partnership and not the partners.

All activities of a partnership shall be treated as conducted in the course of
the partnership business. .

Arrangements between a partnership and its partners shall be recognized
other than the following, which are taken into account in determining a
partner’s share under section 50(4) of the Income Tax Act; loans made
by a partner to a partnership and any interest paid with respect thereto;
and services provided by a partner to a partnership, including by way of
employment, and any service fee or income from employment payable with
respect thereto.

Subject to any consequences under section 56 of the Income Tax Act if
on the change of partners in a partnership at least two existing partners
continue, the partnership shall be treated as the same entity both before and

after the change.

Partnership income from a business of a resident or non-resident partnership
for a year of income shall be the chargeable income of the partnership for
the year of income from the business calculated as if. the partnership were

a resident partnership.

A partnership loss from a business of a resident or non-resident partnership
for a year of income shall be the loss of the partnership for the year of
income from the business calculated under section 19(4) of the Income Tax
Act of 2004.

The partners are charged income tax on the profits distributed from the
partnership basing on the agreed sharing ratio. The partnet’s share is equal
to the partner’s percentage interest in any income of the partnership as set
out in the partnership arrangement.

265

Sections 48-51 of the Income Tax Act, 2004, 7

Tax Law and ‘ce in Tanzani
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¢ The amounts which are not included and which are not considered
as income of the person includes premium derived during the year _°f
income by the person as insurer, including as re-insurer, in conducting
the business; and proceeds derived during the year of income by the
person under any contract of re-insurance.

& The expenses which are allowed to be deducted include the expenses of
managing the business investments (including commission).

< The gains of an insured®” from life insurance shall be in the case where
the proceeds are paid by a resident insurer, exempt in the hands of the
insured; and in the case where the proceeds are paid by a non-resident
insurer, included in‘calculating the income of the insured.

5.3.2 Retirements Savings
This can be categorized into two major groups:-

(a) Retirement Contributions to Approved Retirement Fund

< Section 3 of the Income Tax Act define retirement contribution to mean
a payment made to a retirement fund for the provision or future provision
of retirement payments and retirement payment means a payment, by way
of a lump sum, pension or commuted pension, made by a person to an
individual in the event of the individual’s retirement; or a relative of an
individual in the event of the individual’s death.

<+ Retirement fund means any entity established and maintained solely for
the purposes of accepting and investing retirement contributions in order
to provide retirement payments to individuals who are beneficiaries of the
entity. The Commissioner General upon request in writing by a resident
fund may give a private ruling that the fund is an approved retirement fund.

*
0’0

The rule governing the taxation of retirement fund is that for the purposes
of calculating the income of a retirement fund retirement contributions
received by the fund shall not be included in the calculation and shall not be
an incoming of the fund and retirement payments shall not be deductible
and are not included in the cost of any asset or liability of the fund.?”

269 Gains of an insured from life insurance means the extent to which proceeds from life
Insurance paid by an insurer exceed premiums paid to the insurer with respect to the

- nsurance (Section 60(3) of the Tncome Tax Act 2004,

FAAVE
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) The activities of a club, trade association or similar institution Sh'f‘;lﬁgg
@ treated as a business and for the purposes of calculating the glub, assocl = i
or institution’s income for a year of income from that business tl(ljlere (fther W
pe included, together with any other amounts to be included 1'mtie£15 s
provisions of the Income Tax Act, 2004, entrance fees, subscr;lga 0
other amounts derived from members during the year of income.

) Where three-quarters or more of the amounts to be included in calculirtmg
the income of a members club or trade association for a year of income Irom i
the business are derived from members of the club or association, the income
from that business shall be exempt and shall not constitute chargeable income
of the club or association.?

Generally, clubs and trade associations subject to the requirements and other ;
conditions provided by the law are also subject to corporate tax at the rate of |
|
!

30%.

5.3.5 Minerals i
Section 4 of the Mining Act®, define mineral to mean any substance whether i
solid, liquid or gaseous form occurring naturally in or on the earth or in or
under the seabed formed by or subject to a geological process but does not
include petroleum or surface water. The Mining Act covers different matters
among other things include prospecting?s for mineral, mining, processing and
dealing in mineral rights®*’, payment of royalties, fees and other charges.

! 5.3.5.1 Principles Governing Taxation of Minerals

The principles discussed in this part are those governing taxation of minerals
specifically mining operations carried out by a person without a separate
license solely for processing, smelting or refining of minerals. Section 4 of

the Mining Act as amended by section 4 of the Written Laws (Miscellaneous
Amendment), Act No.7 of 2017 defines mining operations to mean operations
carried out in the course of undertaking mining activities.

283  Section 65(1) of the Income Tax Act, 2004.
284 Section 65(2) of the Income Tax Act, 2004,

285 Cap 123 of 2010.

2 .
86 Refers to search any mineral by means and to carry out any such works and remove such

samples as may be necessary to test the mineral bearing qualities of land and includes the
conduct of reconnaissance operations.

Refers to li_censes referred under section 7 of the Mining Act, 2010
ig.emstone license, retention license, special mining license, minin
: S nY: e et S

Cense, processing license, smelting license, refining license.

287
! iProsepcting license,
g license, primary mining

Ta ice i
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(b) Amounts received in respect of sale of d ‘ i ot
: : : at
mlneral operations or mineral s a or information pertaining to

(c) _A}r?%in;% Bf‘:lquir;:d to be included under paragraph 5 of the Third Schedule
0 including from the assignments or other disposal of an interest

in the mineral right with respect to whi R
which the
commencement of production. operation is conducted after

(d) Amounts required to be included under section 651 of the In Act
2004 in respect of surplus in the rehabilitation fund.?* e Income Tax Act,

5.3.5.3 Deductions

Section 65E(1) of the Income Tax Act as amended by the Finance Act,
2016 provides for allowable expenses or expenditures in calculating a person
income from separate mining operations for the year of income. Apart from
deductions which are allowed under the Income Tax Act, which are provided
under sections 11-19, the following deductions specifically apply for mining
operations:-

(a) Annual charges incurred by the person under the Mining Act or Mining
Development Agreements with respect to the mineral rights. Section 64E
of the ITA 2004 has been amended by section 34(a) of the Written Laws
(Miscellaneous Amendments), Act No.7 of 2017.

(b) Provided that, depreciation basis for purposes of depreciation allowanceshall
not exceed the cost of investment as determined by the commission under
section 22 of Mining Act. Section 64E of the ITA 2004 has been amended
by section 34(b) of the Written Laws (Miscellaneous Amendments), Act
No.7 of 2017.

(c) Contributions to and other expenses incurred in respect of rehabilitation
fund for the operations as required by the law or approved under the Mining
Development Agreements by the Minister responsible for mining.

(d) Expenses incurred in respect of acquisition of rehabilitation bond.

(e) Deduction of losses is allowed from mining operations subject to the
conditions stipulated under section 65F(l) of the Income Tax Act as
amended by the Finance Act, 2016 and also section 19 of the Income Tax

Act, 2004.

294  Rehabilitation fund with respect to mining operations or with respect to processing, smelting
a fund required by law , a mineral right or under a development
r that purpose by the Minister responsible for mining; which is
urse of rehabilitation of the operations

or refining minerals means

agreement and approved fo
established to meet expenses to be incurred in the co
including expenses under approved mine closure plan; where contributions to the fund are

placed beyond the control of the person conducting the operations(Section 3 of the Income
Tax Act, 2004 as amended by the Finance Act 2016 and section 17 of the Finance Act,
2017; refer also to Section 65I(1) of the Income
Act, 2016.

Tax Act, 2004 as amended by the Finance

Tax Law and Practice in Tanzania g7 Baraka Saiteu

Scanned by CamScanner




(f) Deductions under sections 15, 16, 17 or 26 of tl:;e In_cqme Tax Act, 2004 1
not allowed in calculating income of a person in mining operationg ¢ |

5.3.6 Petrolenm ;
Section 3 of the Petroleum Act?®® define petroleum to mean any Naturyy,
occurring hydrocarbon whether in gaseous, liquid, solid state or any na“lralliy :
occurring mixture of hydrocarbons, whether in a gaseous, liquids or solid g y
or mixture of one or more hydrocarbons whether in a gaseous, liquid Or soit
state and any other substance and include petroleum that has been retury 4
to a natural reservoir but shall not include coal or any substance that ma o
extracted from coal or other rock. In taxation of petroleum regards shoulq j,
to the categorization of activities?® namely upstream®’ activities, midstreangg
activities and downstream®” petroleum activities.

This part focuses mainly on the taxation principles governing petroley,
operations. Petroleum operations refer to any or all operations and aCtivitieq
in connection with reconnaissance, exploration, appraisal, dev'f:l-:)pm:nt
production, processing or liquefaction, and include activities in connectim;
with decommissioning of petroleum facilities.’®

5.3.6.1 Principles Governing Taxation of Petroleum Operations
The following are the taxation principles governing the tax liability of
petroleum operations:-
(a) The person conducting petroleum operations pursuant to license granted
shall be subject to the income tax.
(b) The total income of a person from conducting petroleum operations shall
be taxed at the rate of thirty percent (30%).3!

(c) Incalculating a person income from petroleum right each separate petroleum
right shall be treated as an independent business and the person shall prepare
accounts for that business separate from any other business of the person,*®

295 Cap 392 of 2015.

296 Section 658 (1) of the Income Tax Act, 2004 as amended by section 26 of the Finance Aat,
2016.

297  Upstream activities means and comprising of geophysical exploration, exploration for and
development of petroleum, constructing and operating of wells, production of petroleum,
construction, operating and use of storage reservoir, construction and operating of pipelines
and other special infrastructure for petroleum(Section 3 Cap 392 of 2015).

298  Midstream activities means activities related to petroleum processing, refining, liquefaction,
storage and transportation to the point of supply or loading as commodity(Section 3 Cap
392 of 2015.)

299 Downstream activities means transportation, distribution, storage, regasification marketing
of gas and petroleum products (Section 3 Cap 392 of 2015).

300 Section 3 of the Petroleum Act, 2015,

301 Section 32(b) of the Finance Act 2016 amended the first schedule to the Income Tax Adt,
2004 by adding immediately after subparagraph (4), subparagraph 3(5) and 3(6)-

302  Section 65K(4) of the Income Tax Act, 2004 as amended by section 26 of the Finance Act;
2016.

Tax Law and Practice in Tanzania Baraka Saiteu

88

§A8

R |

Scanned by CamScanner



Scanned by CamScanner




1 -
h J J )
1. y 1
1
J1 ]
" o
1(1 ¢
- » | = { ] o
- Y A
o | 1 A
19
I mno
! 1) }
) T al 1
o 1 A Al
- U T
ali» SE 1]
\
| i, el [
. 1
{0 (
1 D
) i &4

Scanned by CamScanne



Scanned by CamScanner




Scanned by CamScanner




Scanned by CamScanner




Scanned by CamScanner




Scanned by CamScanner




Scanned by CamScanner




Scanned by CamScanner




Scanned by CamScanne




'Cr)‘?lali})ﬁac{i;hnif Ogﬁc}el 1“C h.cﬁtéqrmany adopted the joint employer doctrine for
itle ‘ourth Circuit stated that ' idered

joint employers and therefore b that two parties can be considere

co-determine those matters governi

employment over the same employees.

Additionally, the Fourth Circuit adopted a nine-factor hybrid test to determine
who qualifies as an employer for Title V1. The test is based on traditional

common-law elements of control, as well as an economic realities test

which has 'long' beep a factor used by the Department of Labor in issuing
determinations in this area. The nine factors are as follows:

(a) Authority to hire and fire the individual,

(b) Day-to-day supervision of the individual, including employee discipline.

(c) Whether the potential employer furnishes the equipment used and the
place of work.

(d) Possessiqn of 'and responsibility over the individual’s employment
records, including payroll, insurance, and taxes.

(€) The length of time the individual has worked for the potential employer.

(f) Whether the potential emplo

yer provides the individual with formal or
informal training.

(g) Whether the individual’s duties are similar t

0 a regular employee’s
duties.

(h) Whether the individual is assigned solely to the potential employer.

(1) Whether the individual and potential employer intended to enter into
an employment relationship.

According to the Fourth Circuit, the first three factors are most important.
However, the Court added that no one factor is determinative and courts
can alter the test to fit specific industry contexts. In doing so, the Court said,
the amount of control over the individual remains the principal guidepost in
the analysis, with the first factor the ability to hire and fire being the most
Important to determine ultimate control. The Court observed that the use of a

fO_rm which disclaims an employment relationship will not defeat a finding of
a joint employer relationship.
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especially in cases where the employer has registered with a pension g,

and is contributing on behalf of the employees. In Tanzania gratuity dep: Me
on the voluntary agreement between the employee and the employey s
same agreement normally provides the amount of gratuity payable anq th:

mode of calculation.

The Income Tax Act under section 7(2)(a) recognize gratuity as income f
employment and therefore subject to tax. The Finance Act 2016 under sectj,-
33 amended the second schedule of the Income Tax Act by deleting parag,, E
I(r) which exempted gratuity paid to members of parliament. The implicalig
of this amendment is that the gratuity paid to members of parliament Llpon
completion of their term is now subject to tax. :

6.8.8 Allowances
Allowances paid in respect of employment may be subject to tax or py
subject to conditions provided by the law. The Practice Note on Paymen; of
Allowances, Gifts, and Tips from Employment, Practice Note No.12 of 2013
provide details about allowances, gifts and tips.

The law imposes tax on any subsistence, travelling, entertainment or other
allowances received in respect of employment or services rendered except
subsistence, travelling, entertainment or other allowances that represent solely
the reimbursement to the recipient of an amount expended by the recipient
wholly and exclusively in the production of his employer’s income.

Businesses bear directly certain expenses of their employees, and in case
of directors and senior employees a fixed expense allowance is often paid
in addition to the salary. It is frequently a matter of practice whether such
payments and allowances are treated as part of the emoluments of the office
or employment. Where an individual’s disbursements in the exercise of the
employment are borne or reimbursed by the employer, the disbursements are
not treated as forming part of the emoluments of the employee, although they
may have the effect of saving the employee’s expense or providing an amenity.

Note: Where the allowance is established to be excessive considering the
amount of the actual expense, the excess amount is assessable as forming part
of the emoluments, in which case the employee can deduct the portion of
the payment qualifying as an expense wholly and exclusively incurred in the
production of the employee’s income from the employment.

Sitting allowance payable to a member of a board of directors of a public
institution is reimbursement or compensation for the extra costs incurred by
the member in order to perform the member's board duties. Such allowance

is not taxable.

Tax Law and Practice in Tanzania 108 Baraka Saitet
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* Expenditure incurred wholly and exclusively for the pur
a trader’s business will not be disallowed merely because
party incidentally obtains advantage from the expenditure,

POSe of
4 thirg
(7) Expenditure for Future Income

<+ Itis not necessary that the expenditure allowable in a particula; Vea
should result in any profits at all in that year. .

The Court of Appeal concluded that those tests are sound, workable anq ;
practice, followed in Tanzania. ]

6.8.9 Payment of Gift and Tips

The Practice Note on Payment of Allowances, Gifts, and Tips fyop,
Employment, Practice Note No.12 of 2013 consider tips and gifts,*® as gthe,
payments derived by the individual in respect of the employment and therefore
may be subject to tax or not subject to the requirement provided by the law,

A payment may have no direct connection with the employee’s remuneration
or employment at all, and therefore not be in the nature of an emolument. The
fact that there is a link between the payment and the employment, and that the
payment would never have been made but for the employment, is not sufficient
to render the payment taxable. It will however, be taxable if it 1s paid to the
employee as a reward for or in return for acting as or being an employee. Gifts
and voluntary payments made by an employer or similar interested person
with definite reference to an employment held by the recipient and by virtue
of his office are taxable. The gift paid may be:-

(i) Gifts in Kind- Gifts in kind to employees are not taxable if they cannot
be turned into money, unless the employee is a director or highly paid
employee when the cost of the gift to the employer will be the value of
the gift to the employee.

(ii) Gifts for Special Services-Gifts for special services will be taxable if
they are received in respect of an office or employment notwithstanding
that there is no enforceable right to receive the payments, that they are
received after the employment has terminated and that they are paid
by way of gift. Payments made, however, not in virtue of the office or
employment but by way of testimonial or in recognition of the personal
qualities of the recipient will not be taxable.

340  Section 3 of the Income Tax Act define gift to mean a payment without consideration Of
payment with consideration to the extent that the market value of the payment exceeds the
market value of the consideration.

sk : teu
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(b) Medical services, payment for medical services and payment ’for insumnce
the employee, the employee’s spouse ang

for medical services provided to [
up to four of .the employee’s children and such services or payments 5,
available on a non-discriminatory basis to all employees of the employe,
Such services or payments must be available to all employees and provideq

: fit is given on a discriminatory bagig ;;

without discrimination. If this bene (
will be taxable and also if given to more than four children of the employee

it will be subject to tax.

f motor vehicle by the employee for the
[ly taxed as a benefit in kind provided the

employer claims relief or deduction in relation to ownership, maintenance
or operation of the vehicle. However, if the employer does not claim the
deduction or relief the benefit is excluded from the income of the employee,
Since the Government does not pay income tax from business activities
that are the functions of the government and therefor_e does not claim
deductions. Government employees do not pay tax on this benefit.

(c) Benefits derived from the use o
employee’s personal use is genera

(d) Benefit derived from the use of residential premises by an emplgyee of the
Government or any institution whose budget is fully or substantially out of

Government budget subvention.

(e) Where an employer makes payment for providing travelling for the employee,
the employee’s spouse and up to four children between the place of work
and the place of domicile which is more than 20 miles away, the payment
is not included in calculating the employee’s income from the employment
provided that the employee is recruited or engaged for employment solely
in the service of the employer at the place of employment. For example
an employer provides passage costs for the employee to commence the
employment or to go on leave for the employee and the employee’s family;
the payment for the passages is not included in calculating the employee’s

income subject to meeting those requirements.

(f) On premises cafeteria services available on a non-discriminatory basis
to all employees of an employer are not taxable as a benefit in kind. For
the purpose of Income Tax Act, if employees are provided different types
of cafeteria services based on seniority e.g. management staff consume
different food stuff from the rest of the staff, this should not be construed as
discrimination. For this benefit not to be taxable it must offered on premises
of the employer otherwise if the employer pay food allowance to employees
it will taxable since it is not on premises cafeteria.

(g) Benefits or payments that are unreasonable or administratively impracticable
for the employer to account or allocate to their recipients are also exclude
in calculating income from employment eg sports facilities.
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Fpr the purpose of tax liability where a person utilizes his or her taje
g1&s to earn income the same will be subject to tax since it will be regarél e
Income from business or income from another source if does not fay) ued
mcome from business. The principle is that where a person does not fal und
profession or trade he can fall under vocation and hence will be su*t,jend‘::r
tax. Most of the pastors fall under this category of vocation. If the pers:):t 3
utilizing his talents or gifts to perform the tasks of his employer, his incon 2
will be treated as income from employment, therefore, rules governing incom‘e
from employment will be applicable. -

(V) Past, Present or Prospective Business

Income from the past, present and future business form part of business anq
therefore subject to tax for example a person may cease to do business g,
convert the business into another form of business, the converted businesg
or ceased business may be referred as past business. A business PErson may
also secure Tax Identification Number®® and Vat Registration Number f,
prospective business.36

359
360

Sections 22-25 of the Tax Administration Act, Cap 438 of 2015 provide matters relating to TIN.
A good example of prospective business is by the intending trader. Rule 2 of the Value Added Tax
(General) Regulations 2015 define intending trader to mean any person who is in the process
of setting up an economic activity with the intention of making taxable supplies with a turnover
in excess of the value added tax registration threshold prescribed under Regulation 14 but not
yet commenced to make taxable supplies. This implies that a person can be registered for Value
added Tax even if that person has not commenced the business of making taxable supplies. The
conditions for registration as an intending trader are provided under section 29(3) of Value Added
Tax Act, Cap 148 of 2014 as follows:-The person should provide sufficient evidence to satisfy the
Commissioner of his intention to commence an economic activity, including contracts, tenders,
building plans, business plans, bank financing; The person makes or will make supplies that
will be taxable supplies if the person is registered; The person specify the period within which
the intended economic activity commences production of taxable supplies; A registered person
shall use Taxpayer Identification Number and a Value Added Tax Registration Number on all
documents required to be issued under this Act. The registration by a person under the Value
added Tax Act shall be a single registration, which shall cover all economic activities undertaken
by that person’s branches or divisions.
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7.4 Basis of Accounting for Tax Purposes

The business income of a sole proprietor is calculated either op..
(i) Cash Basis

This is the basis of accounting which recognizes revenue when g, .
received and recognizes expenses when the cash is paid.* The e " easb i
cash basis as a mode of accounting is thata person who accounts f, ;g
tax purposes on a cash basis derives an amount and, therefore, shal] ingom
the amount in calculating the person’s income or otherwise accoyp; fOIUde
amount as required by the law when payment is received or made availap :
the person and incurs expenditure and, therefore, may deduct the expendiglm
in calculating the person’s income or otherwise account for the expenditurer
required by the law when payment is made.’*” The main focus of thjg rulee?s
on payment received or made to the person and expenditure incurreq Which
are wholly and exclusively connected to the production of the income of the
person, hence, allowed to be deducted under the Income Tax Actor any other
law. Under this basis, revenue is earned when cash are received and eXpense js
incurred*® when cash is paid.

(ii) Accrual Basis

This is the accounting basis which recognize revenue and the related assets
when earned rather than when received and recognizes expenses when the
obligation is incurred rather than when paid.*®® Accrual basis is governed by
the rule that a person who accounts for income tax purposes on an accrual basis
derives an amount when it is receivable by the person and incurs expenditure
when it is payable by the person. This implies that an amount is receivable
by a person when the person becomes entitled to receive it, even if the time
for discharge of the entitlement is postponed or the entitlement is payable
by installments and an amount shall be treated as payable by a person when
all the events that determine liability have occurred and the amount of the
liability can be determined with reasonable accuracy, but not before economic
performance with respect to the amount occurs. Under this basis revenue at
recognized when are earned even if cash have not been received, hence, @
person income basing on accrual might include receivable and payable items.

366 John P. Q., Law Firm Accounting and Financial Management, Law Journal Press, New York,
2001,p.1-4.
367 Section 22 of the Income Tax Act, Cap 332 0f 2004, \
368 Section 24 of the Income Tax Act provide that for the purposes of sections 22 and 23,an amou:n
shall be treated as derived or expenditure incurred by a person notwithstanding that the pfrisn .
is not legally entitled to receive the amount or liable to make the payment, if the perso? cia
to be legally entitled to receive, or legally obliged to pay the amount.
369 John, op.cit. p.1-4. -
jtel
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In the case of Pickford v Quirke,” A syndicate purchased a COtton-Spinnin
mill with the intention of using it in a trade, however, on purchase of th
mill it was in a worse state than first anticipated. The syndxcate then decides
to strip the mill of its assets and sell it piecemeal, making a profit. Thig Was
repeated in a number of times with a number of mills. Due to the I€peateq
nature of the transactions the court held that the profits were trading Profits

and therefore taxable.

Another case is that case of CIR v. Fraser,”” In this case the taxpayer was ,
woodcutter who bought a consignment of whisky m.bond. He s_ubseqmgnﬂy
sold the whisky through an agent at a profit. In this case the judge stateq

that:-

“the purchaser of a large quantity of a quantity of a co_mmod1ty like whisky, greatly
in excess of what could be used by himself, his family and friends, a commodity
which yields no pride of possession, which cannot be turned to account except by
a process of realization, I can scarcely consider to be other than an adventurer in
a transaction in the nature of a trade. Most important of all, the actual dealings of
the respondent with the whisky were exactly of the kind that take place in ordinary

trade.”

Also in the case CIR v. Livingston and Others’” which involved three
unconnected individuals that together bought a cargo vessel, the vessel was
converted into a steam-drifter and sold for a profit. The purchase was the
first vessel the three individuals bought. An assessment was raised on the
profit which was upheld as a trading profit. The judge stated that:-

“T think the test, which must be used to determine whether a venture such as we
are now considering is, or is not, in the nature of “trade”, is whether the operations
involved in it are of the same kind, and carried on in the same way, as those which
are characteristics of ordinary trading in the line of business in which the venture

was made.”

7.5.3 The Nature of the Asset
The principle focuses on the nature of assets and consider whether the assets
per its nature is for an investment that has the ability to generate income,
personal assets (personal enjoyment) or assets to be used in trade such as
plant and machinery. After making this categorization of assets it become
easy to determine whether the assets is for investment, personal use or for

business purpose.

373 CA 1927, 13 TC 251.
374 [1942] 24TC498.
375 11TC538.
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The final withholding payments received by the withholdee are Subjecy
tax according to the rates provided under paragraph 4 of the first sch to

of the Income Tax Act. Most of these payments are excluded in ingg‘“ﬁ
from business since they are regarded as gains or proﬁts_ n the hang of :‘lﬁ
withholdee (Income from Investment) whereas to the business may pe treg the
as expenditure, hence excluded. &

7.7.3 Amounts Included in the Income from Employment

Section 5(1) of the Income Tax Act provides that the total income of 3 Persg
shall be the sum of the person's chargeable income for the year of incom
from each employment, business and investment less any reduction alloweg
for the year of income under section 61 relating to retirement contributjoy
to approved retirement funds. The total income of each person shyj be
determined separately. When determining income of a person it has tg be
determined separately in the sense that the income included in income from
employment cannot be included at the same time in income from businegs
They have to be treated separately. ‘

7.8 Deductions

This refers to expenditure or incurred expenses which are wholly apq
exclusively connected to the production of income of the person.®! Most of
these deductions are applicable in income from business and income from
investment. There are deductions which are allowed under the law and others
which are not allowed.

7.8.1 Criteria Governing Deductions

There are rules or principles or criterion guiding the tax authority or courttg |
consider whether deductions should be granted or not in a given particular
situation?®?:-

(a) Nexus or Link Between the Expenditure or Loss and Production of
Income. An allowable deduction, a loss or outgoing must be incidental
and relevant to the gaining or production of income. This implies that
the expenditure and loss must have an essential character of an income
producing and it must have been incurred for the purpose of producing
income.

(b) Apportionment of Expenditure. Expenditure which is incurred for trade
and other purposes may not be deductible unless it is capable of allocation
into distinct purposes, one or more of which can be said to have been
incurred wholly and exclusively in the production of income.

401 Section 11(2) of the Income Tax Act, 2004,
402 Practice Note on income from Business, Practice No.5 of 2013.
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(b) Excluded Expenditure

Section 11(5) of the Income Tax Act stipulates clearly some of the e
which are excluded. The implication is that a person cannot Claimxgendit”re;
in respect of these deductions since they are excluded by the law, Theeducti%
expenditures includes:- EXClugyq

(i) Tax payable under the law.

(ii) Expenditure incurred in corrupt practices.

(iii)  Fine and Penalties payable to the government or politica]

el ) llbdivjsi0
any government for violation of the law. M of

(iv) Expenditure incurred by the person in deriving exempts am
withholding tax.
(v) Distribution by an entity.

ount o fing

Note:-Section 11 of the Income Tax Act Cap 332 has been amendeg
Section 18 of the Finance Act 2016.Section 11(4) has been deleteq. Alsoi by
(f) which is under the excluded expenditure have been deleted. 2

(c) Expenditure of Capital Nature

Section 11(5) of the Income Tax Act as amended by 18 of the Finance At
2016 defines expenditure of capital nature to mean expenditure that secures
benefit lasting longer than twelve months. The definition which was under fe
Income Tax Act which defined expenditure of capital nature has been replaced
by the definition under the Finance Act 2016.Examples of expenditure of
capital nature includes cost of registration of patents and trademarks, self
education expenses of the business owner etc.

(d) Environmental Expenditure in Conducting a Resource Extraction Business
This expenditure was allowed under Section 15 of the Income tax Act, Cap
332.The Finance Act 2016 under section 19 amended Section 15 of cap 33
to the effect that expenditure incurred in connection with remedying anj
damage caused by natural resource extraction operations to the surface ofd!
environment on land is no longer allowed under the law.

7.8.3 Allowed Deductions
These are expenditures or expenses which wholly and exclusively connecteé
to the production of income of the person from business or investment dertlhf
deductible. This implies that there is nexus between the income &t
expenditure incurred by the person, Herein below are deductions whic
allowed by the law:-

Tax Law and Practice in Tanzania
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(a) Interest Expense

gection 3 of the Income Tax Act define ine
use of money and include a payment made or
that is ot a repayment of capital, any gain

premium, SWap payment or similar payment, amounts treated as interest

under section 32, amounts recognized as int I i
and interest imposed under Division T of Parte\rfeisltl.under S

rest to mean a payment for the
accrued under a debt obligation
realized by way of a discount,

Section 12 of the Income tax Act, Cap 332 provides that interest incurred by a
person durmg a year of Income under a debt obligation shall be incurred wholly
and exclusively in the production of income from a business or investment and

hence deductiblg. This g_ection provides the condition for this deduction to
be allowed that interest incurred by a person during a year of income under

a debt obligation shall be treated as incurred wholly and exclusively in the
production of income from a business:-

(i) if the debt** obligation was incurred in borrowiné money employed in
the business; or

(i)  The money was used to acquire an asset that is employed during the
year of income in the production of the income.

g

e et

g

Ay

e

s

e

X ;‘n—%

(b) Trading Stock Allowance

Section 13 of Cap 332 provides that for calculating a person’s business income
for a year of income there shall be deducted trading stock allowance.

The allowance is calculated as= The opening value of trading stock of the
business for the year of income + expenditure incurred by the person during
the year that is included in the cost of the trading stock minus the closing
value of the trading stock of the business for the year of income.

-
T z T o A T
e e e e S e e e e e

The closing value of trading stock of a business for a year of income shall be
the lower of the cost of the trading stock of the business at the end of the year
of income or the market value of the trading st_ock of thg busmes§ at the end
of the year. When the closing value of the tra.d;ng stock is determined on the
basis of the market value the cost of the trading stock shall be reset to that

value.

e ]

== e
- T

404  Debt means any debt obligation excluding a non-interest blearing debt obligati(?g; a l.}debl:
obligation owed to a resident financial institution; a debt oblxgatlc?n owed to a non-resi ent ban
or financial institution on whose interest tax is withheld in the United Republic. "Tne total amount
of interest that an exempt-controlled resident entity may deduct for a year of mcomedshal‘ldnot
exceed the sum of interest equivalent to debt-to-equity.ratlo of7to 3. exem.pt-czntfollt;h resi en;
entity is an entity which is resident during the year of income and a‘t any ttluifb umﬁ 'e: K:;l ot
income 25 percent or more of the underlying ownership of thle entity is held by entities e3 = pt
under the Second Schedule, approved retirement funds, charitable organizations, non-residen

persons or associates of such ‘entities or persons.

T y Baraka Saiteu
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I¢ is also our collective understanding that TRA cannot simply ignore what
the other laws provide n relatlon_ to specific trades or industries, yet 11 ogdffr
for the Taxpayer to enjoy a specific relief provided for in the said laws, 1t 18
necessary that the said laws must be consistent with the revenue laws and
must further recognize the supremacy, or otherwise of the revenue laws. In the
present situation, the BAHA provision does not suggest that an approval by the

BOT is also an automatic approval for deduction under the Income Tax Act.

In our view, an approval by BOT provides a basis for a Tax payer to enjoy a
deduction but that is different from saying that the approval is absolute and
that TRA must honor it irrespective of anything to the contrary. Section 25(4)
of ITA suggests that the Taxpayer must have first included the amount he 15
entitled, then when such amount constitutes a debt claim, he must write it O'ff
as a bad debt, and may then deduct the amount disclaimed or written off in
calculation of the person’s income for that year and if the tax payer is a be_mk,
like in the instance case, he must first obtain BOT approval. See especially
Section 25(5)(a) of ITA. In the light of our view above, we find that the 1st and
2nd grounds of appeal have merit and we allow them.

Coming to the 3rd ground of appeal, which relates to erroneous interpretation
of Section 25(5) (a) of the income Tax Act on the technical meaning in
accounting of the word “provision” for bad or doubtful debt being different
from actual debt, the Appellant’s Counsel submitted that, in tax accounting
when referring to a provisioning of bad or doubtful debt, it means those debts
which actually have not became bad, but a person anticipates that out of these
debts some of them are not likely to be recovered.

According to Mr. Tito, under Section 25(5)(a) of ITA, what is allowed as
deduction are debt claims which actually become bad or in other words which
have been proved to be uncollectable, and not anticipated to be uncollectable
or in anticipation of becoming bad in the future. This is because Financial
Institutions do not issue loan on charitable basis. They issue loans under
security or collaterals which are intended to protect those loans. In the event
the borrower fails to repay the loans, then financial Institutions may recover
them through disposal of security which has been issued by the borrower. It is
only upon disposal of these securities that the Financial Institution can know
and actualize the loss and can be said to have made a loss in relation to that
transaction, whose cumulative effect may lead to a total general loss, that is
where no profit has been realized as a whole by the Institution in that whole
year of income.

In reply to Appellant’s counsel, Dr. Kibuta, Counsel for Respondent submitted
that the deduction claims which were disallowed by TRA are loans which
were classified under Regulation 15(4) of the Management of Risk Assets
Regulations as losses, which provides that losses should be taken in the period
they occurred as uncollectable when they have not shown any significant
improvement. Dr. Kibuta went further to state that all unrecovered losses

Tax Law and Practice in Tanzania Baraka Saiteu

149

Scanned by CamScanner




S e ——— = —

which BARCLAYS Bank claimed deduction and provisions were covereq
in 2005 and 2006. In both years, SARCLAYS sought approval from BOT to
satisfy the requirements of Section 25(5)(a) of BAFIA and Reg. 4(3)(i) of
the BOT Regulations. The approval was given and the BOT approval letter
was tendered as exhibits in the Board. He also countered that the Appellants
Counsel argument that a bad debt can only be. allowed Fpr deduction after
being written off is not consistent with the wording of Section 25 (5) of ITA,

Dr. Kibuta insisted that, according to BOT Regulations, a bank cannot
provision a bad debt unless the same has been classified as a loss. Th_erefore, the
only requirement for Financial Institution is that they should obtau} approval
of BOT. this is obviously a simplistic approach, and we do not buy it.

It is our respectful opinion that indeed, in the case of debt claim of Financial
Institution, only after the debt claim has become a bad debt as determined in
accordance with the relevant standards established by the BOT that it becomes
eligible for writing off as a bad debt and thereafter the Bank can lawfully claim
a deduction. A provision for bad debt cannot be said to be a bad debt as it
has not been actualized. It is only after recovery measures have failed that the
debt/loan/loss becomes bad and cannot be realized. It has to be a bad debt,

We are therefore of the firm view that the third ground of Appeal has merit
and we allow it.

Let us examine the fourth ground of Appeal, which relates to application of
BOT Regulations.

The Appellant submitted that, Section 25(5) (a) of ITA requires that a bad
debt must be determined by the ROT before TRA can allow it as a deduction.
The standard upon which the BOT determines a debt claim as bad are referred

to as the Management of Risk Assets Regulations 2001 made under Section
12 of the BAFIA 1991.

Under these Regulations, there is classification of loans, and Regulation 15,
is relevant whose sub regulation (4) relates to losses. Mr. Tito for the TRA
submitted that, in order for a loan to become classified as loss or debt claim,
it has to meet the conditions indicated under paragraph (a) (b) and (c) of
Regulation 15 (4). Once the loan has been classified as a loss, the effect goes
to Regulation 7 for which now the loan/loss is required to be charged off or

written off, hence the loan is classified as a loss that it has met the auditing, at
the end of quarterly review.

On the other hand, Dr. Kibuta for the Respondent argued that the deduction
claims which were disallowed by TRA are loans which were classified under
Regulation 15 (4) as ‘loan losses”. Regulation 15 (4) requires that loses
should be taken from a period they suffered as uncollectable and according

to Regulation 15 (4) (a) they become uncollectable when they have not shown
any significant improvement.
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(i)  Securities in a Corporation

Securities refers to financial instruments issues by corporations for differe,
purpose such as to raise capital to finance the programs or activities of the
organizations, A good example is debt instruments such as bonds Deby
instruments when issued different investors may take them as securitieg and
invest in the corporation basing on the value of each debt instrumep;.
| person who invests in a corporation by purchasing debt instruments will
! be regarded as a creditor/investor to a corporation. The investor wjjy be
expecting to receive the principal sum plus interest during a defined Period
of time per the contract entered. The interest recgwed by the investor is
regarded as income from investment and hence subject to tax.

(i)  Beneficial Interest in a Non-Resident Trust

Section 3 of the Income Tax Act defines membership interest in an entity
to mean a right, including a contingent right and whether of 2 legal
or equitable nature, to participate in any income or capital of the entity
and includes the interest of a partner in a partnership, the interest of a
beneficiary in a trust and shares in a corporation. A beneficial interest is
the right to receive benefits on assets held by another party. Beneficia]
interest is often referred to in matters concerning trusts. For example,
most beneficial interest arrangements are in the form of trusts, whereby one
has a vested interest in the trusbs assets. The beneficial interest in a trust is
regarded as investment and whatever distribution made to a member by a
trust it will be subject to tax.

(iv)  Interestin Land and Interest in Buildings

A person who is having interest in land or building such as units title in 2
| condominium property is regarded as having an investment since he may
decide to dispose off his interest and out of such disposition there will be
gain which will be subject to capital gains tax. Gains from property such as
land and building are regarded as gains from investment and hence subject
to tax as provided by the Income Tax Act*’, A person may decide also to
lease his property and out of it he will be receiving rent which is also subject
to tax because it is regarded as income from investment.

420 Section 90 of Cap 332 of 2004 provides that where a person (an “instalment payer”) derivesa
gain in conducting an investment from the realization of an interest in land or buildings situated
in the United Republic, share or securities held in a resident entity, the person shall pay income
tax by way of single instalment equal to in the case of a resident person, ten percent of the gain;
or in the case of a non-resident person, twenty percent of the gain, The instalment referred shall

it be paid before the titles to an investment asset is transferred and the appropriate authorities for

registration, transfer or approval shall not register such transfer or change of name without the

production of a certificate of the Commissioner certifying that the instalment has been paid or
that no instalment is payable,
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gection 82 of Cap 332 provides for withholding of tax from income from
investment. The Section among other things treat interest paid as income from
investment and therefore subject to tax. Section 86(1)(b) of Cap 332 provides
interest paid by financial institution to a resident individual where the interest
is paid with respect to a deposit held with the institution. This implies that
where a person is having a deposit account or any other type of account
such as fixed account in a financial institution and such financial institutions
pays interest in respect of such deposits, the interest paid by such financial
institutions will be regarded as income from investment and therefore subject
to tax. The rate of tax applicable is 10% of the total amount of interest paid
as provide by paragraph 4(b) (ii) of the first schedule of the Income Tax Act.

The case of The board of trustees of The National Social Security Fund (NSSE)
versus Commissioner General, Income Tax Appeals No.16 of 2015(TRAB) describe
interest from government bonds and as to whether it is subject to tax.

This is an appeal by the Board of Trustees of the National Social Security Fund
herein referred to as the appellant against Commissioner General, Tanzania
Revenue Authority (the respondent) challenging the notice of tax Assessment
number F. 420703532 of tax amounting to Tshs. 22,505,487,588.17 for the year
of income 2011.The appeal is made under section 16(1) of the Tax Revenue
Appeals Act Cap 408 of the laws of Tanzania Revised Edition 2006 and Rules
6(2) and 7(2) of the Tax Revenue Appeals Board Rules GN 57 of 2001 and
Tax Revenue Appeals Board (amendment) Rules GN number 366 of 2009.

Issues

> Whether the respondent was justified in assessing tax on interest from
government bonds.

> What reliefs are the parties entitled?

Analysis and Decision of the Board is as follows:-

During the hearing the appellant raised the issue of res-judicata to the effect
that the Honourable Board is binding to the previous decision made in the
case of the Registered Trustees of the Parastatal Pensions Fund versus the
Commissioner General TRA, Income Tax Appeal number 48 of 2012 the
decision which has not been appealed against hence in the absence of material
change the matter is res-judicata and the decision is final and b.indi.ng to the
parties and the respondent is barred from re-opening the matter in subsequent

years and in similar circumstances.
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Resisting Mr. Noah told the Board that the rule of res-judicata does not apply
to this appeal due to the effect that the decision of the Board in Appeal numpey
48 of 2012 relates to a different year of income and tax assessment and there i
a pending proceeding number 13 of 2012 in the Tax Revenue Appeals Tribunaj
in relation to appeal number 48/2012 hence the decision of the Board is not

final and conclusive hence the Board is not bound by the decision of the saiq
appeal.

Section 9 of civil procedure code cap 33 RE 2002 under which the principle of
res-judicata is provided it states

“No court shall try any suit or issue in which the matter directly and substantially in
1ssue has been directly and substantially in issue in a former suit between the same
parties or between parties under whom they or any of them claim litigating under the
same title in court competent to try such subsequent suit or the suit in which the issue
has been subsequently raised and has been heard and finally decided by such court”

In the case of Registered Trustees of Chama Cha Mapinduzi versus Mohamed
Ibrahim versus and Sons and Au Mohamed Mohamed, Civil appeal number 6/ 2008,
the Court of Appeal had this to say:-

It1s well settled law and leading authorities are at one that in order for the plea

of res-judicata to successfully operate the following conditions must be proved
namely:- :

(@)  The former suit must have been between the same parties litigating
parties or between parties under whom they or any of them claim.

(b) The subject matter directly and substantial in issue in subsequent suit

must be the same matter which was directly and subsequently in the
issue in the former suit either actually or constructively.

(© The party in the subsequent suit must have litigated under the same title
in the former suit.

(d)  The matter must have been heard and finally decided.

(¢)  That the former suit must have been decided by court of competent
jurisdiction.

Therefore as per the provisions of section 9 of the Civil Procedure Code, Cap

33 RE 2002 and also as per the cited case above in relation to the instant case

this Board is with due respect that the ingredients of res judicata were not

fulfilled for the Board to have applied it. That the former and the subsequent
suits are not the same.

Baraka Saitet
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Therefore the appellant’s argument th
subsequent appeal is misconceived h
suit could not have been hit by res

at the rule on res-judicata applies in this
lence lack merits. Therefore the subsequent
Judicata as alleged by the appellant.

The appellantin his Sul?mission stated that the interest earned from investments
in government bonds is exempt from Income Tax by virtue of Government
notice number 177 of 1993 read together with section 141(2) of the Income
Tax Act Cap 332 R.E 2006 which still recognizes orders made under the old
Income Tax Act numbér 33 of 1973 including GN number 177 of 1993.

The respondent’s legal counsel opposes the appellant’s learned advocate
assertion and went on to argue that the interest earned from Government
Bonds is chargeable to Income Tax for the reasons that the Government notice
number 409 of 1991 which was issued by the Minister for Finance under the
powers vested to him under section 15 of the Income Tax Act 1973 were
revoked by section 2 of the Miscellaneous Tax exemption and Remissions
Revocations Act, Number 16 of 1992 hence such GN number 409 of 1991
which granted tax exemption to investors in government bonds was revoked,
therefore, the tax exemption was no longer available to the most investors
including the appellant except for few beneficiaries specified under section
3(a) and (b) of the revocation Act,1992.

The respondent’s legal counsel went ahead stating that the GN number 177
of 1993 relates to Government stocks and securities which was not relevant
to the instant appeal and it was issued by the Minister for finance to increase
the scope of section 2 of GN number 409/1991 the section which was already
revoked by the miscellaneous Tax exemption and Remission Revocation Act
1992. Upon carefully hearing arguments by both parties this Board concur
with the respondent’s arguments that according to GN number 409 of 1991 L
issued under section 15 of the Income Tax Act 1973 all investors including the il

appellant who earned income by way of interest from government bonds were
exempt from Income Tax. However, by virtue of section 2 of the miscellaneous
tax exemptions and Remission Revocation Act numb(?r 16 of 1992 tt}e GN
Number 409/1991 which granted tax exemption to the investors including the

S ; Baraka Saiteu
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8.6.8 Royalty :

Royalty 1 defined under section 3 of Cap 332 to mean any payment made by
the lessee under a lease of an intangible asset and includes payments for the use

of or the right to us¢, a copyright, patent, design, model, plan, secret formula
or process Of trademark; the supply of know-how including information
concerning industrial, commercial or scientific equipment or experience; the
yse of or right to use, a cinematography film, videotape, sound recording OT
any other like medium; the use of, or right to use, industrial, commercial or
scientific equipment; the supply of assistance ancillary; or a total or partial

forbearance but excludes a natural resource payment.

This section focuses on payment made in respect of intangible assets and not
tangible assets. Section 69(e) of the Income Tax Act provides that royalties
paid for the use of, right to use or forbearance from using an asset in the United
Republic have a source in the United Republic and therefore subject to tax.

Section 82(1)(a) of Cap 332 provides that where a resident person pays a
dividend, interest, natural resource payment, rent or royalty; and the payment
has a source in the United Republic the person shall withhold income tax from
the payment at the rate provided for in paragraph 4(b) of the First Schedule to
the ITA 2004 as amended. Paragraph 4(b)(iii) of the first schedule to the ITA
2004 as amended provides that the rate of tax applicable in respect of payment

of royalty is 15% of the amount of royalty paid.

The case of BP Tanzania Versus The Commissioner General, Civil Appeal No. 125 of
2015(CA) discusses tax matters in respect of payment of royalty.

Material facts of this case is that the appellant BP Tanzania Ltd 1s a
licensed oil company which markets and distributes petroleum products.
On 24th November, 2009, the Respondent’s Large Tax Payers Department
conducted a tax audit on the appellant. The audit covered among other
things, withholding tax for the financial years 2007 to 2008 regarding
appellant to non-resident companies in respect of

payments made by the
Payments were made to BP Internationaland BP

services rendered to her.
South Africa as follows:-

ISP Global Charges in ‘respect of Accounting Package that was used by
BP globally which had the server in London and the appellant’s employees
accessed the server by using a pass word and a satellite dish supplied by a

local provider.
Application System Support based and provided by BP South Africa whereby,

in case of any technical difficulty the appellant’s employee would make a
phone call to South Africa and be assisted on how to sort out the problem.

Baraka Saiteu
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4. Application System Licenses fees paid to suppliers of accounting packages
installed in the server in London and were accessed by the appellant

using a satellite dish from Dar- es- Salaam.

s to the BP International internet

5. Information technology service fee
e to BP employees

system which has a server in London and accessibl
worldwide.

Also the appellant paid consulting professionall fees to AON South Africa

which availed the appellant supportin respectof a F und to which employees
were contributing their salaries. The Fund was ma_.naged in South
Africa and on monthly basis the Fund would send emails to AON South
Africa to do the accounting of the Fund. Pursuant to the 2007 - 2008 audit
exercise, the respondent concluded that, the appellant had withholding tax
liability of Tshs. 477,776,665/= constituting principal tax liability of. Tshs.
340,041,024/= and interest of Tshs. 137,735,641/=. The appellant was issued
with a withholding Tax Certificate/Interest number WHT/MAT/4/9/10

" thereupon the respondent demanded the respective withholding tax be paid
by the appellant.

The appellant challenged the demand to the withholding tax liability on ground
that, services wererendered by non-resident companies and payment effected
by the appellant was not subject to withholding tax because payments and
the services in question were on licence fees and sourced outside Tanzania.
The appellant was not successful in both the Tax Appeals Board (The Board)
and the Tax Revenue Appeals Tribunal (The Tribunal) hence this appeal.

Issues

> Whether payment by the appellant to non-resident companies for
services rendered to her is royalty.

> whether the royalty payment has a source in the United Republic so
as to attract withholding tax as claimed by the respondent.

Analysis and Decision of the Court is as follows:-
In the United Republic of Tanzania, the obligation to pay tax is a creature
of section 6 (1) (a) (b) of the Income Tax Act 2004, which states that:-

“....6(1)-Subject to the provisions of subsection (2), the chargeable income of
a person for the year of income from any employment, business or investment shall
be:-(a)in the case of a resident person, the persons income from employment,
business or investment for the year of income irrespective of the source of income;
and (b)in the case of a non-resident person, the persons income from employment,
business or investment for the year of income, but only to the extent that the
income has a source in the United Republic. ... “
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| In the matter at hand, except for the professional consulting professional fqes, in
i terms of sections 3 and 69(e) of the Income Tax Act, the appellant who is he
;[ resident tax payer in the United Republic paid royalty to forelgq Companieg
: which rendered services to the appellant. The contentious remaining issue g
whether the royalty payment has a source in the United Republic so a5 ¢,
attract withholding tax as claimed by the respondent.

In an article titled International Taxation-Royalty and Fees for_Technical
Services by Chhaya Desai, discusses sections 5 and 9 of the Indxq Income
Tax on the overall taxability under domestic law in that, nonresidents are
liable to tax on:-

(@) Income received or deemed to be received in India, and X
(b) Income which accrues or arises or deemed to accrue or arise in India.

Furthermore, income by way of Fees for Technical services would be taxable
in India if payable to the non-resident. This position is further clarified in
an Article by Deloitte International on Positive Developments for corporate
withholding Tax in India which states:-

“When a non-resident company provides services to a local company, the invoiced
amount will often be subject to a tax withholding applied at source by the customer,
This withholding is the remitted to the local tax authorities”

The taxability of technical, managerial or consulting services provided by
foreign companies to the Indian clients performed outside India was an issue
before the Supreme Court of India in the case of Ishikawajirna Harima Heavy
Industries (288 ITR 408). Foreign Companies were taking a stand that such
services should not be taxable in India, since they were not performed in
India and had no territorial nexus with India. The apex Court held that:-

“Services should be rendered as well as used in India for being taxed in India. If both
conditions are not fulfilled, the fees for the technical services are not chargeable to
tax in India.”

The exemption to charge withholding tax in India is where there is a Treaty
with the Country where the foreign companies are resident. In in Kenya,

Royalties if paid to a non resident are subject to withholding tax of 20°/0
(Delloitte International).

Thus, in a nutshell, payment of royalty to a non resident and subjecting the
same to withholding tax is a well-established phenomenon at the global level
_ in a specified legal _framework. We have deliberately cited some examples
| to amplify that subjecting payment of royalties to withholding tax forthe |
i obvious reason of ensuring that income derived from business is taxed at

the source and the Local Tax Collection Authority imposes and collects |
the requisite taxes and that this issue is a global issue. !
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(11 1) 0 4]
The word ) smlatec} as sqllmted by Ms. Karume is i
interpretation of Tax Legislation 1s indeed contrary to the

which requires Tax Law to be read as it i
and one should not attgmpt to smuggle in the words not intended to avoid
setting dangerous precedents. In the premises, the Tribunal erred to determine

that the asset in question for the purposes of section 69(1) (e) is BP Tanzania
(the ;}ppellant company). The assets in the context of the law are servers in
Britain and Republic of South Africa where non

located from which the appellant accessed and enjo
Republic to do his business.

-resident companies are
yed services in the United

In the premises, we are satisfied that, the appellant made payments of royalty
to BP International and BP South Africa have a source in the United
Republic and as such, the appellant ought to have withheld tax of in the
financial years 2007 to 2008 in respect of ISP Global Charges; Application
System Support; Application System Licences and IT Service Fees. As the
appellant did not withhold tax he must pay the unwithheld tax.

Regarding payments for other consulting professional fees, the non- payment
of the withholding tax it was not contested by the respondent as correctly
deliberated by the Tribunal buthad the entire appeal dismissed. Considering
that, the Provident Fund to which the employees made contributions was
managed in South Africa where the consulting professional services were
rendered then; the withholding tax was wrongly demanded.

Therefore, the grounds that payments by the appellant to non-resident
companies were not subject to withholding tax because the payments for the
services in question were sourced outside the United Republic and on
licence fees is not merited are hereby dismissed.

Another issue is in respect of the withholding of the BP Provident Fund. As
correctly submitted by Ms. Karume in her submission before the Appellate
Tribunal, it is true that the Tanzania Revenue Authority did not dispute that
it was not correct to withhold tax in respect of the BP Provident Fund.

Notably, as rightly submitted by the appellant’s pounselin _the appeal before
the Appellate Tax Tribunal, the Provident Fund isa collectlpn of employr_ees’
money for the welfare of the employees. Normally, Provident Funds is a
portion channeled for employees’ benefits after taxing the employee’s basic
salary, In other words, a remittance to the Provident Fund arises after the

Tox Law and Practice in Tanzania - : Baraka Saiteu
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.1 Normal Registration

-

to the effect that the

The Iaw provides the condition for this exemption

exemption granted shall cease to

. become due and payable as if exemption had not been granted if the said
. goods or services are transferred, sold or otHerwise disposed off in any

way £0 an other person not entitled to enjoy similar privileges conferred the

Value Added Tax &ct. The order issued by the Minister shall specify goods

ot sexvices that are cligible for exemption, commencement and expiry date

of the exemption. The Minister is also empowered by the Jaw to appointa

technical committee <which shall advice him on the granting and monitoring
of exemption.: ot P

(¢) Excraptions Given by Way of Agreement

ch:jori 7 of VATA 2014 as amended by scction. 35 of the Written Laws
(Miscellaneous Amendments) Act, Act N 9 of 2017 provide exemption
of ‘agreement entered. between the Minister responsible and

by way
Jternational agency listed under the Diplomatic and Consular Immunities
e effected under the Value Added

and Privileges Act. The exemptionshallb
Tax Act by cxempting the import of goods imported by the person or
fue added tax payable-on taxable supplies made to the

refunding the va
person upor application by the person. . e

Value Added Tax Registration

There are three main types of VAT registration namely:-
This is a type of xegistration which requires persons Wit appropriate '
illiong45 and others regardless O their

{hrcshold which is pund s
' - for the Value Added Tax. Section 28 of V.
month, beregistered for value

hreshold to registe : i

rovides that a person shall, inrespectol any

; : day if there is reasonable ground to
nths period commencing

2dded tax from the first day of that month,
ter thant ﬂ;c

expect that the persom's turmover in the twelve m0
A% {he beginning O th will be equal to or grea

£ the previous mon
registration. threshold. .
tration that:-

Tk o sct conditions for registra .
ang;g: 3;: rcquircd, in respect of any mgnth,.to be rs:gxstcred for vaI::.i
©ddcd tax from the girst day of that smonth if the persons turnover is eq¥

i in the period of twelve momh;

¢ that istration threshold i ) »
oo st s rceg;reviom month. This jmplies that the mnovgr44 '
than in the period of twelve mon

e previous month. i

A ) - k 201 s. . .
General) Regulations ¢hall be the sum

of the Value dded Tax ‘ < gt cannlies
?:é:ignig(?) of v;cr’k 2014 pmw(ddes hat the tumotes M et of tg&um‘ﬂ of
mtde, orto bemade, by the personin the course ofan c:m_ 0L ok to be mede, s the person

~ period; 7nd total yalue of supplies fimportéd serviCes AT L taxable p R
ectod and tota yalue LR o K ppltefthe pere T T B
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g_cgmpulsowﬂeglstraﬁon

| Tlns isa type of registralion wh eby the “ommissioner G
 toregister any person for Value Added Tas Trespective of t
pesson and where the persons failed to ragister for Value /
~ bythelaw Section 33 of VATA 2014 provides the condzto"
registration by the Commissioner General:-

Where the Commxssmm,r General is satisfied tba‘ ~
10 be xegistered for value added tax and that pers
B registration, subject to section 30 of V/ A 2014 the Co
, shall register the person and, tot later than fourt
Wwhich the registration is done, onﬁ/ thd person o

 Whete the Commissioner Gegers is sptisfied
‘“d“dmgprobecuon of Goveryment reyenue,

) Vol m v .,u..f \ 54
der to. .J,'m&@mw
W&Wﬁ@nj@@wﬁw cing taxab

Wil 1lld.
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This refers to the place where Value added tax can be administered orimposed,
The place of taxation can be categorized into the following:- 2

"' (a) Supplies of Goods and Services Made in Mainland Tanzania
The following are the rules or principles governing place of Taxation:-

() A supply of goods shall be-treated as a supply made in Mainland
 Tanzania, if the goods are delivered of made available in Mainland .

‘Tanzania. s | |
Goods instailed or aséembied in Maixﬁaﬁd'Tanzania. by, or under 2
contractwith the supplice shall be treated 25 2 supply made in Mainland
Tanzania. b

A supply of goods shall be treated as a supply made in Mainland
Tanzania if the goods.are dispatched or transposted from Mainland
Tanzania to a place outside the United Republic. . -
A supsly of immovable property situated in Mainfand Tanzania or 2.
supply of services directly related to land situated in Mainland Tanzania
<lyall be treated as a supply made in'Mainland Tanz4nia:

A supply of services directly related toland situated outside Mainland
‘Tanzania shall be treated s a supply made in Mainland Tanzania if
the suppﬁer is 2 non-re‘_sident who is operating through a fixed place in

- Mainland Ta_nza.nia. ' 2
| i1, clectricity, or thermal energy is supplied through a
Rt

il ® T
FS

-

»

G gl Sl
Ny etaran RawnlldaS R R

4

(vij  Where water, 25,0 ity, or thermal en¢
cable, or other contiauous distribution network and

, « ce Tnildakﬂand'Tmzaniaq:ffoma place in Mainland' : :
Tnce outside the United Republic alt ed 2

Vi
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: ' %15 Tuternational Transport Services ,
: (a) Section 59 qf the Value added Tax Act as dmended by section 67 of the:
Finance Act2017 provides for the principles or rules or conditions governing
international transport services as follows:=

o (B) A supply of goods for use in repairing, maintaining, cleaning, renovating,
+ . modifying, treating, or othetwise physically affecting an aircraft or ship
engaged in international transport scrvices shall be zero-rated.
A supply of aircraft’s stores or ship's stores, for an aircraft or ship shall be
- zero-rated, if the storcs. are used for consumption or sale on the adreraft
or ship during a flight or voyage that constitutes internationzl transport
services. i ST AEE i
(d) The supplics of services which shall be zerorated are 2 supply of
international transport services, a supply of insuring the international
fznsport of goods; and a supply of the services of repairing, maintaining,
deaning, renovating, modifying, treating, of otherwise physically affecting
an aircraft or ship engaged in international transport services; 4 supply, to
2 non-resident who s rot a registered person, of services that- consist of
the handling, pilotage, salvage, or towage of a ship or aircraft engaged in
international transport services; orare provided directly in connection with
the operation or management of a ship or aircraft engaged in international

transport SCrvices.

i ITnA

(e) Asupplyof ancillary transport services of goods intransitthrough Mainland

Tanzania in circumstances where the service is an integral part of the supply -

_of an international transport services and in respect of goods stored at the
pott, airport, Of adeclared customs area for not more than thirty days while

2wraiting onward transport shall be treated as zero rated. E

rally, the amendment introduced by the Finance Act, 20_1'71,.y treatinga
s?igiyqo? ancillaty transport services of goods I transit as zero rated supply
e ved a conflictwhich vas thc'rcbcforebemenTanzamaRcvemeAuthpmy,‘
ers (service provider) 1. TATOA, TAFFA and TASAA that the

and transport :
supply -wfs subject to the value added tz.x
.16 "V.alnc Added Tax o Tourism Business | = g
The schedule to tht Value Added Tax Act 2014 paxagg,gil 21

. ‘g . . QMMQ |
supply of tourist guiding, game driving, Watet ¥
park fees, and ground {ransport services X0 1 val
‘position of the Jaw before the amendment Wb

o asagraph 21 of the Sches
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519 49 BED Machines and Value Added Tax - = oo

iy i Ihe seventh schedule of the Tax Administration (General) Regulations 2016% -

Rt paragraph 1 provides that the costs incurred by a user for the acquisition of

& ‘an EED from 2n approved supplier for the first time shall be borne by the

3 3¢ Qovernment. Paragraph 2 provides that the cost incurred by taxable person
- shall be deductible as mput tax in the VAT turn. : :

oy #0- The cost of BED machines for non-taxable persons shall be treated as
¥ a expenditure Jdeductible under section 11¢2) of the Tncome Tax Act 2004 as
> amended. For presumptive tax payers the cost shall be deductible from the
F¥."fax payable in the year of income in which EFD 15 acquired and if not fully - -
. deducted will be deducted in the subsequent yeat of income, . - 5
The taxable person is required to have EFD machine for the purpose of
* secistration as a VAT Trader. EFD machines are also used: by other traders
. o arapot VAT traders. The machines amons other things help them to keep
. 1ccozds of their businesses which will assist them during asséssment and also
willhelpthem.to reduce disputes between TRA and.ataxpayer since éverything
is transparent as can e vicwed by the tax authority as well as the tax payer

> Cases ; ' _ ; : b
. - 3 . 0] . 2o 20- dit ‘
. & Bideo Oil and Soap ¥. Commissioner General (1)...[200¢] 4 TILR 2  Cre .
: ot Wheth ble person 18 crmitted to 1ssue credit notes

notes — ether or not a taxa it P pas o s

1 = taxable pers
+aced on yolume discounts Whether or not a taxab ) -
;. sefund of excess czedits based on such discounts - VAT Act and the VAT

(Gencrai). Regulations.

Tanzanz'aPOﬁSA_zzrhoﬁtyv.
services t0 foreign gOME

1

Commissioner General (2008 4TTLR 128-Stevedoring
ships - Whether zer0 rated. : :

- | » Led (200§ 4 TTLR 105- Tax audit
o Commzsszogeg ggggg-zis?ioﬁgcizgoj&ﬁ% e [czon}gnfq additional assessment
e tios where a taxable person s doing fferent usinesses.

byushlgmark-qu . | | | jpany
e : +a Commercial Stipping Co. Led. {2008 £
o CmmﬂiSSI Oﬂted pﬁcsg%ht‘iﬁt{l et mﬁpﬁmﬁoﬂ of contamm §f _ disie
ing ships are Z€r0 rated. s L

~) =
3 2
EaEo
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1.3 Unified Tax Machiner( Tt
The following are the et v
o inTagzax:iad:I-e ISWntons which ar

o e TR S AP §
% “'F-"‘."r £ Wi ol
T - g
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tho, it

¥ Z5ponsible in settioment oft ta

R AR

10.3.1 Comntissigner General - o
Section 16(1) of the Tonran : }
provides that the T’resiqent shall : amended |

S so 25 promt & Commissip Senera £6
Republic of Tanzania shan, - s niteg
;esponsible Le the minister of finance,
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T R : g .ddmlnistfatign of revenue laws by his offe.". -5
This fmplies that disputes arising from 2dminiscation of revemue f OlBGR: - F
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-t
g
£
=
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g
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-
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(il
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' eo ise w : ; d correct or i
~ - thereisa division of aer oo 2d appropriate To Otber ta Surisdiosiny |
ieisdicey
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HoFan

R

direction, opinion, approval, consent, satisfictio
Commissioner General under a tax law that directgr i

Section 50(2) of Act No.10 of 2015 provides further e e - ..
decision made under section 50(1) shall not iy cl,ude:eI that the assessment or -

d e decmon oF omision to Bsue, refuse of revoke a

of _aziq ’
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. S Pl - s e e L
" é,-. '21’511’35?%1 ection to tax decisions is provided under Section 51(1) of the 7/
By T ¢ Act provides that objection to tax decision' is made by, filing an
& Al ofJ; ;232 tc; rtht; C_omrglssxoncr General within thirty days (30) from the date
R ~service of the tax decisioh. The objection shall be i ing the
PR . S ) in writing stating
'z f}'""' grounds upon which it is made ; : : the b
T N A ) . R &
A It has to be noted that an objection to any tax decision shall not be admitted

un}css.thc tax payer has paid the amount of tax which is not in dispute® or
one thizd of the assessed tax whichever amount is greater. The payment of any
tax not in dispute ox one third of the assessed tax shall be made on or before
the due date for lodging the objection.*” It is clear from.the law that where a.
person has lodged 2 notice of objection without paying zmount of tax whichis.
not in dispute or one third of the assessed tax whichever.amount is greater, the
Commissioner General shall not admit-the objection and the objection shall
be deemed to have not been filed.*® This amount is normally paid back where

" the decision has been made in favor of the tax payer.

The Finance Act 2016 undersection 56 has amended 51(5) of TAA 2015 to
the cffect that an objection to any tax decision shall not be admitted unless
the tax payer has within 2 period of thirty days from the date of sez’v"i‘ceof fax
aecisions paid the amount of tax which is not in dispute or one third of the
assessed tax whichever amount is greater. The condition which the Jaw has. set

ere the tax payer failsto pay the amount of tax as stated within =

35 that wh S . ithin thirt
days the assessed tax decision shall be confirmed as final tax 2ssessment and
eherefore required to be paid acco;dmglg. : o

“The issue of time for paym
or onc third of, the assessed

‘reccatly through fhe Finance
This requirernent of time an

tax whicliever &m0
Actof 2016
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(b) Determination of the objection by calling for any evidence or any
other information as may appear necessary.

The Commissioner General may do the following over the objection made:-

(a) Amend the assessment Or other tax decisions i'n accordance with the
objection and any further evidence that has been received.

(b) Refuse to amend the assessment or other tax decisions.

The law provide that where the Commissioner General agrees to amend the
assessment or other tax decisions in accordance with the objection he shall
serve a notice of the final assessment or other tax decisions to the objector,
Besides, where the Commissioner General intends to amend the assessment or
other tax decisions in accordance with the objection and any further evidence
or refuse to amend the assessment or other tax decisions he shall serve the
objector with notice setting out the reasons for the intention or decision,

The objector shall within thirty days from the receipt of the notice make a
submission in writing to the Commissioner General on his agreement or

disagreement with the amended assessment or other tax decisions or the
refusal. ‘

The Commissioner General may after the receipt of the submissions by the
objector may do the following;-

(a) Determine the objection in the light of the amended assessment or
refusal and any submission made by the objector.

(b). Determine the objeqtion partially in accordance with submission by the
objector and proceed to issue a notice of final determination of objection.

There is a requirement that the Commissioner is obliged to give reasons for his

decision as described in the case of Hon.Nimrod E, Mkono Versus Commissioner
General, Income Z‘ﬂj Tax Appeal Case No. 6 Of 2004,

glc:fn mt;teenal fact: of this caseis that on sthy anuary, 2004 the appellant received
o threessl:otr:3 ent a notice of assessment olf1 ‘tax appearing as (Annexture
{odaed ement Of appeal. That on 13! January, 2004 the appellant
ocged a notice of objection (Annextui’le V) of the statement of appeal against

e S N S CISIE at on 13" January, 2004 the appellant submitted
dent for waiver of the requirement upon the

pending the determination of the noticé
 the respondent-under (Annexture ‘A) 108
€ appellant that his request for waiver has

Baraka -""1“"l
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| and no reasons were given for the fu

successfu . . the refusal for ¢

not bee or. The appellant lodged a l:lOt’lCC of intention to appeal a::i;(;(t]uest
s decision (Annexture ' Q) tol the statement of appeal. Op 1§he
respOn™ 1004 under (Annexture TRA 2') to the respon ' i

dent’s stat
. ; e
spondent assigned reasons for refusing a gran g

the res =i t of waiver, O
I, 2004 the appellant filed the statement of Appeal in this Board. o

[ssu€
» Whether the Commissioner is bound to give reasons for his decision

The Board stated that:-

«We have even turned to the concept or principles of “Natural Justice”
deples if one has a right to be heard then he or she should know tlfg b;sli]sdg; 3’,2
gecision that has been taken. This principle goes hand in hand with the

s well-
legal maxim that “justice should not only be done but should be seen to be 13233’?
It follows therefore that the respondent had a legal obligation to give reasons for his

. refusal for waiver of 1/3 of the assessed tax. Failure to this we find and a reci

\ fear by the appellant that the decision could have be given out maliciours)ll;' ocrl?;.tffut{{lui
befitting norms of “fair justices” and in the course it becomes a nullity. This brings
us to our settled decisions that with no reasons advanced by the respondent who was
making an administrative decision then the decision is a nullity”

Any person who is aggrieved by the objection decision or other decision or
omission of the Commissioner General may appeal to the Board in accordance
with the provisions of the Tax Revenue Appeals Act.¥’® The Board shall be
deemed to be the Tax Appeals Tribunal established under section 231 of the
East African Community Customs Management Act 2004 (Decision made
under the customs laws)*””. This implies that a person who is aggrieved by the
flecision made under customs laws after following the procedures provided
those laws of resolving disputes shall appeal to the Tax Revenue Appeal
~ Board(TR deemed as the Tax Appeal Tribunal established
“ommunity Customs Management Act

General [2008] 2 TTLR 107-
assessment said to be properly

08]4 TTLR 105 (Additional
1t).

#

Baraka Saiteu

R
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* DHL Tanzania Ltd v. Commissioner General [2005] 1 TTLR 11 (Whep, 1
limitation period to issue an assessment begins to run).

*« Karibu Textile Mills Ltd v. Commissioner General [2008] 2 TT[ R 197.
(Commissioner’s discretion to grant waiver of paymelnt 0

Commissioner’s discretion must be exercised judiciously).

ot

* Al-Adawi Co Limited v. Commissioner General [2008] 3 TTLR 1-

L (Requal
to grant waiver to pay tax assessed - The Commissioner must adduce reasong
for such refusal).

f tax assesseq .

7
*

Njake Enterprises & Qil Transport Co. v. _Commissiopey General
TTLR 200-(Admission of notice of objection - Commissioner ente
objection without demanding a deposit — Effect).

[2008] 4
rtains ap

\7
.

* Geita Gold Mining Ltd v. Commissioner General [2005] 2 TTLR 169-

(Notice of objection to assessment — Whether such notice may be inferreq
from the circumstances of the case).

e

¢ Akiba Commercial B
148(Powers of the
mandated to call for

ank Ltd v. Commissioner General [2008] 2 TTLR
Commissioner General — (The Cqmmissioner is
any evidence when disposing of an objection).

* M/s Fine Thread (T) Ltd v. Commissioner General [2008] 3 TTLR 92-
(Appeals against non assess

ment - Whether appealable straight to the
Board).

Dr. Wilbert B. Kapinga v, Commissioner General [2005] 2 TTLR 7- (Waiver
of requirement to pay deposit b

; efore appeal ‘is determined - Refusal to
waive - Duty to give reasons for the refusal - Consequences of failure to give
reasons).

% Majengo Star Service Station v, Commissioner General (2008] 3 TTLR
115- (Appeal directly to the Board - Ta

SO ' Xpayers aggrieved by the existence of
.- liability to pay tax can appeal directly to the Board).

) ;LiQn‘.%“COmmissioner General [2008] 3

- When does the right to appeal to

ssioner General [2008] 3 TTLR
ellant).

General [2008] 4 TTLR 167-
Ssessment lies on the aggrieved
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0.3.2 Tax Revenue Appeals Board (TRAB)
TRAB is a quasi-judicial institution est

ablished 'f Sect
h Its core function is to hear and determine civuugids;rustchf‘.’“. A1) of Cap 408,
( Jaws administered by TRA. The board also have , dut S:mg fr_or_n fevenue
education regarding their functions and mechanisms on %ow tprovxdmg g
y disputes. The Composition of the Board is provided undey segtyesolve e
N Tax Reveriue Appeals Act, CAP 408 [R.E 2010] as amengeq o2 Of the
the Written Laws (Miscellaneous Amendment) Act, Act N0y3 ef(‘: t;on 2? 4
[ Board shall consist of the chairman who shall be appointed b'y t(l)’l(f 181116: [ }?e
X three vice-chairmen who shall be appointed by the Minister one of who mbhttr
be from lanzania Zanzibar, not more than twelve other members who er;ll ;”
\ appointed by the Minister from each region who shall sit in the Board for the
" purpose of hearing and determining any appeal originating in the region frorfn
which they are appointed.
l Section 4(3) of Cap 408 provides that a PErson may be appointed to be
1 chairman of the Board if he is a principal legal officer or a person having
adequate knowledge of taxation. For the member of the Board if he posses
| knot:vle%%e of and experience in taxation, law, commercial or financial
\ matters.

The implication of these qualifications is that €veéna person who is not trained in
: law can be a chairman or vice-chairman of the Board. This is a serious concern
since advocates are allowed to appear before the Board when representing
¥ their clients. Advocates are well trained in law and appearing before persons

who are not trained in law; this may affect effective administration of justice
in terms of substantive and procedural matters.

3l
‘
L
l
B
{
&
i

10.3.2.1 Jurisdiction of the Board
Section 7 of Cap 408 as amended provides for the jurisdiction of the Board:-

) Original Juris diction

evenue Authority Act 1995 to
ster revenue from tax laws and
ng from administration of these
ion of the Board.

| Written Laws (Miscellaneous

Baraka Saiteu

E ¥
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/551 al [2005]2 TTLR
In the case of Resolute Tanzania Limited V. Commissioner Gener /.
200, The Board held that;

Is Act 2000 and section 5A
L i he Tax Revenue Appea ith jurisdicti
olfn'lgggr?:noig stg\t/tt:onlLe? irlllctllﬁaorig ‘tAgt the Board has beet’elscgggfrrgcflrgvr; ré]venuc 1a‘0Nr;
in all proceedings of a civil nature in respect of dispu t to the procedure laid down
admin‘i)stered bygthe Tanzania Revenue Au“}c’fgtszlg) 8(.:,
under section 12 of the Tax Revenue Appeals _

It has to be noted that section 12 of Cap 408 has b;g{lsr’i"%za;%;};h?:e??or;

108 of the Tax Administration Act, Act No.10 quH of TAA 2015

disputes settlement are now provided under PART '

(b) Appellate Jurisdiction

The Board has mandate to entertain appeals arising from grcormcntohios

by TRA. The appeal shall not be entertained by the board untl}DPARl’ VII of

the TAA 2015 has been complied. (Section 7A of cap 408 has been amended

by section 107 of TAA 2015).This implies that a person should comply with
€ requirement of sections 50 to 53 of the TAA before lodging an appeal to

the Board. Among other things the person must have paid the amount of tax

Wwhich is not in dispute or one third of the assessed tax whichever amount is

greater as the requirement of the law. This is the condition which must be
complied before lodging an appeal to the Board.

There are different issues/ matters which have been discussed through different
cases regarding the jurisdiction of the board:-

(a) Whether the board has jurisdiction over criminal matters

) - The following cases provides the position of law In respect of this matter:-
Sy = \':":‘_‘,” SR - -

fﬁ" Manika Ltd V. Commissioner General [2008]3 TTIR 98; In this case the
P May 2007 through Computer system discovered that many

8 VAT as in put tax through their monthly
ad been collected by the appellant from
t had supplied them. After cross-

it then arouse a suspicion of a foul
ant to bring its business records,
ote back that the requested
ere misplaced during the city
demolished. The appellant
€W business premises following

claimants of input tax a_llegqg :
) Collect a number of tax invoIces -

/AT Registration Number of ¢

59
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appellant showing that the appellant } i

LE e, appell had supplied ; .
ervices to the claimants pplied a variety of goods a
services to the claimants, When compared to the appellant’s (?ivn df'claratiorrlxcs1

of its monthly VAT returns, th )
| _ ‘ 8, the numbers of t INVO1 :
these input tax claimants could not be reﬂectedhC Fm e

This act of the appellant h .
e . : ad elements of : Pr
criminal offence. fraud and tax evasion which is a

Hence, when the Board determined the matter on that point, it held that:

“The appellant’s submission that t
ant’s s S 1at they had alread
he R R e ’ y found element
ig{t1:23231332051131};)}:‘d lilI‘ the alleged transactions and already rgp%frtf;gutctllg (1)11;1;53);
, S undergoing police investigation, is purely a matter of criminal

nature which ousts the jurisdictio :
el . n of th i ith irriedias:
R els b Wil ature reluted to taxati&?’c’)ard which is vested with jurisdiction on

The position of the law was also given in the case of Rungwe Frei
Commissioner General [2005]2 TTLR 86. In this case the appiZl \I;Zle’slg:\ie(r? éf;rlr/l
for refund of additional taxes. The additional taxes were raised following
a compoundment order. The appellant was seeking to challenge by way of
appgal to .the Board payment of the additional taxes. It was decided that
the imposition of_ the additional taxes by respondent was proper and that the
Board had no jurisdiction to entertain the appeal.

The holding of the Board was that:-

“Since compounding of an offence is criminal in nature, in compli I i

, pliance with section
7 of the Tax Revenue Appeals Act, 2000 the hands of this honorable Board are tied,
as it lacks to question the punitive powers of the Commissioner”

(b) Whether the board jurisdiction extend to giving legal guidance to the
parties before it.

In the case of Majengo Star Service Station V. Commissioner General [2008] 3 TTLR
' -d by the respondent to close the business of selling

[he appellant was not satisfied and rushed to
1e was granted an ex-parte restraint
The civil case was later dismissed
ction to entertain the matter. The
a demand letter demanding taxes
gly objected. The appellant claimed
ision to assess him to tax was wrong
prosecute him before the courts
dance or directive from the Board
ed by the respondent. On the part

» appeal be dismissed because the

ties before it.

4 l ‘u.
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The Board held that:-

“The appellant’s prayer seeking for legal guidance or directive on what proceduye
ought to be followed by the respondent cannot be granted because the main function of
the Board is to adjudicate upon disputes or resolve matters relating to tax assessmen;s
and not legal consultancy.”

(c) Whether the board has jurisdiction to entertain appeals arising from the
administration of the East African Community Customs Management Act
of 2004/Customs laws.

Previously there was a problem in respect of whether the Boa}rd i_s vested with
Jurisdiction to determine appeal from customs laws. The position is now settled
under Section 53(3) of TAA 2015.The Section provides that the Board shall be
deemed to be the Tax Appeals Tribunal established under Section 231 of the
East African Community Customs Management Act 2004.This implies that
decision or omission made under customs laws is subject to appeal to the Board
which is deemed to be the Tax Appeals Tribunal established under section 231
of the East African Community Customs Management Act 2004.The Board
is deemed to be the Tax Appeals Tribunal in respect of customs laws only and
not otherwise. The Tax Appeals Tribunal should not be confused with the Tax
Revenue Appeals Tribunal (TRAT) established under Cap 408.These are two
different institutions with different mandate. As pointed out the Tax Revenue
Appeals Board (TRAB) is deemed to be the Tax Appeals Tribunal in respect

of customs laws and appeal from this Board goes to the Tax Revenue Appeals
Tribunal (TRAT).

(d) Whether the Board has a jurisdiction to extend time to file an
appeal out of time.

This was decided in the case of Simon H. Steven V. Commissioner General [2005)]
TLR where the issue was whether the Board has jurisdiction to entertain an

"an appeal before the Board-
o appeal to the Board.

d within 30 days from the &40
n or assessment of (aX 9
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in form T RB 1 as provided under the first Schedule to the Tax Reve
Appeals Board Rules of 2001 as amended by the I a'/{.) ;251«'11’:1/( E;“m;i
nt) Rules 2009. This implies that there is 2 sam'p]f.-' !rj,r{’thr.

Board (Amendmc
f intention to appeal which is provided under TRAB (Amendment)

notice O |
2009 Make reference to rule 4 of TRAB Rules 2001 as amended by

Rules of
rule 2 of TRAB ( amendment) Rules of 2009.

(b) Serving of the notice of intention to appeal to the parties concerned

(c) Lodging a statement of appeal within 45 days.

The statement of appeal shall be lodged at the registry of the Board within
45 days from the date of service of the notice of final determination of the
assessment of tax or decision referred to under section 14 of CAP 408. The
sample of the statement of appeal is provided under TRAB Rules 2001,
Rule 6 as amended by Rule 3 of TRAB (Amendment) Rules of 2009.1t 1s

Form TRB 2.
it the requirement of the law that a person who institutes an appeal to the
Board shall attach all the material documents which are necessary for the
| proper determination of the appeal. The list of documents to be attached
to the appeal is provided under Rule 7(2) of TRAB Rules 2001 as amended
by GN No.366 of 2009. Payment of appropriate fees is also another

requirement when lodging an appeal to the Board.

d) Serving a copy of appeal to the commissioner General. Rule 6(3) of TRAB
Rules of 2001 as amended by TRAB (Amendment) Rules 2009, Rule 3(b).

 10.3.2.3 Extension of Time to Institute an Appeal
E Rule 9 of TRAB Rules 2001 provides that the Board may upon application

L in writing by a party and depending on the circumstances of each case and

% qfter the opposite party has been given an opportunity to be heard extend the
| fime for instituting an appeal withina s Ged time limit. This implies that if
the party present reasonable grounds before the Board the Board may extend
i appeal. The application is normally made by way of
: by an affidavit.

v issued within a period of not less thar;

d for hearing of an appeal. The notice 0
: ibed in Form TRB 3 provided

: the parties and their
the time, date and place where the

Baraka Saiteu
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son or be represented by a PErson registered g
ditor or advocate and the Commissioner may

be represented by the person dully authorized in that behalf.**" This implies

that at the Board even persons who are not advocates are allowed to represens

the parties provided they have requisite qualifications. The attendance to the

Board in pursuant to the summons issued is mandagory a.nd whoever igno?es
the summons issued by the Board, arrest warrant will be issued for procuring

attendance of that person.*®

The appellant may appear in per
a tax consultant, accountant, au

10.3.2.5 The Proceedings of the Board on Appeal
The proceeding of the Board shall be of judicial nature and shall be conducted
on such occasion and at a place directed by the chairman. They are open for
public unless otherwise directed by the Board. Besides the l?ogrd proceedings
shall be conducted as little formality and technicalities, this implies that the
board shall not be bound by the rules of evidence but may inform itself on any
matter as it thinks appropriate. Where the Act and rules are silent 1n relation
to any practice or proceeding the procedure of the Board shall be conducted in
accordance with such rules and practice as the board may direct. The appellant
shall appear in person or by his authorised agent on the day and time fixed for

hearing of the appeal.

The appellant shall state the ground for his appeal and he may support them
with relevant evidence, except with the consent of the Board and upon such
terms and condition as the Board may determine the appellant may not at the
hearing rely on any ground other than the ground stated in the appeal and may
not adduce any evidence other than the evidence which was previously made
available to the commissioner in the notice of objection.**

After the conclusion of the statement and evidence by the appellant, the
respondent shall be allowed to make his/her submission supported by such
relevant evidence as may be necessary.

ion th ellant is allowed to reply but may not
ounds or evidence adduced at the

the matter through mediatio™
ding under the Civil Procedu’®

Act with regard to conduct
1 relation to proceedings Ut
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Upon conclusion of hearing Fhe evidence and submission of the i
Board shall as soon as practicable make a decision in the presegg;ns; glxe
arties Of their representatives and shall cause a copy duly signed and Certiﬁeg
by the members of the Board who heard the appeal to be served on each par
o the proceedings. g

The determination of any matter before the board shall be by majority of
the votes of the members present. Where there is descending opinions of
a member Or members the decision of the chairman or any other person
presiding at the proceeding shall be final and conclusive. This implies that the
chairman or the vice chairman is not bound by the descending opinion of any
member or members but what is required to do is that he has to record the
differing opinion and reasons for his disagreement with the opinions of such

member(s).*

10.3.2.6 Execution of Decision of the Board

| The decision of the board shall be enforced by making application to the
t, Board and the Board shall issue a decree or order authorising execution.

The execution of the decree or order issued by the Board shall be carried out
in accordance with the provision of the Civil Procedure Code of 1966 as
amended. The application for execution shall be made upon expiry of thirty
days from the date on which the decision or order of the Board was made.**

Any person who is aggrieved by the decision of the Board may appeal against
the decision of the Board to the Tax Revenue Appeals Tribunal (TRAT).*” An
appeal shall not operate as a bar for execution of any decree or order of the
Board or Tribunal as the case may be.® The tax payer is required to make an
application for stay of execution, the alternative is to seek a restraint order to

prevent TRA from collecting the disputed tax and this can be made by way
- of applicati sorted by an affidavit. The affidavit must state the reasons
: . Considering such application is only made

-r

ement, it is good to file the same under the

d by Rule 7 of TRAB Amendment Rules 200%; Section

al for the Tax Practitioners, Mkuki na Nyota,

Baraka Saiteu
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10.3.3 Tax Revenue Appeals Tribunal (TRAT)

TRAT is established under Section 8(1) of Cap 408 and it consist of g,
Chairman who is appointed by the President after consultation with the Chjes
Justice, two vice Vice-Chairmen who shall be appointed by the President, One
of whom shall be from Tanzania Zanzibar, four other members who shaj|
be appointed by the Minister responsible. A person may be appointed to pe
the Chairman of the Tribunal if he is a judge of the High Court; whereas ,
member of the Tribunal to be appointed is required to posses knowledge of
and experience in taxation, commercial or financial matters. The qualification
of Vice-Chairman is not provided by the law therefore it is _posm_ble a person
who is not a judge of the High Court or a person not trained in law to be
appointed as a Vice Chairman of the Tribunal.

10.3.3.1 Jurisdiction of the Tribunal
The Tribunal is vested with®?:-

(a) Appellate Jurisdiction

The Tribunal is vested with sole jurisdiction in all appeals arising from the
decision of the Board when exercising original jurisdiction.

(b) Supervisory jurisdiction
The tribunal may call for and inspect the record of any proceeding before
the board and may revise any decision thereof.

10.3.3.2 Institution of Appeal to the Tribunal
The following are the procedures of instituting appeal to the Tribunal®':-

(a) Notice of intention to appeal

v' The notice shall be issued within 15 days from the date in which

the decision in respect of which it is intended to appeal against was
made.

hall be made in Form TRT 1
the TRAT(Amendment) Rules

peal to all parties (including the
0 be affected by the decision of the

o
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(c) [ odging the statement of appeal.
v ‘The statement of appeal shall be filed at the registry of the tribunal

within 30 days from the date of service of the decision and
the proceeding of the Board in respect of which it 1s intended to be

appealed against,

v The appeal shall be made in Form TRT 2 Prescribed in the first
schedule to TRAT Rules 2001.

v The appcal shall be accompanied by a certified copy of the
proceedings of the Board, A certified copy of the decision of the
Board, A copy of the notice of intention to appeal to the T ribunal.

v The appeal shall be accompanied also by payment of appropriate
fees as set in the regulation.

10.3.3.3 Extension of Time to Institute an Appeal
A party may lodge an application with the Tribunal to seek extension of time
to file an appeal. The tribunal where it deems just and equitable and having
regard to the nature of the intended appeal and after the opposite party has
been given an opportunity to be heard, by order extend the period within which
the appellant may institute the appeal to the Tribunal.*? The application is
normally made by way of Chamber Summons supported by Affidavit.

Tribunal is procured by issuing a fourteen day’s

Attendance of parties to the
n appeal. The summons shall

notice of hearing (Summons)'to all parties to a
be in Form TRT 3 as prescribed in the first schedule to TRAT Rules 2001.

The Tribunal is given power to issue a warrant of arrest to procure attendance
before it of a person who being served with summons to appear and without

reasonable excuse fails to appear.*”’

son or be represented by a person registered as

The appellant may appear in per
a tax consultant, accountant, auditor Or advocate and the Commissioner may

{Psentcd by the person dully authorized in that behalf. This implies that
t the Tribunal even persons who are not advocates are allowed to represent
e isite qualifications.

B

i
| 10.3.3.4 Attendance of Parties
| _

byr of TRAT (Amendments) Rules 2009,

Baraka Saiteu
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10.3.3.5 Proceedings Before the Tribunal

The proceedings before the tribunal shall be open to the public, however the
tribunal has mandate to direct the hearing be closed to the public, the tribunay
can do so suo motto or upon request by either party.** During the hearip
the appellant shall state the grounds of the appeal which he wants to rely in
order for the tribunal to decide on his favour. The proceeding is like that of
the Board. There should be a little regard to the technicalities and formalities.
This implies that the tribunal is not bound by the rules of evidence but may
inform itself on their existence and may refer to them when they deem so, In
hearing the appeal, the Tribunal may determine the matter through mediation,
conciliation or arbitration but the rules of proceeding under the Civil Procedure
Code of 1966 as amended and the Arbitration Act with regard to conduct of
mediation and arbitration shall not apply.

The appellant is precluded/ excluded without the consent of the tribunal to
adduce any evidence which was not previously present or made available
before the board for determination of the matter.

After the conclusion of the statement and any evidence by the appellant, the

respondent shall be allowed to make such submission supported by relevant
evidence.

The appellant is allowed to reply the respondent submission but may not rely
on ground or evidence adduced at earlier stage of hearing. The tribunal after
hearing the evidence and submission of both parties it will make a decision in
the presence of the parties or their representatives.

The determination of any matter before the tribunal shall be by the majority
of members present and where there is descending opinion of a member(s),

the decision of the chairman or other person presiding at the proceeding shall
be final and conclusive. .

The chairman and vice chairman is not bound by the descending
i opinion of the any member(s) but the law requires him to record the
- differing opinion and reasons for his disagreement.

Tribunal . the
nforced by making appﬁcat.lon4§? The
t order authorising execution: The
e Civil Procedure Code of 1961‘; the
e upon expiry of thirty days fi® ‘

ibunal was made.

by TRAT (Amendment) Rules 200%:

parak? ¥
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Any party agst ieved by the decision of the Tribunal shall appeal to the Court
of Appeal of Tanzania."*

10.3-4 The Court of Appcid of Tanzania

An appeal to the Court of Appeal shall be on matters of law only and the

rovisions of the Appellate Jurisdiction Act and the Court of Appeal Rules
2009 shall apply mutatis mutandis.*’

The following are the procedures of appealing to the Court of Appeal of
Tanzania:-

(a) Lodging a notice of Appeal
v Rule 24(2) of TRAT Rules 2001 provides that a notice of appeal shall be

S, 5 PR ARl E D S AT e AW SN e

; filled in t;riplicate at the tribunal within fourteen days and the Registrar
of the Tribunal shall forward the same to the Court of Appeal
\ v The requirement to file a notice of appeal is also provided under Rule
g 83(1) of the Court of Appeal Rules 2009
v Rule 83(2) of the Court of Appeal Rules 2009 provides that a notice of

appeal shall be lodged within thirty days from the date of the decision
y of the Tribunal

v TRAT Rules 2001 provide that the time given to file a notice of appeal
is fourteen days whereas the Court of Appeal Rules 2009 provides
that the time given is thirty days from the date of the decision of the
Tribunal. This is the issue which needs attention for those who are in the

ud
i legal practice as to whether they have to comply with the fourteen days
o

requirement under TRAT Rules 2001 or thirty days as provided in the

Court of Appeal Rules 2009.

+t Port Company v. Nahd Trading Co, the Former

v In the Case of Elnasr Expo
al is the gear to move the

. Chief Justice Samatta said the notice of appe :
ly the appeal 1s doomed to

court. Without engaging this gear proper
fail #% It is arguable that if the appeal is deemed to commence only
after the notice of appeal is lodged, then the time period for lodging an
' ' d by TRAT Rules not the Appellate Jurisdiction

peal Rules 2009.This view highlights the need
1 days limit rather than thirty days provided

Manual for the Tax Practitioners, Mkuki na Nyota,

Baraka Saiteu
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v" The format of the notice of appeal is Form D as provided under the first
schedule to the Court of Appeal Rules 2009.

(b) Service of the Notice of Appeal .

v Rule 84(1) of the Court of Appeal Rules 2009 provides that the lodgeq
notice of appeal must be served on the opposite party within fourteen
days. The failure to serve the notice of appeal to the other party
invalidates the appeal. Rule 86(1) of the Court of Appeal Rules requires
the respondent within fourteen days when served with a notice of appeal
to lodge a notice of address of service providing the address of service
providing the address the Court will use to serve court documents,

v" Rule 89(1) of the Court of Appeal Rules gives mandate to a party to
withdraw the notice of appeal. The respondent may also apply for the
notice of appeal to be struck out by the Court if following the lodgment

of notice, the memorandum of Appeal was not filled within a prescribed
period.5®

(c) Obtaining Certified Copy of the Proceedings, the judgment and the decree

v' The request to obtain the certified proceedings from the Tribunal must

be made within thirty days and must be served to the other party.

v' Appellantis entitled to get a certificate of delay if the certified proceedings

were not provided timely and the sixty days period expired before the
appeal is lodged.”" The period for which the certified documents were
under preparation will be excluded in computing the sixty days limit.

v If the appellant did not request for the certified proceedings from the
Registrar and the time for lodging an appeal has expired the delay by the

Registrar cannot be an excuse, hence the appellant is required to apply
for extension of time to file an appeal

Rule 90 of the Court of Appeal Rules, 2009 has been amended by Rule
14 of the Court of Appeal (Amendments) Rules 2017, GN No. 362 to
 the effect that the Regis rar is required to serve a copy of the proceedings

the appellant requested for such copy and

Ll

ice of appeal. It is regulated bY

Baraka
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[he memorandum of appeal contains the grounds in distinct paragraphs
without arguments upon \\'h‘lCh the appellant challenges the decision
of the tribunal. Rule 93(1) of the Court of Appeal Rules provides that
the memorandum of appeal must specify the points of laws alleged to
have been wrongly dccﬂndcd by the Tribunal and the relief (or orders) the
appellant request the Court to pronounce.

Ihe format of the memorandum of appeal is Form F as prescribed in
the First schedule to the Court of Appeal Rules 2009.

Rule 11 of the Court of Appeal Rules, 2009 has been amended by Rule
2 of the Court of Appeal (Amendments) Rules 2017, GN No. 362 to the
offect that 1n any civil proceedings, where a notice of appeal has been
lodged in accordance with rule 83, an appeal, shall not operate as a stay
of execution of the decree or order appealed from nor shall execution
of a decree be stayed by reason only of an appeal having been preferred
from the decree or order; but the Court, may upon good cause shown,
order stay of execution of such decree or order. This implies that an
appeal to the Court of Appeal does not bar TRA from executing the
decision of the Tribunal, therefore, it important to make an application
to stay the execution of the decision of the Tribunal. Itis normally made
by lodging a notice of motion supported by affidavit. Itis advised that the
application for stay of execution should be made under a certificate of
urgency. The appellant may apply for an interim order for maintenance
of status quo which can be given as an ex-parte order while waiting for
the stay of application to be heard and determined inter-parties. A single
judge of the Court may make an ex parte order for stay of execution

pending hearing of the appeal or application.

v An application for stay of execution shall be made within fourteen days
of service of the notice of execution on the applicant by the executing
officer or from the date he is otherwise made aware of the existence of

an application for execution.

£ hallbemadeunlessthe Courtissatisfied that
4 eparty applying for stay of execution unless
 has been made without unreasonable

e

eapplicant for the due performance

S

may ultimately be binding upon him.
all be accompanied by a copy of a
app saled from; a judgment; and a
cution.

he other party. ,
Rules 2009 provides that the service
y shall be made within seven days
f appeal.
ectify the omission.

Baraka Saiteu
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v Rule 96(6) of the Court of Appeal Rules 2009 provides that the
supplementary record of appeal shall be filed within fourteen days from
the date of lodging the record of appeal. 1_‘1_1e supplementary record
can also be copies of documents or any additional parts of documeny
which in the opinion of the appellant are important in determining th,e
appeal.™ The preparation of supplementary record shall be prepareq

! in the same manner as the record of appeal.™ Filing of supplementary

record of appeal does not require leave of the Court.

(8) Amendment of the filed documents. :
v" Rule 111 of the Court of Appeal Rules 2009 provides that where a party

desires to amend a filed document contained in the record of appea]
binder or in the supplementary record or relating to the cross appeal
he must apply to the Court of Appeal to amend the document. The
application can be made orally at the start of hearing or can be written
and filed prior to the commencement of hearing.**

10.3.4.1 Hearing before the Court of Appeal

v" Rule 106(1) of the Court of Appeal Rules 2009 requires the appellant
within sixty (60) days after lodging the record of appeal or filing the
Notice of Motion to file in the appropriate registry a written submission
in support of or in opposition to the appeal or the cross-appeal or
application, if any, as the case may be.

v Every written submission shall contain a concise statement of the case
containing the facts material to the appeal or application; a statement
of what are, in the appellant’s or applicant’s view, the issues arising in
the appeal or application. If the appellant or applicant, is abandoning
any point taken in the memorandum of appeal or notice of motion,
this shall be so stated in the submission, equally, if the appellant or
applicant, intends to apply for leave to introduce an additional ground
not taken in the memorandum of appeal or notice of motion, this shall
be indicated in the submission; a statement of the issues or questions
which the appellant or applicant, would like the Court to consider,
expressed in the terms and circumstances of the case but without
unnecessary details, which statement will be deemed to include every

~ subsidiary question compri: erein. Only the questions set forth in

rein will be considered by the Court;
aplifying the reasons relied upon; the

, if any which are relevant to the

nual for the Tax Practitioners, Mkuki na Nyot&

Baraka Saite"

o

Scanned by CamScanher



Jrties intend tO invite the Court to depart from one of its own

s If the P& this shall be clearly stated in a separate paragraph of the
dcclslon?(;n o which special attention shall be drawn, and the intention

5o pe restated as one of the reasons.’”

wijure on the partof an appellant or applicant to present the submissions

Failure O ™= uracy, brevity and precision whatever is essential to

adequate understanding of the question which requires

the Court may be sufficient reason for refusing to
)7

the clear an
consideratxon by the oL
entertain the submission.’
/A copy of the written submissions shall be served upon the Respondent

within 14 days from the date of filing. %

v/ A respondent shall file a copy of a reply to the submissions of the
appellant of applicant not later than thirty .(30) days from the date of
service by the appellant or applicant upon him.>%”

v A copy of the respondent’s written submissions shall be served upon the
appellant or applicant within 14 days from the date of filing.”"’

v TFailure to file written submission under sub-rule (1) of Rule 106 or a
reply under sub-rule (8) of Rule 106 shall not be a ground for applying

for additional time for oral submission.

v/ After the schedule of written submissions has been completed, the
Court shall fix a date of hearing and shall notify the parties or their

advocates.’'!

v No advocate shall have the right of audience in the Court unless he
has practiced for a period of not less than five years in the High court

d courts subordinate thereto. Provided that an advocate who has not

: the High Court and Courts subordinate
yrticular matter. The application shall be
or Presiding Justice, as the case may be,
od of not less than 7 days to the date of
er, showing good grounds for seeking the

mended by Rule 15 of the Court of Appeal

Appeal Rules (Amendments) Rules, GN

Baraka Saiteu
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cir advocates shall be required to appear and may
nd unless otherwise dlrcctcd;\half an hour (30 ml:rrleugt?;;
: : - ts. Any request for addis
ide will be allowed for argumen additio
3‘;121%2151 be made to the Court in writing not later than fifteen (15) d;\;:
to the date the appeal or application 18 called for hearing. The reques;
be served upon the other part, shall state cieay,

" a copy of which shall _
1 and ?r): precise terms the reasons why the argument cannot be presenyeq

within the time limit.*"

v The parties or th
oral arguments a

¢ been granted, only one advocate or legy
ide. By the special permission of the
legal practitioner may be heard for
ties to the same side. The court wij]

v Unless additional time ha
practitioner will be heard for_ each s
Court, more than one advocate or
each side when there are seve;al par A
look on divided arguments with favour.’

v Save with leave of the Court, 10 oral argument will be entertained in
support of any argument not raised in the written submission on behalf

of any party for whom the submission has been filed.””
and no party or any legal practitioner appearing

v When an appeal is called titn
for him appears to present oral argument, but submissions have been

filed on time by the parties concerned, the appeal will be treated as
having been argued and will be considered as such and also when an
appeal is called for hearing and neither the appellant nor his advocate
appears to present an oral argument, the respondent may apply to the
Court to strike out the appeal for want of prosecution. The situation is
different where the respondent does not appear. The position of the law
is that when an appeal is called for hearing and neither the respondent
nor his advocate appears to present an oral argument, though written
submissions have been filed, the Court may proceed to determine the

appeal ex parte.’'®

»

Ll

10.3.4.2 the — o

concluding the hearing before th T Lthe decision will be made
livered promptly or may be
the date of hearing.’"’
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i( , Commissioner (;9:1}'1';11 'l'a}nzgni:t Revenue Autho

| 4 pensions Fund, Civil Application No. 78 Of 2005(

| pending hearing of an appeal, Limitation
Al)p/f(‘(?{f(’”)'

Nty Versys Parastaty]
CA) (S

tay of Executiop

of time, attachmeny of order to gy

Material Facts

The applicant, The Commissioner Gen
Authority, is applying for an order that th
Revenue appeals Tribunal Application No. 8 of 2003 be stayed pendi
hearing and determination of an appeal to this Court. ¥ e

eral of the Tanzani

Arguments by the Respondent on Preliminary Objection

At the hearing of the application Mr. E Maro, learned
the respondent.On the 25.6.2005 th ned ady

through Maro& Company, Advocates fil

; ) filed under Rule 100 of ¢ ’
Appeal Rules, notice of preliminary objection ¢ atis ourt of

I hallenging the com
the application on three grounds, namely — ging petency of

l.
Alternatively

That the application is hopelessly time barred.

2. That the Notice of Motion i
substance.

Alternatively

s totally defective both in form and

applica

Dt =iy f ey

3. That the tion is incompetent for want of order sought to

o

omplaintbut argued the remaining
ymplaint, Mr. Maro submitted
tion has its genesis in a Ruling
10n Application No. 8 of 2003
4. The Notice of Motion by
1ght months nineteen days late

the Appellate Jurisdiction Act
yed the period within which an

ed however that through
of limitation of sixty
tayed was made. (See:

amissioner General,
'und (unreported).
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According to Mr. Maro’s computation of time, the current application shoyjg
have been filed not later than the 12.11.2004, and since it was filed on h,
2.6.2005, it was time-barred.

The second alternative ground of complaint was to the effect that the orde,
sought to be stayed was not annexed to the Notice of Motion. Mr. Maro agaip
submitted that there is no specific rule governing this aspect but this has been
the result of decided cases by this Court.

Arguments by the Applicant on Preliminary Objection

Mr. Lugaiya learned advocate represented Fhe applicant. The responsc.by
Mr. Lugaiya, learned advocate for the applicant was understanda}bly brief,
He readily conceded the first ground of complaint and had nothing useful
to add. As regards the second ground of complaint, the learned advocate
submitted that the Ruling in Revision Application No. 8 of 2003 between the
same parties was attached to the Notice of Motion. .It was Mr. Lugalya_wcw
that the inclusion of this Ruling was sufficient compliance with the practice as
evolved by the Court.

Analysis and Decision of the Court | '

Let me commence with the second ground of complaint. Admittedly, the
requirement that a copy of the decree or.ordqr sought to bg stayed should
accompany an application for stay of execution is 2 mere practice of the Court
and not a statutory requirement. In Civil Application No. 84 of 2003, Hassani
Ramadhani v. Saada Mussa(unreported), a single Judge of this Court, (Mroso,
J.) stated thus —

“It is the practice of the Court and not the requirement of the rules to require the

attachment of the order to the application. Nonetheless, it is also common groun?1
in my view that the practice and procedure evolved by the Court in connection wit

appeals or applications has the same legal force as the express provisions of the rules.”

In Civil Reference No. 1 of 2005, Sugar Board of Tanzania v. 21st Century Eood

& Packaging Ltd. and Two Others, the Court discussed a number of decisions,
_including Blue Star Service Station v. Jackson Musetti (1997) TLR 310; (CAT)
Civil Application No. 138 of 2003, Consolidated Holding Corporation 61
Rajani Industries (unreported); (CAT) Civil Application No. 12 of 200 :
Dunhill Motors Ltd v. Tanzania Revenue Authority (unreported). The Cout
val the noted extract from Mussa’scase and said -

urt which has now acquired the force of law

t
but we endorse it and confirm ﬂggﬁ ;ltl:y
which parties to an apphcatlolt] o
settled that attaching a Ruling
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Note: Make reference to the Court of Appeal Rules 2
€s 2009

5. G. S. Contractors Limited Versys Co 1851
| : Sl mmission Vi
30 Of 20 IIS(C’A)(‘,S‘MM.‘\ of TRAB and TR AT A fj Gle'neralr i e
el Rmm'{ } IAea involving questions of law,
) of Appeal) |

The appellant 1s challenging the decisio

2 . n of the " . |
dated 3™ February, 2015 in l'ax Appeal No. 23 g?ngfzmuc Appeals Tribunal
appeal came up for hearing, the respion den: - However, before the

' ppeals Act, R,E, 2006
Zania court of Appeal Rules, 2009:
pray for the Appeal to be struck out

read together with Rule 96(2) of the Tan
Therefore, the counsel for Respondents
with costs.

For ease of reference, section 25 (2) of the Tax Revenue Appeals Act, Cap 408
RE. '2002 1131'0"1(1953‘/4}71’@018 to the court of Appeal shall lie on matters z‘nvolvz’né
questions of law only and the provisions of the Appellate Jurisdiction Act, Capli4l and

the rules made there under shall apply mutatis mutandi o
L
of the Tribunal. is to appeals from the decision

The crux of the objection by the respondent was the absence from the record of
appeal, a copy of the decree issued- by the Tax Appeals Board. The rationale
given by the respondent being that in the event the decision of the Tax Appeals
Tribunal on record is for some reason vacated, it would follow that the decree
of the Tax Appeals Board on record would then be available for enforcement.
Apparently, Mr. Godwin, learned counsel for the appellant was not persuaded
that the Board was the first appellate court, but rather to him, it was the Court
of first instance after a decision of the Commissioner General.

He submitted that the omission cited is not fatal because Rule 96(2) relates
to the first appellate court; and not the court of first instance. However, the
learned counsel made a prayer that in the event the Court finds it necessary to
have a decree of the Board on record; for the interest of justice; theappellant

c a ' 1d the Record of Appeal to include the missing record; in

and 11;-0f the Rules.

hat for the purposes of any appeal from the
on, the record of appeal shall contain
»s in the trial court correspondmg as
sub-rule(l) and shall contain also the

peal to the first appellate court =

-~ be allowed (0o amc

Baraka Saitey
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(©) The record of proceedings,
() The judgment or ruling,
(@) The decree or order,

(0 The notice of appeal,

and in the Case of a third appeal shall contain also the corresponding

documents in relation to the second appeal and the certificate of the High
Court that a point of law is involved,

Ourstarting point is to make a general observation that the Tax Revenug Agpeals
Board and the Tax Revenue Appeals Tribunal are both appellate bodies in tax
disputes; but at different levels. In our view the Tax Revenug Appeals Board
is the first appellate Court from the Decision of the Commissioner General

and the Tax Revenue Appeal Tribunal being the second appellate court from

the decision of the Tax Revenue Appeals Board. In view of the legal status
of the two Tax Ap

pellate institutions; the provisions of section 25 (2) Of
the Tax Revenue Appeals Act R.E.2006, mac together with Rule 96(2) of
the Rules, make it mandatory that the Record of Appeal contains among
others, the documents listed in Rule 96 (2)(a) to(f),(supra). Further, this being
a third appeal, the record has in addition, to contain a certificate that a point
of law is involved; absence of which renders the appeal incompetent. In the

event, we think that this point of objection sufficiently disposes of the matter.

- Accordingly, the appeal is struck out, Each party to bear own costs.

red at Dar es Salaam on 221 March, 2016.

ited Versus The Commissioner General of Tanzania
A), Civil Appeal No. 32 Of 2007(effect of judgment of

unal not certified by all ¢} e embers of the Tribunal).

ion of the Tax Revenue Appeals
dated 6" February, 2007, and
7. The respondent resists the
liminary objection, as to the.
tion had two limbs; nade‘;-‘
ue Appeals Tribunal Rules, |

.

Court of Appeal R
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However, in the course of hearing of the said preliminary objection, the
respondent abandoned the second limb of the objection.

[ssue

. What is the effect of judgment of the Tax Appeals Tribunal not certified by
all the members of the Tribunal?

Arguments by the Appellant

At the hearing of the appeal Dr. Wilbert Kapinga, learned counsel
appeared for the appellant. Dr. Kapinga, initially resisted the preliminary
objection, but on reflection, he later conceded to it, and prayed that the
appeal be struck out.

Arguments by the Respondent

Mr. Felix Haule learned counsel represented the respondent. Mr.Haule’s
submission on the first and remaining preliminary objection was that
the judgment of the Tax Appeals Tribunal was not certified by all the
members of the Tribunal, but by only the Chairman. His view was that,
this was contrary to Rule 21 of the Tax Revenue Appeals Tribunal Rules,
2001, (GN 56 of 2001). As the rule was couched in mandatory terms,
its contravention was fatal, he argued. Mr.Haule cited to us the decision
of this Court in AMIPORT OPERATIONS (T) LIMITED v THE
COMMISSIONER FOR INCOME TAX, Civil Appeal No. 28 of 2005

(unreported) on the point.
Analysis and Decision of the Court

There is no dispute that the judgment of the Tax Revenue Appeals Tribunal
of 6/2/2007 that is on record, is signed by the Chairman and two other
members of the Tribunal, but certified only by the Chairman. Rule 21 of

- the Tribu i

u_lsg,‘.;pmmdes:

ion of the hearing of the evidence and the submissions of the

“nal shall. as soon as practicable make a decision in the presence
es, Or representatives and shall cause a copy duly
embers of the Tribunal which heard the appeal to
 proceeding.” (emphasis supplied)

1 PORT OPERATIONS (T) LIMITED case
ives all members of the Tribunal, not only
ypy of the decision, and that the omission

- of the judgment which appeared in the

-fore on firm grounds; that the copy of

Baraka Saiteu
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the judgment contained in the record of appeal was faulty. As we held i,
the AMI PORT case, the defective copy of the judgment has the effect of
infecting the record of appeal, because Rule 89(2)(iv) of the then Court of
Appeal Rules, 1979 required that the record of appeal contain a: “judgmey,
or order” from which an appeal is sought. It is implicit that such a copy of
judgment or order should be a valid one. As the copy of the judgment ip,
the present appeal is not valid, it follows that the record of appeal is alsq
incurably defective. The appeal is therefore incompetent.

In the result, we uphold the preliminary objection, and proceed to strike out
the appeal with costs.

Delivered at Dar es Salaam on 4"July,2012.

Note: Make reference to the Court of Appeal Rules 2009

4. Pembe Flour Mills Limited Versus Commissioner General (TRA)
Civil Appeal No. 50 Of 2015(CA) (Effect of Decree not signed by all
the members of the Tribunal)

Material Facts

The parties in this appeal had a dispute on exemption of VAT taxability for bran
and pollard. The Tax Revenue Appeals Board held that bran and pollard is outer
layer of wheat realized after machine processing of wheat. As such it is not wheat,
and therefore it is not exempted from VAT taxation. The Tax Appeals Tribunal
confirmed the decision of the Tax Revenue Appeals Board. Being aggrieved by
decision of the Tax Revenue Appeals Board, the appellant filed several grounds
of appeal contesting the propriety of the decision of the Tax Revenue Appeals
Tribunal. Following a preliminary objection filed earlier on by Mr. Haule, under

Rule 107(1) of the Court of Appeal Rules, 2009, the Court decided to dispose of
the preliminary objection first.

kL. Issue

» Whe

tribu

ther

Lldl 15

the De_cree not signed by all the members of the

clccuve

nted the respondent, his employer. In
arned advocate said Rule 21 of the
Chairman or Vice Chairman of th¢
10 sign the decision of the Tribund
bers of the Tribunal to sign the deCfe;

al the decree at page 167 of the recor

Bamka Salfe" !
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¢ appeal s OnLY signed by the Vice Chairman of the Tribunal, said the learned
Od\;ocatc’ and none of the other members signed it, the decree is defective
a

s 1 ‘ and
Bgercne pppea 13 (LACTPIEEH He prayed that the preliminar jects
hul]l;d and the appeal be struck out with costs, p y objection be
up

rguments by the Appellant

¥ Michael Ngalo, lefqrned advocate, entered appearance for the appellant. In
eply, Mr. Ngalo submitted that uqder Rule 96(2) of the Court of Appeal Rules,
7009 a mandatory document forming part of the record of appeal is the decision
of the Tribunal a_nd not the decree. He said Rule 21 of the Tax Revenue Appeals
Tribunal makes 1t mandatory for the decision of the tribunal to be signed by all
the members but it does not talk of the decree. He said the preliminary objection
is one which does not go to the root of the matter. He urged the Court to invoke

article 107A of the Constitution and dismiss the preliminary objection and order
the appeal to be heard on merit.

A brief rejoinder by Mr. Haule was that the Court has made several authorities in
which it has insisted that a decree from the Tax Appeals Tribunal should be signed
by all members. The decree in this case, said the learned advocate, has nothing to
exempt it from that procedure. He reiterated his eatlier prayer that the preliminary
objection should be upheld and the appeal be struck out with costs.

Analysis and Ruling of the Court

The preliminary objection challenges the decree that was issued by the Tax
Revenue Appeals Tribunal that it is defective. It is not signed by all members
of the Tribunal, hence there is no compliance with Rule 21 of the Tax Revenue
Appeals Tribunal Rules, 2001 (Government Notice No. 56 of 2001) regarding
the signing and certification of the judgment and the decree. The issue involved
in the preliminary objection raised by the learned advocate for the respondent
need not detain us. The learned advocate submitted correctly that there are a lot
of authorities decided by the Court on the matter. The learned advocate for the
{  appellant submitted correctly that Rule 21 of the Tax Appeals Tribunal requires

_ Only the decision of the Tribunal to be signed by all members of the Tribunal.

A

B e e o

Rule 21. It says:- _ _

of the evidence and submissions of the parties the
sle, make a decision in the presence of the parties or
cause a copy duly signed and certified by
d the appeal to be served on each party to the

is not the end of the matter. A party who
en in the decision of t_he Tribunal has t©
out execution. Similarly, an

Baraka Saiteu
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CHAPTER ELEVEN

INTERNATIONAL TAXATION

11.1 Introduction
The chapter addresses the meaning of international taxation, double taxagjoy,
and forms of double taxation, causes and methods of eliminating doyp,
taxation, objectives of treaties and tax model laws,

11.2 Meaning of International Taxation

International taxation refers to a discipline of study and practice that centers
on the application of taxes and tax laws in the international community a iy
relate to individuals, businesses and government agencies conducting crogs.
border commerce.”™ International taxation focuses on tax treaties, territorial
laws and their effects on foreign income of residents and domestic income of
non-residents. The rationale behind is to make sure that there is no double
taxation for the purpose of promoting trade and investment opportunities
among the international community, Under international taxation there are
two main concepts which are important:-

(a) Concept of Source

Refers to a country or place that a person earns his income or it is a place
where the income is generated, The state in one way or another should have
connection to the production of the income in question in order to be entitled to
impose tax over the income(taxing right of the state).”'’Difficulties has arisen
I establishing the type of connection the state should have in respect of the
income. In establishing the connection needed to establish source, reference
has been made to historical basis which refers to the concept of economic
allegiance in establishing the connection between the income and the state.
Georg Von Schanz and his theory of Economic allegiance stated as follows.”

“Economic allegiance to a state can be based on mere consumption or it can be
based on business activities including investment activities, To the extent economic
allegiance is founded on consumption, residence would constitute a suitable criterion
but it could be the only controlling principle, Where a person is cconomicallg bound
not only to the state of his or her residence, but also to another state through business
activities or by way of income arising in the other state. Schanz deems the allegiante

to this other state, the source state, to be more important than that to the s@i¢ of
residence.”

518 wwwabusinessdictionary/definition/international-taxation him(accessed 18" Septem™”

- &l

e A e b , e emic
., E-C and Source Based Income Taxation, Doctoral Series, Acad
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The economist reasoned that in order to determi
pight o tax Income; 1t was first necessary to ascertain the countries i -

A person economic interests are to be found, Mitchell B Carrc)rhftl;fst in \;:thh
Mt | el 2 . e . O :
determuning where a person economic Interest lay, the following fi es t atin
should be posed:- g four questions

(a) Where 1s the yield physically or economically produced?

(b) Where are the final results of the process as a com

actually to be found? plete production of wealth

(¢) Where the rights to the handing over these results can be enforced?

(d) Where is the wealth spent or consumed or otherwise disposed of?

Generally, from historical perspectives, source has been defined by reference
to the concept of economic allegiance, which turns on income economic
location or the place where the income is produced. In modern taxation, the
meaning of concept of source can be determined through the combination
of domestic laws and treaty laws ie bilateral treaties, multilateral treaties and
multilateral agreements.*” This implies that the definition of source may be
found in country domestic laws, which normally includes a country domestic
tax legislation, case law and taxation rulings issued by taxation administration.
While some common clements in defining source can be found in domestic
laws of various countries, great variances are also evident among domestic
laws reflecting in part the diversity of tax systems around the world.’*

(b) Concept of Residence

Residence is almost invariably central concept in the international tax rules
of the domestic tax law of a country, with residents taxed on their worldwide
income.”™ The basic idea behind residence concept is that a person is a
resident of a country if the person has close economic and personal ties to
the country.” It is possible for a person to be a resident of more than one
country because of great diversity of tax systems around the world and also
the p g mination of residence of a person. In Tanzanian
t "1"4\_ governing residence of individuals,

as amended. In Tanzania non-residents
e United Republic of Tanzania (Source

me 2, IMF, Washington, 1998 p.729.

Baraka Saiteu
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?cf"““ (@) of the Tncome Tax Act, 2004 provides that the chargeaple
neome of a person for a year of income from any employment, businegs ¢,
Mvestment shall e In the case of a resident person, the person’s income frop,
Mployment, buginegy or investment for the year of income irrespective of the

Hree of the income, Thig implies that a person is taxed basing on residence
the oPIe ot worldwide system of taxation i.c taxing a person respective of
the sourge of the income (taxing both foreign income and local income,),

1.3 Meaning of Dou

Refers o (he Situation whereby income taxes are charged or levied twice op
the same source of earned income,™ This problem may occur at domestic or
mernational leyel whereby the same income is taxed twice in two different
countries,

4 Forms of Double Taxation
There are two main forms of double taxation:-

11.4.1 Juridical Double Taxation
This refers to cases wh
of the same taxpayer,®
of source by a way of
of residence of the sh

ble Taxation

11

ereby the same income is being taxed twice in the hands
*'For example, the dividend is being taxed in the country
withholding tax and then one more time in the country
areholder by a way of tax assessment,

11.4.2 Economic Double Taxation
Refers to
persons

the situation where by the income is taxed in the hands of different
" A good example is the taxation of income generated through a

;;;;;;

L1

y m ‘ e regarded as taxable person. If the
ows the classical syste: hich represents a straightforward form
me will be taxed first in the hands of

a4

idditionally in the hands of the owner

1ce 'd Source Based Principle™
Ction (0 tax residents on worldwide
sidents in respect of local source

lter Kluwer Law International,

Ta ation Hybrid and Reserve
etherlands, 2005 p.86.

| Taxation, Kluwer Law

Baraka Saiteu
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jncome, as a result, a resident of one state w
source in another country will often be subject ¢ .
income(this is double taxation). ™

(b) Dual Residence (Residenc_e-Residence Conflict)

This occurs when a taxpayer 1s deemed as a resident of more than one nati
and each asserts the nght to tax on the income or person basing on residen(;n
basis.** Residence of a corporation can be determined also basing o§
registration Or INCOrporation in one state, while in another state residence of
the corporation is determined basing on the management and control of the
affairs of the corporation. If this situation happen, one country may impose
tax On a corporation basing on issue of incorporation(residence basis) whereas
another country impose tax on the same corporation basing on management
and control ‘of the affairs of the corporation(residence principle), ™ hence
double taxauon.

(c) Source-Source Conflict*™

This happen due to different interpretation given by states in determining
source principle to tax the same earned income of the person. For example if
sale is done in state A by a non resident corporation and transfer of possession
of goods sold takes place in state B. Both states have taxing rights over the
income of a non-resident corporation involved in this transactions basing on
source principle as defined in their domestic laws.** The conflict in application
of source principles causes double taxation.

11.6 Elimination of Double Taxation
Double taxation can be eliminated using the following methods**:-

inate double taxation whereby the
isions in domestic law does not tax
axed by the state of source. The exemption

4 as amended.
Taxation Law, Ashgate Publishing Limited,

to the case of African Barrick Gold

peal No.16 of 2015(TRAT).
Tax Treaties: An Introduction to Principles

, London, 011,?.233-
espect to Taxes on income and on

Baraka Saiteu
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Article 23 of UN Model Law 2011 provides that under the. principle of
exemption, the State of residence R does not tax the income which acc_:ording
to the Convention may be taxed in State E or S (nor, of course, also income
which shall be taxable only in State E or S).

The principle of exemption can be categorised into twO main methods:

(i) Full Exemption

The income which may be taxed in State E or S is not taken into account at all
by State R for the purposes of its tax; State R is n0t entitled to take the income
s0 exempted into consideration when determining the (ax to be imposed on
the rest of the income.

(ii) Exemption with Progression

or S is not taxed by State R, but State

The income which may be taxed in State E : St:
1o consideration when determining

R retains the right to take that income in
the tax to be imposed on the rest of the income.

In Tanzania section 10 read together with the second schedule to the Income
Tax Act,2004 as amended by Section 26 of the Written Laws (Miscellaneous
Amendments) Act, Act No.2 of 2017 provides that no exemption shall be
provided from tax imposed by the law and no agreement shall be concluded
that affects or purports to affect the application of the Income Tax Act, 2004
except as provided by the provisions of the income Tax Act; By an agreement
on strategic project and on public interest as may be approved by the cabinet.
The second schedule provides the list of items which are exempted from

taxation.

Tanzania has entered into vario
other things provides for ways
agreements includes:- j

(i) Canada-Tanzania Income an
(ii) Denmark-Tanzania Income an

(iii) Finland-Tanzania Income ¢ 1d C
(iv) India-Tanzania Income Ta3
(v) Italy-Tanzania- Income Tax

(v) Norway-Tanzania Inco j :

538 Section 143 of the Income Tax A e.

Tax Law and Practice in Tanzania —_
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i) South Africa-Tanzania Income Tax Treaty(2005)
(vii) gweden-Tanzania Income and Capital Tax Treaty(1976)
(viii) SWitzerland-Tanzania Income Tax Treaty(1963)

(ix) Tanzania-Zambia Income Tax Treaty(1968)

(b) Tax Credit Method*™”

whereby the state of residence calculates its tax on the basis
total income including the income from the state of source
which according to the relevant treaty or domestic law, may be taxed by the
state of source (but not including income which shall be taxable only to the
state of source).It then allows a deduction from its own tax for the tax paid to

the state of source.*®
There are two ways which the credit method could be applied**":-

This is a method
of the taxpayer’s

(i) Full Credit**

residence allows the deduction of the total amount of tax paid in

The state of
te of income which may be taxed in that state.

the other sta

(ii) Ordinary Credit®®
The deduction given by the state of residence is restricted to such part of its
own tax which is levied on the same income which may be taxed in the other
state.
Generally, the difference between the two methods is that the exemption
method looks at income, while the credit methods look at tax.

11.7 Objectives of Tax Treaties
The general objectives of tax treaties are as follows>*:-

it double taxation with a view of improving the
vestment and the transfer of technology.

--‘.L”“ l
d

del Convention with Respect to Taxes on income and on

2004 as amended provides for foreign tax relief.

Model Double Taxation Convention between Developed

el Double Taxation Convention between Developed

j ".:.- vention between Developed and Developing

Baraka Saiteu
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(b) They also aim to prevent certain types of discrimination as between foreign
mvestors and local taxpayers.

(¢) To provide a reasonable element of legal and fiscal certainty as a framework
within which international operations can confidently be carried on.

(d) To improve cooperation between taxing authpriticg in ca}rrying out thpir
functions, including by the exchange of information with a view to preventing
avoidance or evasion of taxes and by assistance in the collection of taxes.

11.8 Tax Model Laws _ _

The tax model laws which are commonly known and applied by different
nations when concluding treaties and enacting or amending their domestic
laws are UN Model law and OECD Model law. These Models, particularly the
United Nations Model Convention and the OECD Model Tax Convention on
Income and on Capital (the OECD Model Convention) have had a profound
influence on international treaty practice, and have significant common
provisions. The similarities between these two leading Models reflect the
importance of achieving consistency where possible. On the other hand, the
important areas of divergence exemplify, and allow a close focus upon, some
key differences in approach or emphasis as exemplified in country practice.
Such differences relate, in particular, to the issue of how far one country or
the other should forego, under a bilateral tax treaty, taxing rights which would
be available to it under domestic law, with a view to avoiding double taxation
and encouraging investment.

(a) The Articles of the Model Convention with Respect to Taxes on Income
and on Capital, 2014 (Version)
The Organization for European Economic Cooperation (OEEC) was
established in 1948 to run the US-financed Marshall Plan for reconstruction
of a continent ravaged by war. By making individual governments recognize
~ the in f economies, it paved the way for a new era of
he face of Europe. Encouraged by its success
ts work forward on a global stage, Canada
ers in signing the new OECD Convention
nization for Economic Co-operation and
icially born on 30 September 1961, when the
Other countries joined in, starting with Japan
1onal wealth almost triple in the five decades
culated in terms of gross domestic product
CD countries have seen similar, and in some
s. The OECD brings around its table 39
yorld trade and investment, giving it a
s facing the world economy.”*

T
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O1CD Among other things adopted a convention which guides the members
when concluding tax treaties. The Convention shall apply to taxes on income
and on capital imposed on behalf of a Contracting State or of its political
subdivisions or local authorities, irrespective of the manner in which they are
levied. The convention provides that there shall be taxes on income and on
capital imposed on total income, on total capital, or on elements of income or of
capital, including taxes on gains from the alienation of movable or immovable
property, taxes on the total amounts of wages or salaries paid by enterprises,
as well as taxes on capital appreciation. The Convention shall apply also to
any identical or substantially similar taxes that are imposed after the date of
signature of the Convention in addition to, or in place of, the existing taxes.
The competent authorities of the Contracting States shall notify each other of
any significant changes that have been made in their taxation laws.

(b) The United Nations Model Double Taxation Convention between
Developed and Developing Countries 2011

The United Nations Model Double Taxation Convention between Developed
and Developing Countries (the United Nations Model Convention) forms
part of the continuing international efforts aimed at eliminating double
taxation. These efforts were begun by the League of Nations and pursued in
the Organization for European Economic Co-operation (OEEC) (now known
as the Organization for Economic Co-operation and Development (OECD))
and in regional forums, as well as in the United Nations, and have in general

found concrete expressmn in a series of model or draft model bilateral tax
conventions.

The United Nations Model Convention generally favors retention of greater
so called “source counuy” taxing rights of the host country of investment
as compared to those of the “residence country” of the investor. This has
ong been regarde ed as 1SSL 10f special significance to developing countries,

h it -'s,.me developed countries also seeks in their

- pri c:1p1e although as noted it gives
1 does the OECD Model Convention.

ot mtgnded to be prescriptive,
h the information they need to

is intended to facilitate the
ion of bilateral tax treaties

Baraka Saiteu
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Articles of the Convention are based on racognition by the SOUICE country

that:-
ake into account expenses

| should t ‘
h income is taxed on a net

(a) Taxation of income from foreign capita
o that suc

allocable to the earnings of the income 5
basis.

axati ; i t.
(b) Taxation should not be so high as to discourage investmen

¢ the appropriatencss of the sharing of

(c) Taxation should take into accoun ,
revenue with the country providing the capital.

(d) It would be appropriate for the residence cguntr y
from double taxation through either foreign tax
also the case with the OECD Model Convention.

el Convention for guidance, a

t relationship between treaties

from country to country. In

to extend a measure of relief
credit or an exemption, as is

In drawing upon the United Nations Mod
country should bear in mind the importan

and domestic law, the nature of which may vary

general, the provisions of tax treaties prevail over !:he provisions of domestic
provisions. More specifically, tax

law in the event of a conflict between those S .
treaties establish which Contracting State shall have jurisdiction to tax a given
tions and subject to which

item of income or capital and under what condl' : : )
shing to enter into bilateral

limitations it may do so. Consequently, countries wil ( b
arefully the applicable provisions of

tax treaty negotiations should analyze € the app ,
their domestic tax laws in order (o assess the 1mp}1cat10ns of appl.ymg the
treaty. They should also discuss the relevant domestic laws of potential treaty

partners, as part of the preparation for and negotiation of a treaty.

Generally, domestic tax laws in their turn exert a substantial influence on the
content of bilateral tax treaties. They are an important reason for many of
the differences between treaties, as countries seek to preserve domestic taxing
rights in their ; ic laws, and the treaty practice
ositions found in the various
ain taxing rights in domestic
enerally do not seek to retain
eaties. Should their policy
o exert the domestic taxing
it was consistent with the
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