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Preface 

Trusts is a gripping subject; unfortunately it grips most students with anxiety. There is 
good reason for this: it is difficult. Almost every topic in the law of trusts is complicated 
by demanding intellectual problems about the correct solutions to which academics 
and judges alike disagree. The consequence is that a 'Trusts Made Easy' book is like a 
'Physical Chemistry Made Easy' book; a book for fools or the gullible. This is a 'Trusts 
Made Possible' book. It is a shorter text that explains from first principles what trusts are 
about, so that by the end of the book you should be 'up to speed' not only on the law, but 
also on the important academic controversies surrounding it, which will be of assistance 
to readers wishing to do well in a typical LLB exam on the subject. I do not presume 
that you are already an expert in any area of law. Thus I have tried in the introduction 
and elsewhere to provide the legal and conceptual building blocks of the subject, even if 
they are also taught (one hopes they are taught) in other subjects on the standard LLB 
syllabus. For that reason, if you are only interested in the law of trusts, and not reading 
for a law degree-say you've just been made a beneficiary under a trust, or your general 
reading tastes run to the peculiar-this book is also for you. 

The law of trusts is judge-made (although it has, of course, been amended here and there 
by Parliament). That is, it was created by judges over time deciding actual cases, building 
up the body of rules and principles we today recognise as trusts law. For that reason, if 
you want to write a realJy good exam script in the subject, ie get a first, you will simply 
have to read some cases and not rely entirely on this book, or on any other book for that 
matter. Any textbook is just the author's interpretation of the law, whereas the law itself 
is found in the cases. To do well you.must read them and interpret them by your own 
lights (taking into account, of course, the views of others mentioned in this book and 
elsewhere). And if you really want to plumb the depths and soar the heights of trusts law, 
feel it in your bones and exude it from your pores, reading the cases is a must. (I include 
a list of 'must-read' cases at the end of all the chapters save for the first two introductory 
ones.) Making sense out of the body of cases will try every brain cell at your command, 
so if you fancy yourself a true 'common lawyer: someone who is able to integrate the case 
decisions in an area of law while at the same time interpreting them lo be humane and 
rational, then this is the subject for you. 

Finally, trusts is not a subject you can swot up the evening before an exam. The old 
saw, 'You can't fatten a hog the night before slaughter: applies here in spades. Read and 
think; read and pause. Learn to recognise when your brain is full, and stop. Like a box 
of breakfast cereal, your brain will have room for more once the contents have settled. If 
you start to experience overload, stop, have a cup of tea and do something else for fifteen 
minutes. Then return, and before going on re-read what you were on before. This book 
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New to this edition 

New material includes, but is not limited lo, the following: 

Chapters 4 and 5 have been revised to reflect recent developments in the law of 
constructive and resulting trusts, in particular the decision of O'Kelly v Davies (2014) 
concerning the ambit of the illegality defence in the context of establishing informal 
trusts. 

Chapter 6 has been revised to reflect recent developments in the law of formalities, 

including the decision in Rawstron v Freud (2014) on secret trusts. 

Chapter 11 has been revised to reflect recent scholarship and cases on breach of trust, 
in particular the UK Supreme Court's decision in AJB Group (UK) v Mark Redler & 

Co {2014), which fundamentally reassesses the tradi tional liability to account for his 
dealings with trust property; the UK Supreme Court's decision in Brazil v Durant (20 IS), 
which explicitly recognises 'backwards tracing' for the first time. 

Chapter 12 has been revised to reflect recent scholarship and judicial decisions on the 

law governing fiduciaries, in particular the important UK Supreme Court's decision in 

FHR European Ventures LLP v Cedar Capital Partners {2014) on proprietary liability for 
unauthorised gains acquired by a fiduciary. It also covers the Court of Appeal's decision 
in Novoship UK v Niki tin (2014), which discusses the liability of third parties to account 

for gains they have acquired where a fiduciary has acted in breach of his relationship to 

his principal. 

Chapter 13 has been revised to reflect recent developments in the law of charities, in 

particular the UK Supreme Court's decision in Shergi/1 v Khaira (2014) on the court's 

jurisdiction to determine matters of religious doctrine where that can be done objectively. 
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The historical origins of the trust 

SUMMARY 

The Court of Chancery and the origin of equity 

The relationship between equity and the common law 

Equity's creation of the use and the trust 

The Court of Chancery and the origin of equity J 
1.1 ll1e law of trusts is the offspring of a certain English legal creature known as 'equity'. The 

historical development of English law is marked by the existence of a series of different 

judicial institutions over lime; the most significant of these for the modern student are 

the Courts of Common Law and the Court of Chancery. The Courts of Common Law 

developed the basic rules and principles that we now recognise as the law of torts (civil 

wrongs), the law of contract, the law of restitution, and much of the law of property. 

The Court of Chancery generated its own rules and principles, which as a body of law 

are collectively known as 'equity'. Chancery developed the law of trusts, the law govern­

ing fiduciaries, also much of the law of property, much of company and commercial 

law, and, very importantly, a variety of legal remedies, such as the injunction, which the 

Courts of Common Law were unwilling or unable to provide. 

1.2 The term 'equity' does not contrast with 'common law' when the latter is understood to 

distinguish judge-made law from legislation by Parliament. From that perspective, both 

equity and the common law are creations of'common law: bodies of rules and principles 

developed over time as judges gave reasons for their decisions in actual cases. 

1.3 The common law was developed and administered in the royal courts, those courts es­

tablished by the King, in contrast to local manorial courts, which were the province of 

local nobles and which applied local customary law. It was called the 'common' law of 

England because in theory it applied universally. The origins of equity are much murkier. 
Equity arose out of the administrative power of the medieval Chancellor, who was al 

the time the King's most powerful minister. Since the King was regarded as the fount of 

justice, it was appropriate for him to hear pleas by his subjects concerning injustices and, 

kings being kings, they eventually delegated the task 10 their Chancellors. Since in the 
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f h ffice the Chancellor was usually an ecclesiastic, early Chancellors felt 
eabrlly days oertnetl:emselves with men's immortal souls, and thus their consciences; thus 
3 e to cone . 1 t em-
. th basis of 'conscience' that the Chancellor exercised this roya power O r . 
11 was on e . d · despite 
d 

• · ·t·ice b)• ordering individuals to act in accordance with goo conscience . . 
e ytnJUS • fth " · ·sdiction 

h th · legal rights might be. In order to appreciate the character o 1s )Uri . • 
w at eir • · iderauons 
and how it came to be in some sense opposed to the common law, certain cons 

must be borne in mind. 

. . b t f om the common law 
1 _4 The first is that equity, fairness, or iustlce were never a sen r . h h 

courts. The difference was that from the mid-fourteenth century the complaints t at t e 
common law courts would hear became static (the categories of writs, or different forms 

of action, were closed), as did the procedures of the court as to pleading and evidence. 

Baker (2002, at 102-3) illustrates the sort of problem that could arise: 

(T}he growing strength of the substantive law could also work injustice, because the 
judges preferred to suffer hardship in individual cases than to make exceptions to clear 
rules. The stock example was that of the debtor who gave his creditor a sealed bond 
[a paper document recording the obligation to pay the debt}, but _did not ensure that 
it was cancelled when he paid up. The /aw regarded the bond as 1ncontrovert1ble evi­

dence of the debt, and so payment was no defence. Here the debtor would su~er an 
obvious hardship if he was made to pay twice; but the mischief was a result of his own 
foolishness, and the law did not bend to protect fools . .. Again, if someone granted 
land to others on trust to carry out his wishes, he would find that at law the grantees 
were absolute owners who could not be compelled to obey him. Now it was not that the 
common /aw held that a debt was due twice, or that a promise or trust could be broken; 
such propositions would have been dismissed as absurd. Yet those were the results which 
followed from observing strict rules of evidence, rules which might exclude the merits of 
the case from consideration but which could not be relaxed without destroying certainty 

and condoning carelessness. 

1 .5 These characteristics of the common law reflect, in part, the fact that the royal courts 

were 'courts of record', that is, courts whose decisions were recorded and were treated 

by lawyers and judges as statements of the law, ie of general rules applying to all. The 

Chancellor's decisions, by contrast, were not recorded. (However, from the early cen­

turies of Chancery onward there are substantial records of the bills of complaint made 

by applicants to him; thus the task of recreating the principles applied by the early 

Chancellors is a matter of inference from the sort of complaints that were brought 

to him and the way they were framed.) His decisions were basically regarded as ad 

hoc exercises of his power to do justice in individual cases- he was not regarded as 

constructing a body of rules. In contrast to the procedures of proof available at com­

mon law, the Chancellor had the power of subpoena, ie the power to make litigants 

appear in person before him and to interrogate them. This was a quite different sort of 

proceeding from those which operated in the common law courts, and thus one ele­

ment, perhaps a predominant one (see Macnair (2007)), in the notion that the court 
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of equity was a court of 'conscience' is that the Chancellor made his rulings, not on the 

basis of various formal rules of evidence, but on the defendant's personal replies to the 

Chancellor's interrogation, replies that might well be adverse to the defendant's own 

interests. Not surprisingly, the Chancellor's decrees were treated not so much as legal 

decisions as they were orders directed to individuals to ensure that they acted accord­

ing to good conscience in the particular circumstances of the case. This is one mean­

ing of the phrase that 'equity acts in perso11a111': equity did not determine rights under 

law, whether to land or anything else; rather, equity required particular individuals to 

comply with the Chancellor's decrees and indeed, this was reflected in the actual word­

ing of the rulings: Chancery rulings were formulated explicitly as orders (eg 'this court 

doth order the defendant to give the claimant possession of ... '), whereas common 

law rulings merely expressed that a certain state of affairs shall happen as in 'It is this 

day adjudged that the plaintiff shall recover against the defendant £100.' (See further 

Smith (forthcoming), chs 2 and 3. The form of these rulings also reflected the reme­

dial consequences for defendants who failed to comply with the court's ruling (1. 14).) 

In England, though not in other common law jurisdictions, the distinction has been 

abolished; since the Civil Procedure Act 1997 all court rulings in England now take the 
form of orders. 

1.6 Secondly, the jurisdiction of the Chancellor, and his 'court of conscience: must be un'der­

stood taking account of the nature of government at the time it developed. As Murphy 

(1991) has pointed out, throughout most of English legal history all forms of govern­

ment were 'adjudic~tive' in the sense that governing bodies of all kinds, whether councils 

or courts or individual officials, basically rendered decisions to do justice in cases of 

conflict that came before them. One should also bear in mind, 

the multitude of forms of mediation and arbitration that existed in medieval society 
and Chancery's transcendence of them. Disputes in the community were resolved for 
both private satisfaction and public peace by the expedient of deference, wherein 
a cause was put by one party or both parties to a common superior executive, 
including the jurisdiction of a lord or a community in the manor, the hundred, and 
the county {all medieval units of jurisdiction]. Guilds also exercised mediatory func­
tions, and at a high level the authority of a magnate might be invoked to arbitrate. 
(Haskett (1996)} 

It was in response to perceived injustices arising from the decisions of any of the myr­

iad adjudicators, arbitrators, or mediators in the medieval world that recourse to the 

Chancellor might be had, for his review of such decisions would have the force of the 

central department of state. Thus the conscience-based 'jurisdiction' of the Chancellor 

was not restricted to countering perceived injustices of the common law courts, but of 

all adjudicators of the medieval realm. 

1. 7 The Chancellor's conscience-based corrective role narrowed over the centuries. In time 

the Chancellor came to exercise a quasi-judicial function, in the Court of Chancery, 

which by and large was restricted to matters that were in some way covered by rules 
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of the Chancellor, and in principles of 'equity' found in the Roman a~d eccles1as'.1cal 
law in which many early Chancellors were learned. These principles ultimately derived 

from Aristotle's idea of 'equity: that there will be cases in which one must depart from 

the rules in order to avoid injustice. 

1.8 As might be expected , however, continual correction of decisions generated by a rule­

based system will give rise to rules or principles of correction . It would not be con­
scionable for the Chancellor to give relief to one suitor unjustly dealt with by the 

common Jaw, but deny it to the next whose suit was based on substantially the same 

facts. One of the most fundamental principles of justice, after all , is that like cases 

be decided alike. The widely perceived contrast between the rigid rules of the com­

mon law and the flexible conscience-based fairness of equity was a highly mislead­

ing caricature by the end of the eighteenth century. By then the principles of equity 

were fa st becoming rules of equity as rigid and technical as any in the common 

law. Equity, which was once said to vary with the length of the Chancellor's foot to 

emphasise the personal character of the Chancellor's intervention, ie intervention 

on the basis of what he personally understood to be good conscience, had become a 

second body of law. 

The maxims of equity 

1.9 Although equity developed its own definite rules covering various matters, it also pro­

duced a series of 'maxims' or broad principles that manifested equity's general ap­

proach to the solution of legal problems. An example of such a maxim is 'Equity 

looks to intent, not form.' If, for example, two parties were to execute documents 

that characterised a land transaction as a sale of the land, although in substance the 

transaction amounted to a mortgage of the land, the court of equity would look be­

yond the form of the documents, which might be decisive at common law, and treat 

the transaction as a mortgage. We will encounter various of these maxims as we go 

along. Like any general legal principles, the maxims of equity have been encrusted 

with judicial interpretation over the centuries, so it would be a great mistake to treat 

these maxims nowadays as anything more than devices that assist the interpretation 

and organisation of particular equitable doctrines, and help explain their h istorical 
development. 

The rela11onsh1p be1ween equity and the common law S 

The relationship between equity and the common law.-J 

Equity as a 'gloss' on the common law 

1.1 o Equity and the common law were not separate but equal systems of rules covering the 
same matters only differently. Equity has always relied on the existence of the common 

law, being essentially, in the terms of Maitland (a great equity scholar), a 'gloss' on the law 

(Maitland (1929), at 18-19). If you were to peel away all of the rules of equity, the com­

mon law could still stand alone as a comprehensive body of rules covering tort, contract, 

property, etc. If you were lo peel away the common law from equity, however, you would 

not have anything like a comprehensive body of rules-equity, was, and remains, a kind 

of patchwork overlay modifying particular common law rules. 

1.1 1 The two exceptions to this are the subjects of this book: the law of trusts and the law 

governing fiduciaries. Now, a legal system can do without trusts (civilian jurisdictions 

typically have no law of trusts or, to the extent they do, as in Scotland, they are imports 
from the common law) or the sort of law of fiduciaries found in English and common­

wealth legal systems, and so could English law. So in that sense the law of trusts and 

fidu ciary law are, like the other creations of equity, not strictly speaking necessary for 

a modern legal system. Peel them away and you could still have a working body of law. 
Nevertheless, as we shall see, they are now a vital part of English private law as a whole, 

and it would amount to a legal revolution if they were abolished. 

Strife between equity and the common law 

1.12 Equity largely worked through the issuance of'common injunctions', by which a plaintiff 

at common law could be enjoined, ie stopped, by a decree of the Court of Chancery, 

from proceeding with his case, or restrained from enforcing the result. As one might 

imagine, from the point of view of the common law judges this was tantamount to the 

Chancellor's denying claimants access to justice. After several attempts by the common 

law judges to assert the dominance of the common law over the power of the Chancery, 

and some consequential political strife, it became settled by the end of the seventeenth 

century that the decrees of Chancery would prevail. Equity was here to stay. So, for about 

two centuries, England had a true dual system of courts with two different finely devel­

oped bodies of law. 

The Jurisdictions' of equity 

1.13 Equity is said to have three jurisdictions, or areas of operation, each of which relates it 

to the common law: (I) equity's 'exclusive' or 'original' jurisdiction, where equity alone 

created a law in an area; (2) its 'concurrent' jurisdiction, where both it and the common 

law developed rules in relation lo certain fact situations; and (3), its 'auxiliary' jurisdic­

tion, in which equity would assist plaintiffs at common law in pursuing their common 
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law rights. The law of trusts is the most obvious example of equity's exclusive jurisdic­

tion. The law of trusts was developed entirely by the Court of Chancery. An example of 

equity's concurrent jurisdiction is one you may think of if you have studied the law of 

contract, that is, the law of mistake. Both the common law and equity developed rules 

providing remedies for contracting parties who entered into the contract labouring un­

der some sort of mistake. To take an example of equity's auxiliary jurisdiction, you may 

know that as part of the litigation process, litigants can be required to disclose docu­

ments that bear on the facts of the claim. Historically, common law litigants were not 

afforded any right to disclosure under the procedures of the common law courts, but 

a common law litigant could get a decree from Chancery ordering the other party to 

disclose. Nowadays, this particular auxiliary jurisdiction of equity has been superseded 

by the statute-based codes of civil procedure. Another example of equity's auxiliary jur­

isdiction is equity's willingness to provide certain remedies not available at common 

law to common law litigants in order better to vindicate their common law rights. This 

aspect of equity, its range of remedies and its ,villingness to apply them, remains of great 

importance. 

Remedies at common law and equity 

1.14 Different remedies were available from the common law courts and the court of equity. 

A common law court could adjudge (1.5) that a losing defendant pay damages, a money 

sum, to the plaintiff, and in cases concerning land could adjudge that a defendant give 

up possession of the land to the plaintiff. If the defendant refused to pay damages, the 

judgment provided a ground for a sheriff or bailiff to come round, seize his posses­

sions, and either hold them until he paid or sold them to raise the plaintiff's damages. 

Similarly, if a defendant refused to get off the land, the sheriff would come round and 

clear him out. Thus the common law courts had, essentially, only one means of enforcing 

their decisions: they could empower an official to separate a person from their prop­

erty. Chancery had a much more sweeping power, which provided scope for a variety 

of equitable remedies. The Court of Chancery could throw anybody who disobeyed its 
orders (1.5) into gaol, for contempt of court. This was not a criminal sentence, where if 

you served your time you got out. If you refused to carry out an order of Chancery, you 

rotted in gaol until you decided to comply. (Nowadays, imprisonment for contempt of 

court is regulated by the Contempt of Court Act 1981, and the court also has powers 

to act in place of the defendant in certain instances, for example by executing docu­

ments, or by appointing others to act in his place: RSC Ord 45, r 8, incorporated into 
the Civil Procedure Rules 1998.) This gives another meaning to the phrase 'equity acts in 

personam': equity acts on your body. Equity has the power to make you do something, 

or to stop doing something, because if you refuse, you lose your liberty for as long as it 
takes. Thus injunctions have their origin in equity. Equity can also rescind contracts, ie 

tell people to act as if a contract was never formed, and can rectify documents, ie tell 

people to carry on as if the document had different terms. As a result, in many cases 
litigants whose substantive rights lay at common law would seek the remedial assistance 
of Chancery- so, for example, one suffering the smoke of a neighbour's brickworks and 
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Un.satisfied with money damages would apply to Chancery for an injunction to shut the 

brickworks down; or a contracting party would seek an order from Chancery for the 

specific performance of the contract in a case where money damages for breach would 
inadequately compensate. 

The Judicature Acts 

1 .15 The administrative inconvenience of a dual system of courts that dealt in different 

fashions with the same factual issues is apparent, and by the Judicature Acts 1873-5 
Parliament abolished the institutional division between the Courts of Common Law 

and the Court of Chancery. One High Court was established, the judges of which were 

henceforth to apply the rules of both common law and equity, where appropriate, in 

the cases before it; where the rules conflicted, the rules of equity were to prevail. What 

counts as equity today, therefore, is the body of rules and principles that derive from 

those applied in the Court of Chancery until 1875; judge-made law is a living thing, 

and so equity has developed since then, in just the same way as has the common law of 

contract or tort. Despite the abolition of the separate courts, there remain distinct traces 
of this institutional history that bear directly on the current state of English law. 

The fusion of law and equity 

1.16 Since 1875, judges apply both common law and equity in the same court at the same 

time. It remains an open question to what extent the rules and principles of the com­

mon law and of equity have been fashioned into one coherent, principled body of law; 
whether, that is, the common law and equity have 'fused'. The fusion question can be 
framed in this way: although judges and lawyers now deal with whatever rules of equi­
ty and common law apply to the case before them, in what sense should they maintain 
the distinct historical and intellectual origins of these rules in their heads? Maintaining 

such a notional distinction will have consequences in so far as the mere fact that a 
rule arose in the common law or in equity will have consequences for its application. 
Consider the following old chestnut of the fusion debate: because equity arose in a 
'court of conscience' it is said that, as a matter of unalterable principle, all equitable 
remedies are discretionary. For example, if a plaintiff seeking the equitable remedy of 

specific performance of a contract has acted unconscionably in some way himself, then 
equity will refuse to help him, leaving him to his remedies at common law. The maxim 
(1.9) framing this rule is 'He who seeks Equity must come with clean hands'. By con­
trast, it is said, common law remedies lie 'as of right', the court having no similar discre­

tion. So we now pose the question: should it still matter which court originally devised 

a particular remedy when judges come to decide how they should apply it nowadays? 
Surely not. If ii remains true that some remedies that arose in equity should only be 
granted on a discretionary basis (and there may be good grounds for this), this must 
be justified as a matter of principle that fits into a coherent rationale that explains the 

remedial rules in that particular area of law. This coherent rationale must, of course, 

l. 
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also explain the various restrictions and limitations that exist today upon remedies 

originally given at common law. Even if an explanation is based upon c~ncerns about 
·usticc that were originally given voice by Chancery, that does not entail that the rule 

~ust henceforth be identified as an equitable one, any more than we would identify a 

modern rule of the law of wills as ecclesiastical, because the law of wills was originally 

the province of the ecclesiastical courts. Nevertheless, this particular version of the 

'history is destiny' fallacy lingers. It lingers in part almost certainly because of the theo­

retical difficulties that have arisen in incorporating the most important single develop­

ment of equity, the law of trusts, into one coherent law of property. Fusion may seem 

somewhat straightforward when directed towards remedies, but the idea of ironing 

out the differences between the common law and equity in property law, is, as we shall 

see (2.107), a different kettle offish. This issue also bears on whether equity's auxiliary 

jurisdiction still really exists. If we regard the law of remedies as being a coherent body 
of doctrine which includes not only remedies deriving from common law and equity, 

but statutory remedies as well, then it no longer makes sense to think of remedies 

originally de,,jsed by equity remaining 'equitable: brought in to 'assist' the vindication 

of common law rights. 

Equity's creation of the use and the trust 

The most important developments of the preceding institutional history are the law of 

trusts and the law governing fiduciaries . These are the only branches of law studied 

by LLB students that arose purely in the Court of Chancery. The law of trusts and 

the law governing fiduciaries are worthwhile studying separately from the rest of 

equity for two reasons. First, the rest of equity is best studied in combination with 

the common law and statutory rules that govern the different substantive areas of law 

to which these other equitable rules apply. For example, equitable remedies are best 
examined in the context of studying the various substantive actions, such as breach 

of contract, where they are given; or, if remedies per se are the focus of inquiry, it is 

silly to restrict one's attention to equitable remedies, missing the important points o f 

comparison with common law and statutory remedies. Land law courses necessarily 

include the substantive development by equity of the land law, and the substantive 

equitable wrong of breach of confidence happily fits within the study of torts gener­

ally or the law relating to industrial property. Secondly, matters of pedagogical con­

venience aside, the law of trusts is worthwhile studying in its own right because the 

'trust'-equity's imposition of stringent personal obligations upon a legal owner to 

hold property for the benefit of another, with the result that he is no longer able to 

treat the property as his own-may be regarded as the paradigm case of equity's inter­

ference with common law rights in pursuit of justice. A similar claim may be made for 

the law governing fiduciaries: the legal conception of'conflict of interest: upon which, 

as we shall see, fiduciary doctrine turns, very much reflects the 'conscience-based' 
origin of equity. 
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The use 

The hiStorical roots of the trust lie in a medieval property device: the 'use'. The history of 
the land law In the first centuries following the Conquest can be described as the process 
~y-which true property or ownership in land arose, as the inOuence of the social and po­
litical st ructure of feudalism waned. Under feudalism, rights in land basically amounted 

to rights m a ~o~plex hierarchical system of social and political authority and agricul­
tural wealth d1stnbut1on. This h ierarchy was maintained through a system of 'tenures' of 

land, und~r which different 'tenants' had rights in the same land. At the top of this ladder 
was the Kmg, at the bottom the person actually in possession of the land, and in between 

there might be_ any number of 'mesne (pronounced "mean") lords'. It was essentially a 
system of taxation. Each tenant, starting with the one in possession who, via the labours 

of ~is ~erfs, wo~ld ,produce agricultural goods, passed the wealth of the land upward by 
doing rent service of various kinds to the lord immediately above him, and so on up to 
the King. Thus although a person might have an 'estate', an ownership interest, in some 
piece of land, this estate was as likely to be a 'seigneury: ie the right to a rent from a ten­

ant immediately below on the feudal ladder, as it was to be an estate giving possession of 
the land itself. Different kinds of rights and duties defined the di fferent kinds of tenure 

by which land could be held, such as 'knightservice: the obligation to provide knights 
or money for arms, or 'socage: the obligation to provide agricultural products. The use 

arose as a means of avoiding some of the more disgruntling rules of the tenurial feudal 
system. Land could not be left by will, but could only be inherited according to the rules 
of primogeniture, the general effect of which was that the entirety of a man's rights in 

land passed to his eldest son. This preserved large estates in land, but it meant that a 
man could not take advantage of his landed wealth to provide for all of his children on 
his death. Another problem arose if one wanted to benefit certain religious orders. For 

various reasons it was difficult, if not impossible, to provide for them by conveying land 

to them. Among nobles, there was also the problem that the English Crown was often 
bloodily contested over long periods of time, in particular during the War of the Roses. If 
a landowner were in the position of having backed the wrong claimant to the Crown, not 

on ly would he lose his life, being condemned as a traitorous felon by the victor, but all his 
lands would be forfeit to the Crown, ruining his family. Finally, certain legal incidents of 

feudal land-holding could themselves become very oppressive. In particular, if land held 
in knightservice passed to a minor heir, the lord immediately above on the feudal ladder 
acquired the 'right of wardship: the right to manage the estate and take all the profits of 

the land until the heir reached maturity. These elements (amongst others) of land tenure 

inspired medieval lawyers to avoid them. The avoidance mechanism was the use. 

Although land could not be left by will, there were no sim ilar restrictions on inter vivos 

transfers, ie transfers whilst the tenant was alive. At this time, the mode of transfer of 
freehold land was called a 'feoffment'; the transferor was called a 'feoffor: and the trans­

feree, the person he 'enfeoffed: the 'feoffee'. Thus A, a feudal tenant, could convey h.is 
property to X, Y, and Z as co-owners. Of course, a straightforward conveyance like this 

would not do A any good to realise any plans for his land: by conveying the land in this 
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he wished: thus A could convey the property to the use of an or er o . ranc1scan • 

to his own use for his life and then to the use of his widow for her hfe, and then to the 
or of all of his children in equal shares. The common law completely ignored the words 
use h b veyance 
'to the use of'. As far as it was concerned, X, Y, and Z were t e owners Y con . • 
subject to all the feudal duties of their estate, and could do whatever they liked with the 

land, regardless of the wishes of A, because A no longer held the legal estate to the lands: 

X, Y, and Z did. 

The conveyance was made to X, Y, and z as co-owners to exploit a particular techni~al 
mmon law rule. The form of co-ownership that was invariably employed was the JOll11 

~;nancy. Joint tenancy has the significant feature of the right of survi~orship (in L_atin, 
the jus accrescendi), by which, upon the death of any joint tenant, his mteresl d1sap-

ears-it does not pass to his heir-with the result that there is just one fewer co-owner. 
p h" . I 
Thus if X were to die, his heir would not inherit a share of the property; is mteres 

would just disappear: Y and z would now together own the property as joint tenants. 
(The other common form of co-ownership is 'tenancy in common'. Here, in contrast, the 

tenant in common possesses an ownership share that passes to his heir.) As joint tenants 

of the legal title to the land, X, Y, and Z would be liable to comply with the feudal duties 

but, importantly, because of the right of survivorship, the particular worry of a minor 

heir inheriting the land could be completely avoided. The danger of inheritance would 
only arise if following a series of deaths only one of the original joint. tenants remained, 

who would then be the sole owner. If he then died, his heir would inherit. But that could 

easily be avoided because, after the death of X for example, Y and Z could convey the 

land to themselves and V and W, on the same use as A originally did. In this way, when­

ever the number of joint tenants dropped to a low number, a simple reconveyance to 

another group of joint tenants ensured that the property was never inherited, and so a 

wardship would never arise. 

The use, therefore, could be employed to avoid all of the rules of feudal tenure men­

tioned. The benefit ofland could be passed to others than those who would inherit under 

the rules of primogeniture. It could be passed to those who were legally disentitled from 

holding property ( eg religious orders and minors), and A could convey his lands to a 

neutral party so that if A went to the block for treason, he could do so with the comfort 

that he had not ruined his family dynasty-not being legal owner of his lands, they 

would not be forfeit to the Crown, and so his wife and children would not be destitute; 

the legal owners would continue to hold for them upon use. Finally, the use could be 

used to ensure a minor never inherited. 

Equity's creation of 1he use and the trust 1_1 _____ _ 

1.22 The term 'use' is somewhat misleading. It is a corruption of the Latin ad opus. What 
it means is 'on behalf of' or 'for the benefit of: so to grant land 'to the use' of someone 
meant that the feoffees lo use were not entitled to treat the land as their own, but must 
hold it on behalf of or for the benefit of the cestui(s) que use. A typical example of an 
enfeoffment to uses will give something of the navour of a medieval use. 

1.23 Typically, a feoffor would grant land to feoffees 'to the use of my will'. 'Will' here did not 

mean the written instrument we think of today but rather simply the feoffor's expression 
of his intentions about where the property should go, often made on his deathbed (Mee 

(20 IO)). So uses were typically created without any express terms besides the term that 
the feoffor would give future directions. Now, of course, the feoffees to use were not en­
titled to use the property for themselves in the meantime, simply because they had the 

legal title. Indeed, in the vast majority of cases the feoffer continued to occupy the land 
and reap the profits just as he did before the feoffment to uses. Thus, the arrangement 
was basically one in which the feoffees to uses received the bare legal title, in essence 

just the 'paper' title, which they he.Id without having to do anything until such time as 
the settlor gave them further directions. This sort of feoffment to uses was absolutely 
standard in the fourteenth, fifteenth, and sixteenth centuries. Indeed, so standard and 
common was this means of holding land that in 1500 Chief Justice Frowk declared that 
the greater part ofland in England was held in use (cited in Swadling (1996a)). 

1.24 Now, the attentive reader may have noticed one rather gaping potential naw in these 

schemes employing the use. What could the cestuis que use do if X, Y, and Z refused to 
honour the use? As we have seen, the common law did not recognise the use: X, Y, and 

Z were the full legal owners, and so /\s cestuis would get no relief in a court of common 
law. Here enters the Chancellor and his conscience-based power to remedy injustices. It 
would be unfair to allow X, Y, and Z to take the benefit of the land themselves, because 

they only got ii in order to benefit the cestuis que use. The Chancel.lor would enforce the 

use at the suit of the cestuis, ensuring that X, Y, and Z held the land according to the use 
A dictated. 

1.25 Now it is sometimes thought that this failure of the common law to recognise the use is 
indicative of the harshness or rigidity of the common law, a harshness and rigidity so se­

vere that it would deprive A, his wife, and their children of their rights in land, thwarting 

the clear agreement between A and X, Y, and Z. But this is a profound misunderstand­
ing. The common law's blindness to the use was essential for the benefits of the use to 

be achieved. It was only because the cestuis had no legal title to the land that the various 

schemes to avoid the incidents of feudal land-holding would work. If the common law 
were to recognise a new kind of seigneury or legal estate in the use, then it would not 

have put the cestuis' interests in the land beyond the reach of the very legal rules that 

the use was engineered to avoid. It was the very rigidity of the common law in refusing 

lo recognise a legal estate in the use that made the use effective. The common law was 

not hostile to the use; undoubtedly a large number of common law judges and lawyers 
held land to uses and/or were cestuis que use themselves. The problem of enforcing uses 

against legal title holders was a real, but secondary, problem, which appears to have been 
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meet one's conscientious obligations could and did resu t m soc1a o oquy, _or 
church-directed penance, or even excommunication. And it is natural that as the social 
b d of feudalism declined in importance failures to perform uses would come before t:; C~anceUor in greater numbers, so that his jurisdiction became th_e normal, then ex­
clusive, means of enforcement, ultimately leading to the rules governmg uses and trusts 

that make up such a large part of equity doctrine. 

How should we characterise the use? One way is this: a use is a kind of 'structured gift'. 
A conveys property to X, Y, and z to the use of someone to whom he wants to give the 
roperty but which for various reasons he cannot do under the common law rules of 

:roperty; an obstacle in feudal times, as we have seen, was the rule of pr_imogeniture. The 
use can also be characterised as a kind of feudal ta.x-avoidance mecha111sm. Transferring 
the benefit of land by way of use enabled feudal tenants to enhance the value of their 
land, by disengaging it in part from its feudal incidents, particularly those that operated 

upon inheritance. 

The origin of the trust 

1.27 This book is about the law of trusts, not the law of uses, so what happened? Very 
briefly: Henry VIII wanted money, and set about getting some by prosecuting with 
a vengeance his ancient feudal rights as the man at the top of the feudal pyramid. He 
even had a special court set up, the Court of Wards, to help him do so. Because by this 
time feudalism was essentially anachronistic, his efforts were branded 'fiscal feudalism'. 
Vexed at being deprived of the feudal revenues he would otherwise have got but for 
the employment of uses by his noble tenants, he managed to get Parliament to pass the 
Statute of Uses in 1535. This statute 'executed the uses': a conveyance from A to X, Y, 
and Z to the use of B was, after the Act, treated as a conveyance from A to B directly. 
The title passed from A to X, Y, and Z, and then to Bas the use was automatically 'ex­
ecuted', cutting out X, Y, and Z. Following the statute, then, the typical use (1.23) in 
which A conveyed land to X, Y, and Z to hold to his, ie A's, use, did nothing al all. A 
would remain the legal owner of the land. It was thenceforth impossible for someone 
holding the legal title to be bound to benefit another, since there was no longer any 
use by which he could be bound. How the trust arose in the next century and a half to 
replicate the use in all but name is an interesting bit of history, but not, alas, one to be 
gone into in detail here. But it is to be noted that the statute did not execute all uses­
roughly, it only executed those uses in which the feoffees to use held the 'paper title' for 
a cestui que use who continued to possess the land as before the transfer. The statute 
did not execute 'active' uses, in which the feoffees to use had to carry out genuine posi­
tive duties. An example of an active use would be a use for the benefit of an order of 
Franciscan monks who were unable to own property. The feoffees to use did not merely 

1.28 

Further Reading 13 

hold the paper title but act ' I · · · . • 1vc y part1c1pated 111 the management of the land. This pro-
vided one loophole in the st 1 1 d I . . a u c, an ot 1ers were soon found by 111dustr1ous lawyers. 
Furthermore, in the next ce I I 1. . . . . · n ury or so I 1e po 1t1cal climate changed; the monarch no 
longer relied primarily 011 h' , d I . I , is ,eu a rig its ,or revenue, and so there was no political 
consequence if the Court f Cl er · o 1ancery gave euecl to uses which managed to evade the 
statute. Suffice ii to say th t b h f · , ' a , y t e turn o the eighteenth century, where someone, 
now called the selllor', transferred a legal title to X to hold for the benefit of B now 
rendered as ' in trust for B' ti th , h , ' ra 1er an to I e use of B, Chancery would require X to 
hold the land for the benefit of B, just as if he had formerly held it to B's use. B was con­
sequ~ntly renamed the 'cestui que trust', and is now generally called the 'beneficiary', 
and X 1s now called the 'trustee'. 

Since the incidents of feudalism are now abolished, you might ask why anyone would 
want lo give a_ 'structured gift' today. Why do people set up trusts? For most private 
trusts, the basic reason is the same as in medieval times: to provide for loved ones in 
a way one cannot do, or it would be unwise to do, simply by transferring legal title. 
One cannot give mmors land, so if one wants a minor to have Blackacre ('Blackacre' 
is the name common lawyers always give to a hypothetical piece of land-Whiteacre, 
Grcenacre, and so on, are the colourful variations), ii must be held on trust for him by 
some_on~ ~lse. One may be worried that one's son is a spendthrift, and so give money 
for his hvmg expenses lo a trustee to dispense, on condition that the benefit will pass 
to someone else if that son goes bankrupt. One may want someone, like your surviving 
spouse, to have the dividends, ie the income, from shares fo r the rest of their life, and 
someone else, say your children, to have the capital, title to the shares themselves, once 
your spouse has passed on. One cannot fragment the legal title to shares to accomplish 
that. In certain circumstances, the law of taxation also favours giving property by way of 
trust when one is alive over leaving property to others in one's will, so many trusts are 

essentially tax-avoidance devices. 

1.29 Note that the structured gift and tax-avoidance functions of the use/trust work in essen­
tially opposite ways. To the extent that the use/ trust avoids feudal incidents or taxes, it 
frees property from restrictions that reduce its value to an owner. On the other hand, the 
structured gift burdens property, and the structure of benefits under a trust can be very 
complicated indeed. If the feudal use worked to free land from the institution of feudal ­
is_m, its modern counterpart, the trust; also ties up property with bonds quite as tight to 
different social institutions, such as the family, or the workplace as in the case of pension 

fund trusts. 
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What features distinguish equity from the common law? 

What does it mean to say that 'equity acts in personam'? 

To what does 'fusion' refer? 
. . h d 'd · k and how is it related to 

What was a 'use', what purposes did 1t serve, ow 1 1t wor , 

the trust? 

The nature of the express trust 
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The natu re of the beneficiary's right 

Trusts and the fusion of law and equity 

Express trusts and trusts arising by operation 
of law (TABOLs) 

--

2 .1 In Chapter 1 , we operated with the rather vague notion that a trustee 'holds property 

on trust' for the beneficiaries. It is now time to make this notion explicit and precise. 

This will take some doing, so this is a long chapter. In the first part we will look at the 

different kinds of trust, focusing on the express trust, ie a trust that is intentionally set 

up to provide different kinds of benefits to beneficiaries, and we will also look at how 

beneficiaries benefit from a trust. In the next part we will look at various 'structural' 

features of the express trust-the structure of rights and duties that essentially make 

the trust the sort oflegal device that it is; in the third part, we will place the trust in the 

context of the wider law, comparing the trust with, and characterising it in relation 

to, testamentary gifts and security interests. Fourthly, we compare the common law 

trust with trusts in some civil law systems, that is, some trusts in legal systems without 

equity. Finally, we look at the nature of the beneficiary's right under the trust, and the 

fusion of law and equity. It is probably best not to try to assimilate everything here in 

one go; although the particular aspects of the trust we discuss are not individually dif­

ficult to g rasp, pulling them all together in your head to get a proper grasp of the nature 
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of the trust requires some intellectual digestion, so take time off at intervals to pause 

and think. 

Express trusts 

An express trust is one that is intentionally set up. The uses and trusts that we looked 

at in Chapter 1 were all express, set up by the feoffor to uses or the settlor, respectively. 

The term 'express' is not a particularly helpful one-it correctly reflects the fact that in 

order to create a trust intentionally the settlor must express his intentions, either orally 

or in writing, as in the case of a trust created by someone in his will (2.75). But it is 

not the expression per se that is the essence of the matter; it is the fact that the settlor 

exercised his power to set up a trust that is essential, as we shall see in a moment. In 

the case of trusts, there are two principal ways in which a settlor can create a trust: by 

'self-declaration' or by transfer of the intended trust assets to another person to hold 

on trust. Imagine that you want to create a trust fund for your children, to be avail· 

able to them to provide for their education. To remind you of the terminology set out 

in Chapter 1 , you are called the 'settlor', because you 'settle' the property upon your 

children under the trust. (Confusingly, not all express trusts are nowadays properly 

called 'settlements'; settlements are trusts, usually family trusts, in which there are suc­
cessive interests (3.2 5 ).) You can settle the property simply by declaring that you now 

hold the property, say 1,000 shares ofXYZ Co Ltd, on trust for your children. That is a 

'self-declaration of trust'. As the settlor, you make yourself the trustee for your children. 

Or you can transfer the shares to someone else-your sister, say- to hold on trust for 

them. In the former case, you, as trustee, the holder of the legal title of the shares, must 

deal with the property according to the terms of the trust; in the latter case, your sister 

must do so. In both cases, your children are the 'cestuis que trust'. or 'beneficiaries'. 

Most express trusts are created in writing, and the document that contains the terms of 

the trust, ie the detailed provisions that structure the way the property is to be held by 

the trustee for the benefit of the beneficiaries, is normally called the trust it1strumet1t. 
Sometimes this document can also work to transfer the legal title of the property from 

the settlor to the trustee, but legal title in the property must be transferred to the trustee 

according to the correct transfer procedures for that kind of property, whether land or 

shares or whatever other kind of property is to be held on trust. Of course in the case 

of a self-declaration of trust, the settlor/trustee already holds title to the property, so no 

transfer is necessary. 

2.3 Since, as we have just seen, a settler can declare himself trustee of property for someone, 

the settler and the trustee can be the same person. A settler can also convey property 

to a trustee on trust for himself, so the settler and beneficiary can be the same person. 

A trustee can also be one of several beneficiaries, as would result from, for example, a 

transfer of title to Blackacre to B on trust for B and C in equal shares. But what cannot 

exist is a lone trustee who is also a lone beneficiary. The law does not recognise a division 

of the individual self so that you would have an obligation to hold property for yourself 

in a defined way, an obligation that you could enforce against yourself. 

• 
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Exercising powers to create an 
express trust 

2 .4 You should think of the express trust as ti . 
ated when a seltlor e"- 1-

1 
. ie creallon of the settlor; an express trust is ere-

2.5 

2.6 

2.7 

nee rve Y exercrses Iris po , ,r I . 
the significance of this •n . 

1 
. . 11 ers 01 ow11crs 11p to do so. Understanding 

w, invo ve a brief digression. 

Powers 

A 'power' is the capacity to chan . 
the power to e11te . t ge or create rights, duties, and/or other powers. One has 

r in o contracts· ·f d 1 car then l"e g,·vc b" th . I you an agree that I will pay you £5 for washing my 
• ' 1r to a new legal l r h" 

we did not have b ~ I h re a ions ip-wc both have rights and duties that 
, d . d e ore. ave the right that you wash my car and the duty to pay you £5 
,or omg so, an you have car d" 1 
£5 0 f 

' respon mg y, the duty to wash it and the right to be paid 
. wners o property have sin l b . 

f • 1P Y Y virtue of their ownership, all sorts of associated 
powers. I I own Blackacre J ca -
l. • n exercise my powers over it to lease it to give it away to 
JCense you to come onto it I h d" . ' ' 

. 
0 ave inner with me, and so on. One of the other things I 

can do 1fl own Blackacre is t f · · 
b ~ . crea e a trust o 11 in your favour, either by self-declaration or 
Y trans erring Blackacre to a trustee to hold on trust. In the former case, I have imposed 

a duty upon myself to hold Blackacre for your benefit, and have conferred a right upon 

you to the benefit of Blackacre. In the !alter case, the trustee will have undertaken a duty 
to hold Blackacre for your be11 fit d ·11 h 

e , an you w1 ave the corresponding right that he 
docs so. Express trusts can be created by the seltlor's exercise of his power gratuitously or 

because he is obliged lo do so under a contract. For example, occupational pension fu~ds 

arc held on trust and arise in fulfilment of the duties generated by employment contracts. 

Trusts arising by operation of law (TABOLs) 

New rights, duties, and powers are not only created by individuals exercising their legal 

powers, but may also arise 'by operation oflaw'. Consider the case of a tortious injury, ie 

an injury that occurs because someone has committed a civil wrong (a 'tort'). ff I neg­

ligently run you down with my car, you now have the right to sue me for 'damages: ie 
money compensation. But it would be a dreadful mistake to think that because I was the 

one who ran you down, I thereby exercised a power of mine to confer upon you a right 

to sue me for damages. 1l1e law only recognises capacities to create new rights, duties, or 

powers where the law wishes to provide a facility to do things in particular ways: the law 
recognises a power to enter contracts, or declare trusts, or make a will, because the law is 

in favour of those things. The law is not in favour of my running people down, so I have 

no legal powers attached to that capacity. The right to sue someone for damages arises 
by operatio11 of law on the occurrence of your negligently caused injury because the law 
regards it as just that you should be able to bring an action for compensation. 

The distinction between rights, duties, or powers that an individual creates when he ex­
ercises a power, and those that arise by operation oflaw, is of great significance in the law 
of trusts: while express trusts are created by a settler through the exercise of his powers 
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, . t • (Chapter 4), arc trusts 
Of ownership other trusts, generically called constructive truss . ·t . 

' . f - I c ts Som ell mes 1 1s 
arising by operation of law (TA BO Ls) on the baSIS O parllcu ar ac _· b the . 1 t have arisen ecause Y 
difficult to determine from the cases whether par11cu ar trus s d ' , h U e when we 1scuss, ,or 
were created by a settlor or by operation of law, but as we s a se h ' I . d . t t to know w IC 1 10 or er 
example, resulting trusts (Chapter 5), it is often very 1mpor an 

to make sense of the law. 

How beneficiaries receive their entitlements 

under a trust 

In the preceding paragraphs, [ said that the trustee must hold for the benefi t of the be1~­
eficiaries; the trustee is not entitled to 'use the trust property' for his own benefit. It IS 

now imperative to make sense of this idea of'holding' or 'using' the trust property for the 

benefit of the beneficiaries. 

2.9 There are two paradigmatic instances of trusts. The first is the bare trust of land (~ome­

times with accompanying chattels such as the furniture, paintings, and so on 10 the 
place), as in the case of the trust of the mansion house of a dynastic family settlement, or 
in the case of the literally millions of trusts of land in England and Wales resulting from 

the peculiar requirement of English land legislation that any instance of co-ownership of 
• land must take the form of a trust (see eg Burn and Cartwright (2011), ch 14). We will 

consider the idea of a 'bare' trust further (2.13), but a 'bare trust' is, roughly, a trust in 

which the trustee holds the property to the order of the beneficiaries. That is, the trustee 

holds title to the trust asset(s), but the beneficiaries are entitled to d irect the trustee in 

his use of the powers that go with title. In the typical bare trust of land, the beneficiaries 

will require the trustee to license their possession of the property so they can occupy it 
for their own benefit. So in these trusts of land, the beneficiaries receive the benefit of 

the property by way of the trustee's exercising his power to license them to enter into 
possession, enjoying it 'i,1 specie' (enjoying the thing itself), as lawyers are wont to say. 

2.10 The second is the modern wealth management trust. Typically, these trusts hold intan ­
gible assets such as shares, bonds, or bank balances, that is, financial interests. 'Intangible 

assets' are those whose value does not turn on the value of possessing any tangible thing, 
unlike the case of land, or chattels such as cars or clothes washers. True, an intangible 

asset might be evidenced by a document, such as a company share certificate, but the 

value of the share is in the rights it gives you against the company, to receive dividends, 

for example. So consider a wealth management trust-how do the beneficiaries receive 

the benefit of the trust? Let's consider a clear case and then a more complicated one. 

The clear case is the traditional income/capital trust. For simplicity, consider a trust of 

1,200 shares of XYZ Ltd held on trust for Martha for life, and then for her children 

Tom, Dick, and Mary in equal shares. Because sh~ has an interest for her life, Martha is 

sometimes said to be the 'life tenant'. and the children the 'remaindermen', adopting the 
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terminology of traditional land law, but it is probably better to use the modern terms: 
Martha is the ' income' beneficiary, and the children the 'capital' beneficiaries, as this is 

more descriptive of their interests. O ne of the things that students often fail to appreci­

ate when considering the interests of beneficiaries under this sort of trust is that their 
beneficial interests 'under the trust' are, for the most part, essentially future, legal inter­

ests. Martha's right to income under the trust ls an interest in receiving the legal title to 
the money that represents the trust income, in this case the dividends the trustee will 
receive from lime to time because he owns the shares. The lesson is exactly the same for 

the capital beneficiaries. When they get their benefit under the trust, they get it legally, ie 
they are entitled to the transfer of the legal title to the trust assets upon Martha's death. 
Upon Martha's death the trustee will have a duty to transfer the legal title to 400 shares 

each to Tom, Dick, and Mary. At that point the trust comes to an end. So, in the case 
of a modern wealth management trust, no beneficiary lives on their 'equitable interest' 

as such; rather beneficiaries live on the legal proceeds of their equitable interests, in the 
form of the money or other property transferred to them under the trust terms. 

2.11 The more complicated case arises because the terms of a trust can be more complicated 
than a simple income/capital trust. We will look al the basic 'tools' which allow settlors to 

create more complicated trusts in Chapter 3 , but for now you should know that trustees 
often have a discretion under the terms of the trust, to pay more money to some of the 

trust beneficiaries than to others, and a discretion as to how to spend that money. Where 

there is a discretion, the trustee must show that he has 'applied the trust property to the 
benefit of the beneficiaries'. 'Applying the property to the benefit of the beneficiaries' can 

be done in different ways; one way, as we have seen, is just to transfer the legal title to 

the trust assets to the beneficiaries, as when Martha is paid the money representing the 
dividends, or when the trustee transfers the legal title to the shares to her children in the 

right proportions. But there are other ways. Imagine that, under the terms of a trust, a 

trustee has a discretion to apply trust property to the benefit of one of the beneficiaries­
call him Lionel. Suppose that the trustee thinks it would make sense for Lionel to have 

a new car. There are three ways in which this objective might be achieved. The trustee 

could just give Lionel money from the trust funds to buy a car. Or the trustee could use 
trust funds to buy the car for Lionel, that is pay the car seller on Lionel's behalf, so that 

Lionel acquires title to the car. Or the trustee could use trust funds to buy a car in his 
own name, ie talting title to the car as a trust asset, and then licensing the car to Lionel to 

use. This would be the safest way of dealing with those irresponsible or feckless Lionels of 

this world whose existence or perceived existence preys upon the imaginations of fretful 

settlors-if Lionel had a bad gambling habit, for instance, keeping the car as trust prop­
erty would prevent Lionel from selling it and blowing the proceeds playing online poker. 

2. 12 So the application of trust funds can serve the beneficiary in different ways. In the case 

of minor children, it is obvious that it would rarely be a good idea simply to transfer 

money to them as a way of applying the trust assets for their benefit. Rather, the trustee 

would use the funds for their 'maintenance'. say giving trust money to their parents to 
buy clothes for the children, or for their education by transferring trust funds to a school 
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ts in times past were well used to enforcing 
to cover the children's school fees. The cour t f children. A trust for 

. ducation and advancemen ° 
trusts to pay for the ma111tenance, e ' f 1· · g a roof over his 

. ·d fi h child's daily costs o iv111 • 
maintenance is one that will provi e or I e . . htforward· 'advancement' here 
head and food, clothing, etc; a trust for education is dstulra1~ l'r -typ,ical expenditures of 

• • d ' a young a t 111 ue 
is a technical term meaning to a vance ' . . . th , for a young man or the 

h f comm1ss1on m e arm} 
this kind would be the pure ase O a . h e see that b}' exercising 

. . • fi woman. In this way. t en, w 
provision of a dmHy or a young . t·cular by transferring trust 

• h h ·t1 1 the trust assets, 111 par 1 
his powers that go wit I e 11 e O 

. h t benefits the beneficiary ( to 
h b fi · r to others m a way t a 

moneys directly to I e ene ciary O 
. 

1 
d ) the trustee discharges his 

the beneficiary's parent or guardian, to his schoo • an s_o on ' 
obligation 'to use' or 'to apply' the trust property for their benefit. 

Bare trusts, special trusts, and nominE:_eships 

b d. ·d d m· to bare trusts and special trusts. Under a bare trust, a trus-
Express trusts can e 1v1 e , bl" • 
t~e holds property for a beneficiary on no specific trust terms; the trustees only o 1gation 
is to transfer the property to the beneficiary or to a third party as the beneficiary directs. 
In contrast, a special trust is one created by a settlor with spe~1fic ter~s; the_ standard 
example is the typical fam ily trust, in which the trustee has various du11es, to 111~est the 

rty I them. come to X and so on Bare trusts typically come about 111 three trust prope , o pay , · . . 
circumstances (although there are others: see eg 3.30-3.35). The first 1s when_ all of_the in-

terests under a special trust 'fall into possession'. Consider the trust (2.10) m which the 
company shares are held for Martha for life and then for her children in eq~al shares. 
When Martha dies, Tom, Dick, and Mary are entitled to the trust assets. There 1s nothmg 
left for the trustee to do. At this point, the trustee becomes a bare trustee; his only obliga­
tion is to transfer the title to the assets to them, or to someone else as they direct. 

The second circumstance in which a bare trust arises is by operation of law, ie when a 
constructive trust arises (2.7). One example will suffice for the nonce: in certain circum­
stances, a legal title holder of land may be required by law to hold the land on trust for 
himself and, typically, his wife or partner, in equal shares because although the spouse's 
or partner's name was not put on the title when the property was acquired, their com­
mon understanding was that the property should be held for the benefit of them both 
( 4.13 et seq). This holder of the legal title to this property never undertook to hold the 
property on trust for anyone, and is unlikely to think, much less know, that his partner 
is the beneficiary of a trust of the property of which he is, unwittingly, the trustee. Partly 
because of this, he has no particular duties whatsoever towards his spouse or partner, as 
would an express trustee to his beneficiary; rather, he is in the position of a bare trustee, 
who essentially holds the property to the order of the spouse or partner/beneficiary to 
the extent of the latter's co-ownership interest in equity. Thus, when the bare trustee of 
a constructive trust finds out he holds the legal title for the benefit of the constructive 
beneficiary, his only duty is to transfer the legal title to the equitable owner forthwith 
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or, as in the example, if the equitable title holder's interest is an ownership share in the 
property, to treat that person as a co-owner. 

The third case is the intentionally created, ie express, bare trust called a nomineeship. A 
nomineeship combines the bare trust with a contract. A nominee is a bare trustee who has 
contractually agreed to comply with various orders the beneficiary makes with respect to 
the trust property. Perhaps the most common example is the trust upon which a solicitor 
holds his client's purchase moneys prior to completion of the sale of land. The solicitor 
holds the money in his client trust account, and the solicitor can only disburse the money 
according to his client's instructions under their contract (often called a 'retainer') and, in 
the case of a sale of land, this will be the instruction to transfer the money to the vendor 
in return for the transfer of title to the land. This is not a special trust, as there are no trust 
terms (see A!B Group v Mark Redler & Co (2014, at [ 13))). But the solicitor here is more 
than a bare trustee: he has also undertaken by contract to deal with the property as the 
beneficiary directs. It is said that the nominee or bare trustee holds the trust property 'to 
the order' of the beneficiary and, while this is perfectly correct, it is important to notice 
that in the case of a simple bare trust the only order the beneficiary can make is an order 
to the trustee to transfer the property to himself or someone else, whereas in the case of 
the nomineeship the trustee has contractually undertaken to carry out different sorts of 
orders, which can be very extensive (see further Matthews (2005) ). None of these cases 
should be confused with a trust under which (typically) the property is to be held for the 
settler until such time as he declares new trusts of the property, for his children for ex­
ample. This, as we have seen, was the typical form of the feoffment to uses (1.23). This is 
not a bare trust, but a special trust in which the settler has a power (3 .8 et seq) to declare 

• new beneficial interests in favour of others. These days, trusts of family wealth are typi­
cally special trusts, in which the trustee has an active role to play in the management and 
distribution of the trust assets (see Lau (201 I), ch I). 

Beneficial, eguitable, and legal interests - - -
l 

_J 

As we have seen, the trustee must hold the property for the benefit of others; correlative­
ly, the trustee is not entitled to use the property for his own benefit. What the trust does, 
then, is drive a wedge between the legal title that the trustee has, and the right to use it 
for his own benefit; in other words, where someone holds his title to property on trust 
for another, he does not have any beneficial interest in the property. Correspondingly, the 
beneficiaries, though not having the legal title to the property, are entitled to the ben­
efit of it; together the beneficiaries do have the beneficial interest in the trust property. 
Compare this situation to the case where a legal owner of property owns it outright, ie 
owns it not subject to any trust; in this case the beneficial interest is the legal owner's. 
Now, here is tl1e aspect of this terminology that sometimes causes confusion: the benefi­
ciaries under a trust, as we have just said, have the beneficial interest in the trust prop­
erty, but not because, like the outright owner, they have the legal title to it, but because 
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not for his own benefit, but for 
eq11ity will require thei_r t~stee to use the trust p:o!~J~l interest. In the case of the out­
theirs. So their beneficial interest is an eqwtable b h d 'b neficial' can describe 
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right legal owner, e as a ega h · .1 utright and of a beneficiary 
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when people an t 1s 1~ very . ' h. fusion is 10 think that the outright 
uitable' interest. One mistake that anses from td ~ con uitable title to it, as ifhe held it 'on 
le al owner of property holds both the legal an e eq 
tr~st for himself'. But we have already seen (2.3) that a legal owner cannot h;I~ pro~erty 
on trust for himself as a sole beneficiary. The impossibility of a legal owner emg a ~us­

tee for himself alone shows that it is incorrect to think that the_ outright owner o: a ~e;~ 
of property, that is the legal owner of property that i~ not_ subject to any ~rust, as_ o 
legal and equitable interests; he has the legal interest sm1p!1c,ter, and there 1s no equitabl~ 
interest at all ( Westdeutsche Landesbank Girozentrale v Islington Lo11d_o11 ~orough Council 
(I 996) per Lord Browne-Wilkinson). This is not to say that equity 1s bhnd to the l~gal 

ownership of property: equity is perfectly aware that a legal owner of property su~iect 
to no trust has the benefit of the property himself, having no obligation to hold ti for 
another. Jn determining the rights of individuals to property under the law of trusts, the 

pertinent question is always whether equity recognises a distinct beneficial interest in 
the property, ie an equitable interest, which displaces the legal owner's beneficial interest. 
The mistake is to think that because a legal owner has the beneficial interest, he has both 

a legal and an equitable title lo the property. 

2.17 Of course, the ideas of beneficial interests and equitable interests are related: only in a 
legal system which had some sort of doctrine, like the law of trusts, which held that a 
legal owner's beneficial interest could be extinguished in favour of another, so that he 
held his legal title for the benefit of that other, would a concept like beneficial interest 
arise. It arises to describe the fact that there are different ways of having a beneficial 

interest in property-either as an outright legal owner, or as a beneficiary under a trust. 
But although the terms are related in this way, they do not have the same meaning. An 
equitable interest is one that is recognised because of equity's recognising an interest in 

property under a trust. 

2.18 

Trustees and fiduciaries 
.J 

A trustee is under an obligation to hold the property for the benefit of the beneficiar­
ies, and must not derive any benefit from the trust property himself (unless he is also a 
beneficiary (2.3)). What kind of obligation, or obligations, does he have? Consider first 

the case of the express trust. The trustee agrees lo undertake the trust, so his obligations 

are voluntarily undertaken. Secondly, his obligations are spelt out by the declaration of 
trust more or less explicitly, as in a contract: the trustee will be required to do various 
things with the trust property, such as invest it, pay over the income to X for his life, 
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pay over the capital to Y if she attains the age of 30, and so on. Such trustee's duties are 
the essence of any trust. Beyond the trust instrument, the law of trusts itself (either in 
the case law or because of legislation) imposes certain duties upon a trustee. Typically, 

however, although not necessarily, equity will regard the trustee as having, further to his 
explicit obligations under the terms of the trust or the general trusts law, a special kind 

of overarching fiduciary relationship to the beneficiaries. As we shall see in Chapter 12, 

the precise nature and scope of the law governing fiduciaries is controversial; the brief 
outline given in the following few paragraphs is intended to provide the least contentious 
overview for the time being. 

2.19 At the heart of the fiduciary relationship He the ideas of discretion and conflict of interest. 
In certain cases where a person is empowered to make decisions on behalf of another, 
and to make these decisions using his own judgment or 'discretion: equity will seek to 
ensure that these decisions are not taken in conflict of interest. The decision-taker, the 

'fiduciary: must act only in the interests of the person for whom he makes those deci­
sions, who is called his 'principal: and must not allow his own interests, or the interests 
of third parties, to affect his judgment in any way. Fiduciary law is thus the origin in 

modern society of the legal notion of 'conflict of interest'. The fiduciary must not only 
act so as not to favour his own or others' interests over his principal's, but should also, 

if he is wise, avoid putting himself in positions of conflict of interest. (It must be noted, 
however, that in the same way as a trustee can also be a beneficiary and therefore some­
one whose own interests 'count' under the trust, it is clear from the cases that specific 
fiduciary liabilities, eg the fiduciary's liability to have his purchase of the trust property 

set aside (12.60 et seq), which would normally apply to a trustee, can be removed by the 
principal-see Sargeant v National Westminster Ba11k pie (1990) and Hayim v Citibank 
NA ( 1987)-with the result that the trustee can favour his own interests.) 

2.20 Although the trustee- beneficiary relationship is the classic example of the fiduciary­
principal relationship, it must be clearly understood that the law governing fiduciaries is 
conceptually distinct from the general law of trusts governing trustees. Agents and com­
pany directors are both examples of fiduciaries, and as we shall see when we examine the 

law governing fiduciaries in detail, most of the cases we will look at concern non-trustee 
fiduciaries, in particular company directors. The reason why we will look at fiduciary law 
in detail is that in the case of most trusts, trustees are fiduciaries to their beneficiaries. 

2.21 Earlier I said that fiduciaries are persons who take decisions in the interests of their 

principals. Fiduciary relationships, at least in their core sense, are relationships in which 
the fiduciary must exercise judgment in the way he chooses to meet his obligations to 
take these decisions. Strictly defined, a fiduciary relationship exists when one person, the 
fiduciary, has agreed to undertake legal powers to affect the legal position-ie the legal 
rights, duties, or powers-of another, the fiduciary's principal. and the fiduciary must 
exercise judgment in the way he will exercise those legal powers (legal here meaning 
'recognised by law: so legal and/or equitable powers). Although 'judgment' is the bet­

ter word, it is common in the case law and the academic literature to use 'discretion: ie 
a fiduciary is one who must exercise a 'discretion' in exercising his legal powers for his 
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• ·pal But think 'judgment', not 'discretion'. 'Discretion' suggests that the fiduciary 
pnnc1 • B h · · · I ading· the fidu 
has some sort ofleeway, to choose one way over another. ut t is 1s mis e · ~ 
c·ary doesn't really have a choice in the matter. The fiduciary must follow the cou~se_o 
1 . . • I' · 1 ts Different fiduc1anes 

action which, ;,r /iisjudgme11t, best advances his pnnc1pa sin eres · . ent-but 
m ·ght in good faith judge differently-that's just an artefact of human iudgm . 

1 f 1· but the one which he 
no individual fiduciary can choose to follow any course o ac ion 

judges to be best for the principal. 

f d b fi · ry and agent and principal. A 
The two central cases are those o trustee an ene c1a , 
trustee has the legal title to the trust property, and therefore has the legal power to a~ect 
the position of the beneficiary. He buys and sells trust property in the _course of making 
investments of the trust fund; he may have a discretion under the trust instrument to pay 

one beneficiary more than another; he may have the power to appoint succe~sor truS
t
ees. 

In exercising those powers, he must bear only the beneficiaries' in_terests in mmd. He 

must not buy company shares as an investment becaus~ he has _an intereSI 11'. the com­
pany and thinks it needs more capital; he must not exerc1se_h1_s d1scret1on to give benefi~ 

ciary X a great deal and beneficiary Y nothing because he 1s m love with _beneficiary ~• 
he must not appoint his brother as his successor trustee because the latter 1s down on his 

luck and could do with the trustee's fees. 

2.23 Similarly, an agent is someone who is empowered to make contracts fo_r his princip~I 
with third parties, and must similarly act only in consideration of the interests of l11s 

principal. He should not, for example, sell his principal's goods to a third party because 
the third party is willing to pay hirn a commission on the sale. Business partners are also 

generally fiduciaries to each other. Under a partnership, the partners work together to 
bear the costs of a business and share in the profits and, in consequence, third parties arc 

allowed to sue an entire partnership, or firm, for breach of contract, etc. Obviously, then, 

a partner's individual use of his legal powers to contract will affect the legal position of 
all of the other partners, and therefore they are treated as fiduciaries one to another. 

Similarly, some company directors are agents of, and therefore fiduciaries to, their com­

panies, and all directors in their non-agent role as members of the Board exercise their 

judgment in committing their companies to various courses of action. Their direction of 

the company's business clearly affects the company's legal position, so they must act only 

with the company's interests in mind. The crucial point in all these cases is that a fidu ­

ciary is one who voluntarily undertakes to act as a decision-maker for someone else: the 

fiduciary is empowered to make decisions (legally binding decisions) for his principal's 

benefit (decisions that, therefore, alter the principal's legal position). 

2.24 As a point of contrast, the fiduciary relationship ju&I described is thus very different 

from that of contracting parties to one another. While contracting parties must com­

ply with their contractual obligations, of course, any leeway they have in the perfor­

mance of those obligations amounts to a freedom to act in their own interests; in general, 

contracting parties are not required to act 'selflessly' when they decide precisely how 

they wiJJ comply with their contract, or to secure the best interests of their opposite 

number- what they owe the other party is strictly a matter of what rights that other has 

2.25 

2.26 
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secured in negotiating the terms of h 
ligations may have shifted Th . I e contract. (Possibly this picture of contractual ob-
'good faith' in cont t 

1 
· ,ere is much talk about recognising a general obligation of 

rac ua penorman B . . d h ce. ut certainly the traditional common law never 
impose any sue standard.) 

The features of the express trust 
7 

J 

The position of the settlor 

A settlor creates the trust det · · · . • ermming its terms; the settlor, once having created the 
trust, 1s not the person who en'or -1 1 • h b fi . . . 1' ces 1 . I 1s t e ene cianes alone who are entitled to 
do that. ~quity regard~ the creation of a trust as a 'disposition' of the trust property. The 
settlor disposes ~fhis interest in the trust property, so that it is no longer his. In the case 

of a ~elf-declaratio~ of trust, though he retains the title to the trust property, he disposes 
of his legal beneficial interest by creating an equitable beneficial interest for the benefi­
ciaries. In the case of a transfer of assets to someone else, the case is even clearer. The 

settlor _not only_disposes of his beneficial interest, but passes his legal title to the trustee, 
who himself will be bound by the beneficiaries' beneficial equitable interests. In this 

latter case, the settlor will drop out of the picture completely. 

Revocability 

A settlor may be able to revoke the trust, that is bring it to an end and get the trust prop­
erty back, but it is important to understand the legal basis for revoking a trust where it 

is possible. Trusts are normally created by the settlor transferring property to a trustee 
while at the same time declaring the terms of the trust, thereby creating the equitable 

beneficial interest of the beneficiaries. And just like any other transfer or creation of 
an interest in property, once the act of transfer or creation is complete, the interest in 

the property belongs to the recipient, and that is the end of it as far as the transferor is 
concerned. Thus the settlor cannot think of the trust property as still 'really his'. He can­

not get it back, because he is legally out of the picture, unless under a self-declaration 

he makes himself the trustee, but the lesson is the same; he has no right or power just to 

extinguish the trust and start using the assets again as if they were beneficially his own. 

In the same way that a donor of an outright gift has nothing to say about what the 'donee' 

(ie the recipient) does with the property once the gift is made, neither has the settlor any­

thing to say about the trust, the way it is administered, etc, after the trust is created. The 

equitable interests under the trust belong to the beneficiaries, and they, and only they, 

may enforce the terms of the trust against the trustee. But, in setting out the terms of the 

trust, the settlor may grant himself powers under it. He can give himself a power to bring 

the trust to an end, that is to revoke it. He can also give hirnselflesser powers, such as the 

power to replaci: the trustees, or the power to decide the shares of the property that the 
beneficiaries will take, and so on. But the point to realise is this: if the settlor has a power 

J 
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· t new trustees that power must be an express or implied 
to revoke the trust or to appom ' 

d I if ti trust itself, the power derives from the trust terms, not from 
power un er t 1e terms o 1e ' 

ti 
, • • the one who originally owned the property. Indeed, under the 

the set ors position as . 
th th ltlor may give such powers to anyone he chooses. Particularly 

terms of e trust e se • , , . . . . 
th d · ·stered in foreign or offshore, Junsd1c11ons ( often places that 

for trusts at are a m1m ' 
d h d ntages for holding property in trust there, such as Jersey or the 

offer tax an ol er a va 
Bahamas), a settlor may give a range of powers to individua_ls who have come to be calle_d 

, Th · di·v1·duals monitor the trust, and by using these sorts of powers 1t 1s 'protectors. ese 1.11 • • • • • 
hoped that they can 'protect' the trust, ie ensure that its .ad~1~1strat1on by the trust~es '.s 

10 
the expected standard and coincides with the settlor s ongmal purposes for se~mg 1t 

up (3.23). 

The beneficiaries' interests under a trust are 
derivative, not possessory 

2_27 Whilst equity regards the beneficiaries as having the beneficial interest i~ ~e trust prop­
erty, the 'true owners' of it as it were, equity does not disturb the trustees title t_o o~ pos­
session of the property. Rather, equity requires the trustee to use his powers of title m the 
trust assets for the benefit of the beneficiaries. So the 'equitable ownership' of the trust 
property is a special kind of ownership: so Jong as the trust is in existence, t~e benefi­
ciaries take the benefit of their rights not by dealing with the trust property directly, as 
if they were legal owners, but indirectly, by enforcing the terms of the trust obligation 
against the trustee. So, for example, a beneficiary entitled to the income from the trust 
property is not allowed to claim the dividends on company shares in the trust from the 

company himself. It is the trustee who alone is entitled to do that. The beneficiary may 
only demand that the trustee transfer to him trust moneys equ.ivalent to the value of the 

dividends the trustee receives. 

2.28 As Matthews (2005) puts it, the beneficiaries' 'equitable ownership' and the trustee's 
'legal ownership' of the trust assets are not competitive, as if the system treated both as 
essentially the same sort of owner who are in constant conflict over which of them will 
prevail (although facile formulations such as ' in the eyes of the law, the trustee owns the 

property, although in the eyes of equity, the beneficiary does' can give that misleading 
impression). Rather, the beneficiary's title is derivative. It does not exist independently of 

the trustee's title; it depends upon it, because only through the obligation imposed upon 

the trustee to make use of his title in such and such a way do the beneficiaries acquire any 
interest in the property at all. So although it is perfectly fine in most contexts to say that 
a trustee 'holds property on trust: what that means is that the trustee holds the legal title 
he has to the trust assets on trust. To have title to property is to have the various rights 

and powers in respect of the property, which will vary with the kind of property it is. 

The title holder ofland has a number of different rights and powers: the right to possess 
(or occupy) the land, the power to transfer it, the power to grant a neighbour a right of 
way (a kind of'easement') over the land, the power to mortgage the land, and so on. The 

key point to note here about the beneficiary's interest under the trust is that it does not 
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give the beneficiary a derivative ri ht 1 to assets such as land and h 
I 
g ~ possess the trust property if the trustee has title 

c atte s (which are al II d , • , . 
'intangible assets' which b so ca e tangible assets, m contrast to 

cannot e possessed s h h h owed). Analogies are d h • uc as t e rig t to be paid a debt one is 
angerous ere but con . d h f 

are said to own the co h. . ' si er t e case o companies. Shareholders 
mpany, w 1ch m turn o · 

eficiaries vis-ii-vis tlie 1 1 wns its own property. As in the case ofben-
rus property, shareholders h · h k f h 

pany property, to visit the com an . ave no ng I to ma e use o I e com-
the company coffi . I b p y premises, lounge around on the furniture, and drink 

ee, simp Y ecause the h 
entitle them to s I Y own s ares. Their share ownership does not 

o muc 1 as touch the c 
the company proper! , and the ompany proper~. Any benefit they receive from 

I Y profitable use made of 11 by the company directors and 
emp oyees, comes to them via th d Ii d . h 
th • . ht 

I 
h e e ne ng ts to dividends and so on which comprise 

e1r ng s as s 1are olders Thus th ,. , h 
. d . . · • e interest I e shareholders have in the company 

assets 1s erivat,ve of, not compel"( . 1 h 
• t 1ve wit 1, I e company's ownership of its property. 

2.29 So too in the case of trusts W h" b . . · e can see I 1s y remembering the ways in which the ben-
eficiaries take the benefit ofth I t · h d e rus , e1t er un er a bare trust of land or under a modern 
wealth management trust (2 a t ) I . . . . · e seq . ust as with the case of company shareholders, 
surpnsmg as this may sound b fi · · h · . , ene c1anes ave no nght to possession of tangible trust 
property J~st because they are beneficiaries, but only if the terms of the trust so specify. 
Of course, 111 the case of bare trusts of land, as in the typical case of co-ownership of land 
in England (2-9 ), the terms of the trust do specify this, but it is important to see how 
this result comes about It 1·s t ti b fi · • · h · · . . • no 1e ene c1ary s ng t, JUSI as a beneficiary, that ipso 
facto entitles him to possession-it is the fact that the terms of the trust allow or require 
the _rrust~e to exercise his powers of title to apply the property to the beneficiaries' be11efit 
by l,cenSmg the beneficiaries to take possession. So in the millions of co-ownership trusts 
ofland imposed in England by law, the trustee-beneficiaries apply the property to their 
own benefit by occupying it as a residence under a licence they grant to themselves. In 
Shell UK v Total UK (2010) the CA muddled this, holding that a beneficiary of a trust 
of land, though not entitled under the trust to possess the land, and not in actual pos­
session of it, had a sufficient interest merely as a beneficiary to found a claim in tort to 
which, on orthodox principles of tort Jaw, only those persons with an actual right to pos­
session would have been entitled. 

2.30 In the case of the modern wealth management trust, this point-ie that the beneficiary's 
interest is not an interest in the possession of the trust assets-is even clearer. Most of 
the trust assets will be intangible, for example bank balances, ie money held in a bank ac­
count. The banker- depositor relationship is that of debtor to creditor: the bank just owes 
the depositor a contractual debt, to pay on demand the balance in the account. Whilst 
this right is valuable, of course, it is not tangible. It cannot be possessed, taken hold of. 
Such intangible rights can, accordingly, give the trustee no rights to possession at all 
since they are unpossessible. And of course where because of the nature of the property, 

the trustee has no possessory right, then neither can the beneficiaries have any. Where 
the wealth for investment does consist of a tangible, for instance land, the trustee must 
'invest' that land .to generate income, for example by leasing it for a money rent. More 
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for example. They must be pro~er_y ~tore lie in the trustee's exercising his powers 

Course In summary: the benelic1anes mterests d . vestment and also of course 
· th ugh sale an rem ' 

Of title to realise the value of the assets ro s to apply the assets to the 
I I ·t1 to the assets so a 

in the trustee's power to transfer the ega ti e 

beneficiaries' benefit. 

The beneficiary's interest is itself a kind of property right 

. . h t the trustee comply with his duties as set 
A trust beneficiary has the personal nght t a t the beneficiary's benefit. 
out under the terms of the trust to apply the trust pr_opehr_tyd o. ·s that the beneficiary 

ObVl·ously the net result of the trustee's compliance with IS uties 
I 

b Ii .. 
• d. Ifh · an income ene ciary, 

wi!I receive whatever benefit the ter~s of the trust ictate. h e is t investments generate 
for example, he has the right to receive payments when t e trus . to a the 
income He holds this right against the trustee, who has the correlative duty p y 

· th b Ii · has a right that the trustee pay 
beneficiary that income. In this respect, e ene ciary . h . 
him an amount of property at a particular time, and therefore he has a right t . at 1~ very 
much like the right to be paid a debt, and he can transfer this right by assigning it to a 

third party. 

2.32 Assignable personal rights of this kind, like debts, are a kind of_property right in the _law. 
So, for example, if Tom in our previous example (2.1 O) was bemg pressed by a cred1to_r, 

he might reduce his debt by assigning his one-third share of the trust capital. The cre~i­

tor, as his assignee, would be able to go to the trustee and require the trustee to pay hun 
the one-third share of the capital on the death of Tom's mother. More interestingly, the 
beneficial interest being a property right under English law, which of course includes 

equity, the beneficiary can, as owner of his interest under the trust, declare a trust of 
that interest. For obvious reasons, the trust he creates will be called a 'sub-trust'. So, for 

example, Tom may decide that he wants his capital interest under the trust to be used 
for the benefit of his own children. He can, therefore, declare a trust over it. If he wants 

his sister Mary to be the trustee of this trust, he will execute an assignment of his capital 

interest to her on trust for the benefit of his children, so that on Martha's death Mary can 

claim the capital share from the trustee herself and then carry out whatever the terms of 
the trust for Tom's children require her to do. 

2.33 Two things to note about equitable interests and sub-trusts. The first is that we now see 
that we have, up until this point, spoken of the trustee's legal title to the trust property, 

as if that were the only possibility. We now see that the trust property (also called the 

'trust corpus' or 'trust fund') can contain equitable interests itself. Nowadays, by the way, 

this is not at all uncommon, because of the way that financial assets like shares are held. 

Typically, the right to a company share that any private individual or trustee owns is not 

..Jil 
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the legal share itself- that is held by an intermediary, who takes legal title to the shares 
from the issuing company and then sells an equitable interest in the shares, holding its 
legal title on trust for the buyers. There may be, and often are, several layers of inter-
mediaries, so the right the private individual has in the company shares may be under a 
sub-sub-sub-trust of the first intermediary's trust of the legal title to the shares. 

2.34 The second thing to notice is that, now having the concept of a sub-trust in hand, we 
can further distinguish the concept of beneficial interests from equitable interests 
(2.16- 2 .17). When Tom creates a sub-trust in favour of his children, assigning his eq­
uitable interest to Mary, Mary now holds his equitable interest under the trust-but she 
does not have the beneficial interest in it, because she holds it on trust for Tom's children. 
So not every equitable interest in property is a beneficial interest. In the same way that a 
trustee who holds the legal title of trust property does not have the beneficial interest in 
ii- the beneficiaries of that trust do-a trustee who holds an equitable interest on trust 
similarly has no beneficial interests in it-the beneficiaries of that sub-trust do. 

2.3S This allows us to give something of a definition of a beneficial interest under English law 
(including again, of course, equity): a person has the beneficial interest in property when 
equity regards him as having the power to declare a trust over it. An outright owner of 
a legal title to property can declare a trust over it; in the eyes of equity, this is because 
he has the beneficial interest in the property. A trustee, on the other hand, who just as 
much has the legal title to property cannot declare a trust over those assets-the settJor 
has already done that. In the eyes of equity this is because he has no beneficial interest 
in it. ln this case the beneficiaries have the beneficial interest in the property, so they can 

declare a trust over those assets by way of sub-trust. 

The trustee's powers and duties and liability to account 

The powers of the trustee 

2.36 Since the trustee has title to the property in question, the trustee has all the rights and 

powers that go with having title to that kind of property. If the trust property is land, 
in which lots of different interests can be created, then because he has the title it is the 

trustee who can create them; he has the power to grant easements, to mortgage the land, 

to grant leases of the land, to license people to enter the land, and so on. If land held 

on trust is occupied by squatters, then it is the trustee who has the right to evict them. 

It is the t rustee who has the power to buy and sell the trust property, so he is the one 

who makes the trust investments. The trustee must, however, act upon these rights and 
exercise those powers in accordance with his obligation to exercise his ownership of the 

property according to the trust terms, and in this way the trustee's exercise of his legal 

powers will be governed by the way the trust instrument imposes duties upon him to 

exercise his powers for the benefit of the beneficiaries. In general, then, the beneficiaries' 

rights in respect of the trust property vis-a-vis third parties are legally protected by the 

trustee's enforcement of his rights to the trust property. Third parties owe their duties in 

respect of tangible property- for example to keep off it-to the legal owner, the trustee, 

I 

/ 

/ 
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. . hi own name to protect the beneficiaries' equi-
and the trustee enforces those rights in s I . n1ortgage loan over land, 
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trustee for some reason were to refuse to do so, t e enc c1aries . . . h 
. h 1 1 mple 10111111g t e trustee, 

t'on against a third party such as the mortgagor in I e as exa , . . 1 . • · d enforce his legal rights 
ie suing the trustee as well so as to make him par11c1pate an 'd 
to the property for the benefit of the beneficiaries (see Vnndcpille v Preferred Acci ent 
1

11
s11mncc Corpomtion of New York ( 1933 ); Pnrker-Tweednle v D1111bnr Bnnk pie ( 199 I)). 

One thing to notice here: as these examples illustrate, someone may ~ave 3 power over 
property, 10 transfer it, for example, but be subject to a duty to exercise or not exercise 
that power in a certain way. A trustee has a duty to exercise his power to trnnsfer the truSI 
moneys representing the income of the trust assets to the income benefi_ciary, ~nd a du,ty 
not 10 transfer the trust assets to a non-beneficiary. So duties can in this way control a 
trustee's exercise of his powers; to the extent that a trustee complies with these duties, he 
will not have committed any breach of trust, any breach of his trustee's obligations. llut 
just because there is a duty to do x or y does not mean that when a trustee exercises h~s 
power over the trust assets in a way that breaches his duty, this exercise of l1JS power is 
ineffective. If, in breach of trust, the trustee transfers £1 ,000 of trust money as a birthday 
present to his nephew, who is not a beneficiary of the trust, that transfer is perfectly 
legaUy effective to give the nephew title to the money even though ii is clearly in breach 
of trust. As we shall see in Chapter 11 , there are a host of remedies that the beneficiaries 
can resort to when this sort of breach of trust occurs, but the point to be taken on board 
here is that the duties imposed on the trustee in the trust instrument do not 'disable' the 
trustee in the exercise of his powers, the powers that he has simply by virtue of having 

title to the trust property. 

2.3 7 It is also vital to understand the basis upon which the trustee holds his powers over the 
trust property, and the way it is said that the terms of the trust 'grant' a trustee a power 
to do this or that. As I have rather laboured above, the trustee carries out the trust by 
exercising his powers over the trust property, and he has those powers simply by virtue 
of the fact that he has the title to that property. Undertaking to act as a trustee, being 
bound by the terms of the trust, does not endow him with those powers-his having title 
to the trust assets does that. But lawyers typically say that the trust instrument 'grants' 
the trustee a power to do this or do that. We can use the 'power of investment' as an 
example. Until the turn of the twentieth century, under the general law of trusts trustees 
were generally required to hold the particular assets they received at the creation of the 
trust as the trust assets; they were not entitled to exchange these assets for others, and 
so under the general law, they had a duty 1101 to invest the trust assets, ie exchange the 
asset from time to time to realise income or capital value returns (see Nolan (2004)). In 
short, trustees had a duty not to transfer the trust assets in order to make investments. 
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But, of course, some seniors did wa I th · n e1r trustees to exercise their power of title over 
the trust assets to Invest them and ti , , . ' so icy created trusts with terms that gave the trustee 
a power to invest. llut what such i · d • . a prov s1on oes 1s to remove the general law duty on 
the trustee 1101 to invest I 11 general Ill I , . · , se ors iave freedom of trust', that is, by the terms of 
the trust they can impose duties 01 ti 1 1 ie rustee greater to or different from those imposed 
on trustees by the general law and 1 • • can re 1eve trustees of duties imposed by the general 
law. (When we look at trust provis· J • h 1· JOns w 11c re 1eve trustees of liability for breach of 
trust (11 .65 ct seq), we will look at wl ti I , , · · · . • 1c 1cr t 1erc are any core trust obhgallons which 
a scttlor could not conceivably relieve a trustee ofw·ith I c d I II d · · • ou ,un amen a y un ermmmg 
his position as a true trustee) So a sett! i • • • . . . · or can, n practical terms, empower a trustee to 
do things by rclievrng him of a duty not to do such things that he would otherwise have 
under '.he general law. 13ut the terms of the trust do not 'endow' the trustee with the pow-
ers which are or arc not subJ·cct to those dut ·ies Heh ti h · t b . . . · . as 1ose, as we ave seen, JUS y 
virtue of his title lo the assets. So while in most cases it is innocuous, I suppose, to talk 
about powers granted lo the trustee in a trust Instrument or by legislation (cg a power of 
~dvancem_enl (10:41 )), always be conscious of the fact that what these 'grants of powers' 
m fact do is lo relieve a trustee of duties not to do this or that which he would otherwise 
have had under the general law. 

2.38 It should also be noted that such provisions often appear in trust instruments even after 
the law has changed making them unnecessary, or much less necessary. Again the 'power 
to invest' is a good example. By virtue of the development of case law and legislation, 
trustees now have a broad 'power to invest: indeed, normally a duty to exercise their 
powers of title to invest the trust fun~s (10.2 et seq). So the general law now no longer 
imposes a ban on a trustee exercising _bis powers of title to invest the trust assets. But 
all professionally drawn trust instruments have a provision concerning investments, for 
two reasons: (I) such a provision allows the settlor to create a bespoke, or 'tailor-made: 
investment provision, so that he can direct the sorts of investments the trustee can make; 
and (2), as good lawyers know, the law can always change by case law development or 
legislation; in the absence of an express provision on investments, the trustee's power to 
invest would be subject to fluctuations in legal doctrine; since trusts can last a very long 
time, it is much better to have a clear, express provision, rather than making the trustee 
subject lo the general law as it changes from time to time. 

The trustee's liability to account, 'getting in' the trust assets, understanding 
the trust terms, and keeping the trust property separate 

2.39 The principal task of the trustee is to keep the trust property separate from his own 
(and from others) and dispose of it according to the terms of the trust. In carrying 
out this task, he must keep track of what he does with the trust property; this is called 
'keeping the trust account(s): and, as you would imagine, normally involves keeping 
the documents concerning transactions with the trust property in good order. When a 
beneficiary suspects that something has gone wrong with the administration of the trust, 
this is normally because he does not accept the trustee's account, ie his record of what 
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he has done with the trust property, and the beneficiary's primary legal right is to bring 

the trustee to the Court of Chancery and have 'the account taken', ie reviewed. l_n a ~ense 

then all the specific 'basic' duties of a trustee can be explained in terms ofh1s hab1hty to 

acco~nl to the beneficiaries, to show them what he has done with the trust assets. 

On accepting a trusteeship, a trustee has a duty to 'get in' the trust assets. That is, he 
must make sure that title to the trust assets gets into his hands. So, for example, where 

Bernadette is appointed a trustee under Fred's will, and Bernadette accepts the trustee­

ship, then Bernadette must make sure that the assets in Fred's estate which are to form 
the trust assets get into her hands. Typically this will just mean that she ensures that _the 

executor of Fred's will transfers the trust assets to her in a timely fash10~. She cannot )US! 
do nothing for years; as someone entitled under Fred's wiltshe has t_he nght to make su~e 
that the executor administers Fred's estate in a timely fashion. S1m1larly, if Bernadette is 

taking over the trust from a trustee who wants to retire f~om the role, a~ain, she must 
make sure that title to the trust assets is transferred to her ma timely fashion . 

Bernadette must also familiarise herself with the trust terms and make sure she under­
stands them. This is obvious-how could she properly discharge her obligations under 

the terms of the trust if she doesn't know what they required of her? The practical force 
of this duty is, in most cases, to seek legal advice about the terms of the trust if she 
thinks that something is unclear or awry. Unfortunately badly drawn trust instruments, 

cobbled-together efforts based upon precedent trust instruments, and which may not 
be well suited to the settler's intentions for the beneficiaries, are not uncommon, so it is 
likewise not uncommon for incoming trustees to have to seek legal advice to ascertain 

what particular trust provisions require, or even whether they are legally valid. 

2.42 Finally, Bernadette must keep the trust assets separate from her own. If she did not do 
that, mixing trust assets with her own assets, it would be difficult if not impossible for 

her to fulfil her duty to account to the beneficiaries-how could she explain what she 

did with the trust assets if she cannot figure out which assets those are? As we shall see 
(7.26, 7.59 ), some cases have started to nibble at the margins of this principle, but in 
the vast majority of trusts it would be a clear breach of trust if the trustee mixed the 

trust assets with his own, or did anything else the consequence of which would be that 

it would be difficult or impossible to identify the assets under the trust. Note, however, 
that the terms of a trust may allow the mixing of the assets of several beneficiaries, so 

long as their respective interests in the merged fund are clear. A good example of this is 
a solicitor's client account, which is a bank account that the solicitor holds on trust for 

those of his clients who deposit money with him, for example to complete the purchase 

of a house. The solicitor only has one client account with the bank, and deposits any 
client money he receives into it. But it is easy to keep track of the beneficial interests of 

his clients as money comes in and goes out of the client account, including allocating 

any interest the account earns in proportionate shares. It is essentially a bookkeeping 
exercise, so there is no difficulty for the solicitor in accounting for what he has done 

with the funds to his several clients/beneficiaries. Their respective beneficial interests 

are the proportionate beneficial equitable shares they have in the solicitor/trustee's title 
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to the bank balance. Another exam 1 
collective investment schemes wh p ehof such pooled beneficial interest occurs under 

l ere I e manager of th · ( a ho ding company) holds title to th . e investments or, more usually, 
e investments shar b d d for investors in proportion to th • es, on s, an so on, but on trust 

e amounts they have invested. 

Administrative and dispositive duties 

111e trustee's obligations under th 
1 

kinds· 'administrative' a d 'd' . ~ rust are often subcategorised into duties of two 
· n 1spos1hve' duties Ro hi d . . . . 

trustee's power to mak · ug Y, a min1strat1ve duties govern the e contracts and his p f . 
the trust property Tr I h ewers O ownership to maintain the value of 
't k ·bl us ees ave the duty to invest the trust property safely and so that 
1 ma es a reasona e return A legal f 

b · 01vner o property not subject to a trust has all the same powers, ut not the duties He c · · 
. · an invest 11, or not, as he chooses and may engage 
Ill dangerously speculative investments A t 

1 
. ' 

d . · rus ee must invest the trust property and must not o so m a dangerously sp ] 1· h 
. ecu a 1ve way. W ere appropriate, trustees must also 
msure the trust property against fi ~ I · 

• re, or examp e, 1f the trust property is a house. 

Dispositive duties are those that require the trustee to dispose of the trust assets ie dis-
tribute them by making transfers f th h b fi · · · ' 

o . em, to t e ene c1anes according to the terms of 
the truS!. These are the duties the trustee's compliance with which delivers to the ben­
eficiaries the particular benefits the settler intended. We have already gone over some 
examples (2.8 et seq). The trustee is not free to benefit whom he would like, as ifhe were 
the outright owner of his legal title. His duty to exercise his powers to apply the property 
only according to its terms is the essence of any trust. 

The trustee acts in his own name, and is not an agent 
of the beneficiaries 

2.45 In tile same way that the trustee is the trust's 'face to the world' because of his ownership 
of the property, the same goes for the contractual obligations the trustee enters into in 
the course of carrying out the trust. When, for example, a trustee sells some company 
shares he holds on trust and buys others in the course of his investment of the trust fund, 
he makes these contracts to buy and sell in his own name. The trust itself has no legal 
personality like a company, on behalf of which agents of the company make contracts 
that bind the company itself as a legal person. Having no legal personality, one cannot 
sue the trust itself for breach of contract; one sues the trustee for his own breach of con­
tract, even though the breach was of a contractual obligation he undertook in the course 
of carrying out the trust. In general, trustees are 'indemnified; have an ' indemnity; for 
any liabilities they incur in properly carrying out the terms of a trust, which means that 
they have a claim against the funds of the trust to meet any contractual obligations they 
incur in carrying out the trust according to its terms. 

2.46 In the case of a typical trust where the contracts that the trustee enters into are invest­
ments of various kinds, and contracts of service with solicitors and financial advisors, 
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h ·sm for protecting the trustee. 
th.,s indemnity is generally a perfectly adequate mec am d ' t 

1 h bvious angers ,or a rus-
However agroupoflatenincteenth-centurycasesrevea st eo . h" 

• ' h b fit f the beneficiaries of a trust in IS own 
tee who carries on a business ,or t e ene O di I k"I 
name. You can imagine that a trustee might run such a business so bal Y 

0

8
r un uc tihy 

d LI h f d f the trust may be ost. ecause e 
that it goes bankrupt· in other wor s, a t e un s O d " 

' , . ill b Uy liable to the ere 1tors 
trustee is liable for the businesss debts himself, hew e persona . 

1 . . , d his indemnity against t 1e trust 
of the business and, there being no remaining trust ,un s, 

. h d" · t h"s own pocket to meet the 
funds will be worthless. In that case, he will ave to 1g 1n o 1 . . . 
claims of the creditors. Only a mad trustee would nowadays run a truSI buSi~ess in lllS 

I d t th n a trustee would insist that own name-if a business were to be sett e on trus , e . 
the business be incorporated, the trust owning the shares of the business. Then, if the 
business were to go bankrupt, the trust might lose all its value (ie the value 0_f the shares 

would drop to nothing), but the trustee would not himself be personally liable to the 

business's creditors. 

Although the trust has no separate personality as a company does, notice the parallel 

'limited liability' of shareholders and beneficiaries. If a company goes bankrupt, share­
holders are not required to cough up to the company's creditors-their liability is limited 

to the value of their shares. If the company goes bankrupt, those shares will be worth 

nothing, but the shareholders will not have to reach into their pockets to cover the com­
pany's debts. (In the past, some company shareholders did have this liability, to pay 'calls' 

on their shares to keep a company solvent. ) The position of beneficiaries is similar, in 

that they are not generally bound to indemnify a trustee for the debts he may incur in 

carrying out the trust business-the trustee has an indemnity out of the trust fund, but 

to the extent that is insufficient, he cannot go after the beneficiaries themselves to make 

up the shortfall. 

Now, you may ask, if trusts can provide individuals with limited liability in this way, why 

are there not as many businesses organised as trusts as there are organised as companies? 
Why don't investors settle money as a trust fund for themselves as beneficiaries, the 

fund being used by the trustee to run a business, these investors/settlors/beneficiaries 

participating in the profits of the trust business according to the trust terms in propor­

tion to the amounts they put in, just as a subscriber to company shares does? Briefly, the 

reason is that the law looked through this arrangement and regarded the investors as 

more than just beneficiaries: as joint venturers in a business enterprise, the law regarded 
the trustee as not only their trustee, but also as their agent, carrying out their business 

for them. Thus the trustee was their agent, and they were jointly the agent's principal. 

Thus they were all personally liable as parties to the contracts their agent, the trustee, 

made on their behalf, and so the trust arrangement did not provide them with limited 

liability. In consequence, limited liability for business enterprises did require legislation, 

because the common law (including equity) did not provide it, although the trust de­
vice did at first appear to offer just that promise (see Flannigan (I 984, 1986); Cullity 

(I 985, 1986); Ford and Hardingham (I 987)). Owing to tax legislation, certain businesses 

nowadays, particularly in Australia, are conducted through trusts, and the absence both 
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_____________ .._'.:Th~e:._r~e~at~u'.'.'.re~s~o~f~th~e~e~x£p~res~s~tr'.:us~t_:3~S'._ _____ _,L 

oflimited liability and a proper leg,·st 1. h 
a IVe sc eme of · I I 

headaches; for details sec D'Angelo (
2014

)_ inso vency rues causes no end of 

The reader may find the discussion in th d" 
at most historical interest Th d e precc mg paragraph all a little rccherchc-of, 

• . e rea er would be mi I k Th . . 
it is that the trust relationsh· d I s a en. e main pmnt to draw from 

'Pan I le agency relationship ar d "f!; I · h " A 
trustee is 1101 simply by · 1 f 1 . e I erent re allons 1ps. , v1r ue o 11s role a I 
is a good thing for beneficiaries If th s rustee, a~ agent for his beneficiaries. This 

I I b I
. bl · e trustee was their agent, the beneficiaries would 

t 1emse vcs e 1a eon any contract th 1 
. . . e rustee entered into, for when an agent makes 

a contract for lllS principal, lhe principal him If . h Id b . se 1s e to ea party to that contract. 
Furthermore, in general if the tr t 

. us ee was an agent for his beneficiaries, this would 
upset the normal way m which tr t 

. . us s operate. In the vast majority of trusts, the ben-
efit that the beneficiaries receive from the trust p 1 · · I d · d b h . . roper y 1s entire y etermme y t e 
terms of the trust; benefic1anes under most trusts hav 1- II · h d. h . . e essen ia y no ng t to 1rect t e 
trustee m his use of the powers he has by virtue ofh·,s J J 1·11 "fh h · J J Th h ega I e as I e were t e1r ega 
agent. ey get I e benefit of the property as defined by the terms of the trust, such as 
it is. That is, of course, the main reason settlers benefit people through trusts in the first 
place, so t~al tlrey can decide what the beneficiaries will get out of the property, in other 

words to give them a specified benefit from the property wit/rout giving them the powers 
of an owner. 

Now, although the trust relationship and the agency relationship are distinct, nothing 

stops them from occurring together. It would be rare in a family trust, where property 
is held by a trustee for a settler's spouse and children, for the trustee to be the spouse 

and children's agent as well. Normally, the trustee would not take any directions from 
the beneficiaries, such as entering into particular contracts concerning the trust prop­

erty because they said so or running a business held by the trust at their direct.ion. The 

trustee carries out the settler's wishes as expressed in the trust terms, and the spouse and 
children take what they get. But trusts are used outside the family context, including 

where there is an agency relationship. For example, if you are an airline, in certain cases 
it may make sense for a ticket agent of yours to hold the money he receives on the sale 

of your airline tickets on trust for you (see eg Royal Brunei Airlines v Tan ( 1995), 11.84 ). 

But although he is, in this respect, your trustee, he is still acting as your agent, and as his 
principal you will still be liable for his acts as your agent, for example under any con­

tracts selling your tickets he makes on your behalf. This sort of situation came up in the 
Canadian case of Trident Holdings Ltd v Danand Investments Ltd ( 1988, Ontario CA). 

Danand was the legal owner of land for six equitable co-owners who wished to develop 
it. Trident contracted to install electrics, but claiming a breach of contract, brought an 

action against Danand and the six equitable owners of the land. The six argued that, as 

beneficiaries of a trust of the land, they were not directly liable to Trident. The court 

noted, however, that the only terms of the trust concerning the land were that Danand 
as 'bare nominee and trustee' (2.13 et seq) had to follow the directions of the six_ The 

court therefore quite properly foun\l that the six directed Danand-Danand was their 

agent, and therefore as principals, they were each personally liable to Trident u nder the 



36 The nature of tl1e express 1rus1 

~ lh six did not entail lhal 
t I The 'act thal Danand held property on trust or e , 

con rac . " 
Danand was not also their agenl. 

1 ~ 1 I 10 determine whether an 

2.5 1 Occasionally the courts have to examine 1_1e acts c ose y ' o De nrt111e11t Stores 
agent is also a trustee. Hinckley Si11gnpore frnd111g Pte Lthd , Sog cle~t's department 

2.52 

('001) is a nice example: the appellant paid for space in I e respon I ·n' 
- d d . rs on their pure 1ase. 1e pur-

slore 10 exhibit its goods for sale, an a vise cus1ome . . . ti c oods at an 
chases of the goods however, took place when the customer paid for 

1 
g · ' 

1
. Y 

• ' 1 f sales Jaw the transac 10n 
of 1he department store's tills that were open. As a mat er 0. • ' ' 

1 
( 

I nd the title to t 1e money or 
at the till passed the title to the goods to tie customer, a . II I . d 

d h d I nt store n1c appe ant c a1 me 
credit card credit , or whatever) passc lo I c epar me · . , 
that the department store held the money it received from the sales of the ,1ppellant s 
oods on trust for it. The courl relied heavily on the fact that und_er their agreement 

~he department store had no obligation to keep the money it received from the ~a;es 
of the appellant's goods separate from all the other customer money it receive . o r 

the purchase of other goods for sale in the store, nor an obligation lo deposit the 

monc)' received for the sale of the appellant's goods in a separate account, ~ncl held 

that although the department store acted as the appellant's agent in transactmg with 

1he customers, ii did 1101 hold the proceeds from those sales on trust~11 merely had 

a personal obligation lo pay over the amount of the sales money it received, m11rns its 

commission, from time 10 time. II was a debtor of those amounts to the appellant, n~t 

a 1r11stee of 1he money ii received from the customers (sec also Ontnrio Hydro-clcctrrc 

Commissio11 v Brown ( 1960)). 

Jn Paragon Fi11n11ce pie v 71,nkernr (I 999), Lord Millett considered the factors which 

would determine whether the relationship belween an agent and his principal was, in 

respect of money received b)' rhe agenl, one of trustee-beneficiary or one of dcbtor­

credilor. He said (my emphasis): 

Whether {the defendant} was in face a trustee of the money may be open to doubt. 
Unless I have misundmcood the facrs or they were very unusual it would appear that 

the defendant was entitled to pay receipt5 into his own account, mix them with his own 
money, use them for his own cash flow, deduct his own commission, and account for the 
balance to the plaintiff only at the end of the year. It is fundamental to the existence 

of a !rust that the trustee is bound 10 keep the trust property separate from his own 

and apply it exclusively for the benefit of his beneficiary. Any right on the part of the 

defendant to mix the money which he received with his own and use it for his own 

cash flow would be inconsistent with the existence of a trust. So would a liability to 

account annually, for a trustee is obliged to account to his beneficiary and pay over 

the trust property on demand. The fact that the defendant was {an agent and there· 
fore] a fiduciary was irrelevant if he had no fiduciary or Crust obligations in regard to 
the money. If this was the position, then the defendant was a fiduciary and subject to 

an equitable duty to account. but he was not a . . . trustee. His liability arose from his 
failure to account, not from his retention and use of the money for his own benefit, for 
this was something which he was entitled to do. 
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The beneficiaries' interests 'run' w·ith th t e rust property 

As we have seen (2 .3 1 ), as an assign bl l h d 
a c r g I, an as a right over which the beneficiary 

can declare a trust, the beneficiary' b fi · I • s ene 1cm interest can be seen 10 be a kind of prop· 
erly. Bui lhe beneficiaries' bcnefic' J · 1 13 in eresl can be seen to be a properly right in other 
ways because the beneficiary's righl · t · d · 1s en wme with the lrusl property in other ways. 
The beneficiary's right is proprictar · r • . . . . . . . Y 111 so iar as 11 1s a nght 111 the trust property itself, 1e 
in so far as its fate 1s lied up with the r t f h , • ,a e o I e trust property. One indication of its pro· 
prielary character is that it lasts only so long as 1h t t d h · · ·11 J .,. . I e rus properly ocs, I al IS II WI on y 
be euect1ve so ong as lhe I rust prop ty · • • er contmues to exist. If the trust properly 1s stolen 
or lost and cannot be recovered o · d I d h · . , r IS es roye , l en the trust essentially evaporates, 
because there 1s no property to \VI · h ti b fi · · · 1IC 1e ene ciarys nghts under a trust can attach 
(Morley " Morl~y ( I 678)). As a consequence of this theft or destruction the trustee's per­

sonal duty lo dispose of the property in accordance with the terms of the trust likewise 

disappears, because he is no longer an owner of any trust property. Thus, if the property 

disappears, then so does the trust, and so does the beneficiary's right. There is a sharp 

difference between the right of the beneficiary in this respect and the right of the buyer 

under a contract of sale to be delivered !he goods, or the right of a crediror. If the goods 

that the seller is bound lo deliver are lost or stolen before title passes, then the buyer does 

not lose his contractual right to the seller's delivery of them; he may bring an action for 

damages for breach of conlract for their full value. Similarly, if a debtor is robbed it is no 

skin off his creditor's nose-a debt does not attach to any specific property of the debtor, 

and rhus 1101 specifically to any property of his rhat is stolen, and the debtor cannot use 

the robbery as an excuse for not paying in full. In the case of the beneficiary, however, he 

is the one who loses if the I rust property is lost or stolen, since equity regards h is rights 

as being dependent upon his continuing equitable interest in the trust property, which 

attaches to the trust property from the outset of the trust (see 011tnrio Hydro-electric 
Commissio11 v Brown (I 960)). 

2.54 Note, however, that the complete loss of the trust property may not leave the ben­

eficiaries absolutely bereft. ff the trust property is lost through no fault of the trus­

tee, then that is the end of the matter. But if the trust property was Josi because of 

the trustee's fault, the trustee's liabili ty for this breach of trust continues even if the 

breach caused the total loss of the t~usl property. For example, if the trustee commits 

a breach of trust 1:iy investing the trust fund improperly so that all the money is lost, 

the trustee is liable to reconstitute the trust by restoring property o f the same value 

as whal was lost. But this right against the trustee is a purely perso11nl right, in es­

sence to make him recrente the trust, to make the beneficiaries genu ine beneficiaries 

once again. None of the trustee's own property is to be treated as trust property to 

which this obligation to reconstitute the trust somehow magically attaches to form 

a new trust fund. The trustee has a personal obligation to use his own resources to 

restore the trust fund, but it is up lo him to use whichever of his resources he chooses 

to use to do so. If the trustee is bankrupt by this point (which is not uncommon), the 

beneficiaries are out of luck. 
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Claiming equitable title against third parties: following trust property 

Ii 
. . , . terest under the trust counts 

· hich the bene ci.mes m 
2.55 But the most important way m w I 

5 
from the way in which the 

. h t I assets themse ves come 

Z.56 

as a beneficial interest m I e rus . the sense that they can insist 
beneficiaries' interest 'runs' with the trust propebr~ m ·ven eflecl to by third parties 

fi . 1 . 1 t in the trust assets emg gt 
upon their bene c1a 111 eres f the trustee. The point about 

f ·ve the trust property rom 
who, in breach o trust, recei . . I · nt When a trustee transfers 

• · · breach of trust 1s 1mpor a · 
these recipients receivmg 111 f th trust-when for example, he pays 

)' ·th the terms o e · ' 
trust monei• in comp iance wi h . beneficiary or pays trust money to 

1, 1 ust income tot e mcome • 
mone)' represen mg r . . h erty in compliance with the trust 

h . th urse of mvestmg t e trust prop 
buys ares m e co 'b d' by any continuing in-
terms-of course the recipients of that money are not. oun to the income bcn-

terest of the beneficiaries. As to the first example, ~aymg mone;o distribute the trust 
eficiar the whole point of the trust after all, as we ave seen, is . 

y, h b Ii . . s so when that is done they must receive the outright legal 
assets to t e ene Clarie , f h 
title to the assets transferred. As to the person selling shares I~ the trust, o cou~se _e 
takes the outright, beneficial legal title to the money he receives; this transaction 1s 

in fulfilment of the trust terms, that is, the trustee is entitled under the terms to en_ter 

into this contract to transfer the title of the trust money to the seller of shares,_ extm­

guishing the trust interest in them, substituting the money as a trust asset with the 

title to the shares. (We shall return to this substitution of trust assets one for another 

later (2.69 et seq).) 

Because a trust is an arrangement in which the title to the trust property, and therefore 

all the powers to deal with it, is held by someone who is not permitted to act as ifhe owns 

ii for his own benefit, settling property on trust creates an obvious danger: if the trustee 

is an incompetent or a rogue, he is in the position drastically to harm the beneficiary's 

interest by transferring the trust property to a non-beneficiary. In such cases (subject to 
an exception (2.58 et seq)), the beneliciaq• can 'follow' the trust property into the hands 

of the person to whom the trustee wrongly transferred it, and demand that this new 

owner hold the property on trust for him-in other words, he can assert his equitable 

beneficial interest in the property against a subsequent holder of the title to it. (This 

does not mean that the recipient has to carry out the trust as if he were appointed as a 

replacement trustee for the wrongdoing trustee; rather, he would normally just be liable 

to transfer the trust assets he received lo a new, honest trustee, who would carry out the 

terms of the trust from then on (11.162 et seq).) The only problem is that the beneficiary 

cannot claim his beneficial equitable interest against every subsequent holder of the legal 

title, and so the proprietary nature of the beneficiary's right in the trust assets is some­
what limited. 

.57 Historically, the law concerning which subsequent holders of the title to the trust prop­

erty would be required by equity to hold the property subject to the beneficiary's equi­

table title developed piecemeal. Roughly, equity held first that a purchaser for value who 

had notice of the trust, ie knew he was buying property that the trustee held on trust for 

another, was obliged lo give effect to the beneficiary's rights; then the trust obligation 

-----------------~Th~e:_f'..:e.".:at~u'.'.'.,e:s~o~f the express trust 39 

was im~o~ed upon _those who inherited the property from the trustee; then, to a donee 
(the recipient of a gift) with or without notice of the trust· then to creditors of the trustee 

wh~ had seized the lr~st property in order to realise the' debts owed them (roughly the 
e~u1~al~nt of a tru5lees trustee in bankruptcy ( 2.81 )). So the development of the benefi­
C1ary 5 right 10 follow the property was conceived in equity as the transfer of the personal 

duty of the tru5tee to others where the circumstances were such that they ought not, 
in good_ conscience, take the legal title to the property free of the beneficiary's interest. 

llrn_s tlus aspe:t of the proprietary character of the beneficiary's right grew out of equity's 

w1lhngness to impose personal trust obligations on subsequent takers of the legal title lo 
the tr ust property (Maitland ( 1929), at 117-20; Smith (2008)). These subsequent takers 
of the title to the property can be collectively called 'successors in title' to the trustee, for 
they acquire title to the trust property from the trustee. But this imposition of the obliga­

tion to hold the property received by a successor in title for the benefit of the beneficiar­
ies stopped at the door of the bo11a fide purchaser of a legal i11terest ;,, tl,e trust property 
without 11otice, w/1et/1er act1ial, comtructive, or imputed, of tire trust, a person sometimes 
called 'equity's darling'. 

The bona fide purchaser 

2.58 If the trustee transfers the legal title to the trust property to someone who: 

• has given good, ie valuable, 'consideration' for ii, ie has given money or money's 
worth in exchange for it; and 

• has no 'actual' notice, ie knowledge, of the beneficiary's rights; and 

has no 'constructive' notice of them either, ie knowledge of those interests that he 
would have acquired if he had made all usual and reasonable investigations when 
purchasing that kind of property; and 

• has no 'imputed notice' either, ie any agents working for him in making the pur­
chase have no actual or constructive notice, 

then this purchaser takes the property with good legal title free of any trust obligations, 

and the beneficiary loses his beneficial equitable interest in the trust property. The ben­

eficiary's interest in the property is extinguished- he cannot demand that the bona fide 
purchaser hold the property on trust for him. 

2.59 We can then divide recipients of trust property into two classes. First, we have volunteers, 
the term given to persons who receive property but do not give valuable consideration 

for it-this class covers donees, those who take the trustee's property on his death or 

those who take on his bankruptcy. For these recipients, their knowledge of the trust is 

irrelevant, because they will take the property subject to the beneficiary's interest in any 

case. Secondly, we have those who have given consideration- these people can acquire 

beneficial ownership of the property free and clear of the trust, so long as they can estab­

lish they had no notice of it. 

,_ 
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I' h bona fide purchaser of any 
There are a few points worth noting. First, the rule app tes tot e . A I· .. 

• h may acquire n examp e ts 
legal i11terest, not just a legal title in the property I _a~ someolne I nds mon;y to the trustee 
a mortgage Where a person who bona fide and wtt out no ice e h t 

and th
e lru~tee in breach of trust, mortgages land held on trust to secure) 1 eb repfia~e,~ 

• h • t bj'ect to 11e ene c1ary s 
of the Joan the lender/mortgagee takes an interest t at 1s no su f: .1 
rights The 'practical upshot in this situation would be that if the trustee wekire to a1 to ~ay 

• , 1. , h' rtgage by ta ng possession 
b ck the loan, then the lender/mortgagee could rea ,se is mo . 

a b b fide purchaser ofth1s mortgage, 
of the trust land and selling it to pay off the de I. As a ona h d 

, . bl . 1 · the property In ot er wor s, 
he would prevail over the beneficiarys equ1ta e mteres in ·d' 

1 
h 

I , on the Ian s sa e I al was 
the beneficiaries would only be entitled to any surp us mane) . 
not needed to pay off the mortgage loan, which might be little or nothmg. 

Bona fide purchasers of equitable interests 

Secondly, notice that the rule only applies to the case where the purchaser acqu_ires a legal 
2.61 interest. If, for example, the trustee in breach of trust grants an equitable secunt_Y interest 

in the trust property, that is, a security interest that equity will enfor~e but which is nol 

recognised al common Jaw, then rhe lender will take subje~I to the r'.ghts of the benefi ­

ciary even if he is a bona fide purchaser for value of this mterest with no actual, con · 

structive, or imputed notice of the beneficiary's rights. The bona fide purchase rule only 

applies in a contest between a legal interest holder and an equitable interest holde_r. In _a 

contest between two equitable interest holders, like the beneficiary and the lender m this 

case, the general rule of equity is that the interest that was created first in time prevailed. 

Why is there this difference? II appears Lo have arisen as a kind of'jurisdiction~I' _curios­

ity. The beneficiary and the honest purchaser who has paid good value for his mleresl 

stand essentially on an equal footing with respect to their moral claims to the property. 

The rogue trustee has dealt dishonestly with both, selling the property out from under the 

beneficiary, and selling a flawed title (because impressed \\~th a trust) to the purchaser. 

We have the classic case of a rogue and two innocents, and the court is faced with a choice 

as to whose claim should prevail. However, because the purchaser of an equitable inter­

est was already within the jurisdiction of equity, ie his interest was equitable, equity had 

to deal with their competitive claims, and adopted the 'first in time' rule. On the other 

hand, equity did not weigh up the competing claims of the beneficiary and the bona fide 

purchaser of a legal interest. Only if that purchaser 's conscience was affected could he be 

subject to the 'conscience-based' jurisdiction of equity; since ii was not-he had done 

nothing unconscionable-equity regarded itself as having no power to intervene against 

him (see Pilcher v Rawli11s (1872)), and this is the origin of the expression 'equity's dar­

ling'. Thus the bona fide purchaser of a legal interest got his legal title free and clear of the 

trust because of a sort of'default' rule about the conscience-based jurisdiction of equity. 

Where the trust property includes equitable interests 

2.62 ln much of the foregoing it was assumed for the sake of simplicity that the trustee al­

ways holds the legal title to the trust property but, as we have seen (2.31 ), a beneficiary's 

\ 

--------------------T~h~e~f~ea~t~ur'.:e:_s ~of~t~he:..::ex~p~re:s~s~1r~us~1~4~1~ ------;,_ 

equitable interest is itself a valuable right th b . 
al can e assigned· such · ht th ' r 01 part of a trust corp , If , a ng can ere,ore ,or us Use Thus a b fi · 

t st' Herc the trustee of th I i' ene ciary can declare a trust of ii, a 'sub­
ru ·h Id 1 . . ht . c ega property holds ii on trust for the beneficiary who in 

turn o s 11s ng lo 11 under the sub I , ' 
. bl . - rust ,or the sub-beneficiary. Furthermore, there 

are equtta e property mterests bcsid d ' · 
. . h es a Ira Illonal beneficial interest under a trust, in 

parllcular w11 respect to land Equit bl , . 
· a e mlerests m land, such as equitable mortgages 

or leases, are well-known proprietary rights . 1 d R hi h . , 
I I I d I 

In an . oug y, t e mam difference be-
tween ega mor gages an eases a d ti · · 

. n 1e1r equitable counterparts is that the equitable 
versions are generally created informally or J , II O h ' h h , ess ,orma y. r to put 1 1s I e ol er way 
around, legal interests in land typi II · h 

ca Y require I e observance of more or less strict 
formal requirements, such as being created by d d s· 'E · I k · , . . . ee . mce qu1ty oo s lo mtent, not 
form (l .9 ), equity has typically been willing to give effect to informally created interests 
if this appeared to be required in good · ( • . . conscience. Because equitable mterests m land 
~ay now often be protected by registration on the land register, if registered they will 

bind everyone who takes the legal title, includ ing a bona fide purchaser. For that reason, 

certain equitable interests in land are nowadays as secure as legal r ights.) If equitable 

rights, as opposed lo legal title lo assets, are held on trust, then again we have a case, as in 

the preceding paragraph, where the bona fide purchaser rule does not operate, because a 

person cannot acquire a legal interest in an equitable interest in property; any interest in 

an equitable interest in property must itself be equitable. Just as in the case oft he preced ­
ing paragraph, a first in time rule will operate. 

2.63 But although the bona fide purchaser rule can be understood as having arisen because 

of the jurisdictional separation between law and equity, and equity's understanding of its 

own jurisdiction (ie as conscience-based) in the context of that division, are there good, 

practical reasons of justice for having a bona fide purchaser rule? An equivalent rule, 

called the 'holder in due course' rule, applies to negotiable instruments and money: a per­

son who in good faith gives good value for money (eg sells goods taking money in return) 

or for negotiable paper-commercial rights 'reified' or 'materialised' in paper documents, 

like cheques-gets good title to them even if it turns out that, for example, the money was 

stolen, or a previous transfer of the negotiable instrument was achieved by fraud. The rule 

is justified on the basis that in the world of commerce it is better for the law to favour se­
writy of receipt over security of title. That is, in order to aid the practical workings of com­

merce the law holds that innocent purchasers of commercial paper, for example, should 

be protected even if that would mean that someone who has suffered by the acts of a thief 

or fraudster loses their title. Why? The concern is that if the bona fide recipient, the holder 

in due course, were the loser in this situation, individuals, lo be sure they got a good title, 

would have to spend a great deal of time inquiring into the validity of the title of the seller, 

which in these contexts would be very difficult. In consequence, some transactions might 

not go ahead al all, and the others would be made more costly. So instead the law allows 

for ease of t ransactions, and throws the risk onto the title holder. Also, it might be more 

sensible for the risk of theft or fraud, say, lo lie with the original owner. As the owner, he is 

in the best position to prevent the theft of his goods, not the bona fide purchaser from the 

thief or someone further down the line in a chain of transactions. 
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his attitude with respect to all kinds of property. In the 
Of course, the law does not take t . d h 1 t bars the law favours security of 

f 
h I . th'ngs such as chairs an c oco a e ' 

case o c atte s, 1e I f h 1 th rule llerno dat quad 11011 ha bet ap-
title over security of receipt. In the case o c att~ :~e ee Sale of Goods Act I 979, ss 21-5). 
plies (as the general rule; some exceptions app_ly, h g h 't got' and in the case of 

d h. s 'one cannot give w at one asn • 
Roughly translate , t is mean . ood title to the goods, so he cannot pass 
chattels, precisely what the th1efhas not got t~ g tter how innocent they are. So if 
a good title to anyone who buys them from him, no ma ·nnocentl the true 

b 'hot' tele,•ision from a friend of a friend, no matter how I y, 
you uy a . . , . , verting his goods to your 

' an bring an action against you for conversion, ie ,or con 
~~c I .. 
use, and you will pay him damages for the full value of the te ev1s1on. 

W are thus faced with this question: on what side of this line ought the beneficiary's right 

in :he trust property to fall? We know from above that the rule is already established­
the bona fide purchaser takes free of the beneficiary's interest-but 1s there a sound rea­

son for this in justice? Toe author shall not press his views on the bona fide reader for 

value, but will only say that no one is ever forced to put their proper~ on trust, ~nd 
utting one's property on trust, by the very nature of the device, puts ones property m a 

~ituation that presents it misleadingly to the world. We expect the legal owners of pr~p­
erty to do with it what they want. We do not expect an owner to be bound to deal with 

this property onl)' according to an obligation to benefit someone else. Trus'.s are entirely 

private (they are not, for example, recorded by the state in some c~ntral registry), and no 

one can tell just by looking at a piece of property or its owner that 1t 1s held on trust. Thus 

in creating a trust, one does expose it to the risk that one's trustee is an incompetent or a 

rogue who will deal with it in ways that to the rest of the world look perfectly l_egitim~te, 

but are, in truth, not. Perhaps, since a settlor creates this risk, the results of things gomg 

wrong when the risk materialises should fall on the beneficiaries rather than on third 

parties who have acquired the trust property innocently a11d paid good value for it, ie 

bona fide purchasers. 

'Notice' in different contexts 

Finally, about the formulation of the rule: the rule as stated refers to the bona fide pur­

chaser's having 'notice' of the trust. This formulation accurately describes the working 

of the rule in the context of its historical development, where land was transferred by 

deed. These transfers were carried out according to a standard conveyancing practice. 

For example, in the case of the sale of the fee simple of Blackacre, the buyer's solicitor 

would inspect the past title deeds and the property itself to discover any proprietary 

interests in Blackacre held by third parties. The neighbouring owner ofWhiteacre might 

have an easement, such as a right of way, over Blackacre. lf it were a legal interest, this 

easement would most probably have been created by deed and the solicitor should dis­

cover it when inspecting the deeds. Nevertheless, being a legal interest, the rule was that 

it would bind the purchaser of Blackacre whether his solicitor was able to discover it or 

not. (Of course, following the purchase, the buyer could bring an action against'the seller 

for damages for not disclosing that Blackacre was subject to this easement.) Blackacre 

2.67 

The features of the express trust 43 

might also be subject to some equitable . . 
of Blackacre might have g t d proprietary mterests. For example, the owner 

ran e another of his nei hb • . 
'restrictive covenant' that · d g ours an equitable nght called a 

impose a duty h. 
ticular noxious way as a kn k , upon 1m not to use Blackacre in some par-

• ac er s yard sa s h . . 
P

urchaser if his solicitor t 
II 

d ' ' y . . uc an eqwtab/e right would only bind the 
ac ua y iscovered it or ought t h d ' d . b k.i 

the proper investigations and, if so O ave 1scovere 1t y ma ng 
this equitable right. In essence the•nt~en the, purchaser would take Blackacre subject to 

II 
. b ' • notice refers to the sort of knowledge one would 

norma y acquire a out the title to d 
d f 

. . . goo s one wants to purchase based on standard pro-
ce ures o mvesttgatmg title 111 h • 

II I l
.d 

1 1
. · e pure asers legal estate was limited by or subject to 

a t 1e va 1 ega mterests in the I d d II h . 
. an an a t e vahd equitable interests in the land of 

which he had actual, constructive · d · . • or impute notice-if he wanted to buy the land free 
of those interests, he had to deal 'th h · . Wt t ose mterest holders themselves, to buy them 
out, as 1t were. On the other hand th · bl · . . . . , ose equ1ta e rights not caught by actual, construc-
tive, or imputed nottce did not bind him at all So th d t · f · h 

h b 
. h · · e oc nne o notice ere was not so 

muc emg caug tout by unknown t t f h · · rus so t e property, but determmmg exactly how 
extensive or how limited was the property one was getting. 

The rule's oper~tion is quite different in the case of other property (see Bridge (2002), at 
137-8). There is no standard 'conveyancing' practice for the sale of other property, such 

as chattels, or ~ompany shares. Individuals are not expected to investigate the title as 
they would do tf they were buying land, for the simple reason that third parties do not 

generally have a variety of interests in chattels or shares. Therefore the practical effect of 

the rule in most circumstances is that the purchaser is only bound if he has actual, con­
structive, or imputed knowledge that he is dealing with a trustee of the property who is 

selling the property in breach of trust. For example, brokers who buy shares from pension 

fund trustees will know, of course, that the shares are the property of the pension fund. 
But that does not mean that they take these shares bound by the rights of the pension 

fund beneficiaries just because they know they are acquiring property from a pension 
fund trustee. Having actual notice of the trust in this case does not require them to hold 

any shares they buy from the pension fund trustees on trust for the pension fund benefi­

ciaries. They will only take the shares bound by the equitable rights of the pension fund 

beneficiaries if they have notice that the trustees are selling the shares in a way inconsist­
ent with the beneficiaries' rights, ie in breach of trust. (Prior to the legislative property 

law reforms of the late nineteenth century and 1925, a purchaser from the trust would 
have to inquire into the terms of the trust to make sure that there was no breach by the 

trustees, and to make sure the trustees applied the purchase money properly as part of the 
trust fund. For obvious reasons this rule, though imposed to protect beneficiaries, was 

not really to their advantage-it made it very difficult for trustees to invest trust property, 

because people would not deal with trustees because they did not want to expose them­

selves to this burden of investigation and the risk that the trustee was acting wrongfully, 
and so the rule operated to 'sterilise' trust assets, making them much less valuable than if 

they could be traded freely. For this reason the rule was changed, and nowadays there are 
no such duties: a purchaser from a trustee is entitled to assume that he is complying with 

the trust unless he has knowledge otherwise: see Swadling (1987); Harpum (1990).) 
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I d J'k shares or other inveslmenls, 
f I sets that are not an , 1 e . f 

2 68 Thus in the case of sales o trus as . d s with respect to the issue o 
• ically con tam nowa ay , 

which are the sort of assets trusts typ b lid purchaser for value of the legal 
. k fth ule as follows: a ona e . . d . 

notice you should Ihm o er l d that the transaction rs ma em 
· ·mputed know e ge 

title u~thout actual, constructive, or I • 

f h b Ii ·ary's mterests. 
breach of trust will take free o t e ene Cl 

The trust is a fund 
. . h t t property is an interest in a 'fund; 

. h h b Ii · ry's interest m t e rus 
2 69 /tis often said I at t e ene era b' ous one in the law referring 
· h 'd f fund isan am rgu ' 

but ii is important to note that t e I ea O a , , d and 'substitutional funds'. 
. h . h I hall call 'pooled asset ,un s 

to two different cases, w JC s f h Id by someone's trustee in 
An example of a pooled asset fund is the collection o a~set:n:u t and owns a group of 
bankruptcy (2.81 et seq). Take a simple case where B rs b l alp f£120 000 and has 

d ~th the tota v ue o • • 
assets, his house, some shares, anh sohme mon;~51~00 £50 000 and £25,000 respectively. 
three creditors, X, Y, and z. tow om e owes • • • • . . b 

d d b f £150 000 B is clearly insolvent, 1e has de ts 
Having assets of £120,000, an e ts O • • ill B' h h 

• · b kr ptcy T w· use s ouse, s ares, 
significantly exceeding his assets. B s trustee m an u • • 

h . d't X Y and Z do not have any 
and money as a pool of assets to distribute to 1s ere I ors. • • 
individual ;ights to any of the specilic assets; rather, T must realise t~e value of all of the 

assets (selling the house and the shares, for instance) to meet the clarms of th~m all on a 

pnri passu basis, ie they will receive a share of the total value o~the £1_20,000 m propor­

tion to the amount they are owed, so X will receive £60,000, Y will receive.£40,000, and Z 

£20,000. The substitutional fund concerns a different notion. On this notion of an mter­

est in a fund, there is no requirement that there be more than one asset forming a pool. 

Rather, the idea is that the fund asset(s) may change over time as one is substituted for 

another. This is true of trust funds. If a trustee sells a trust asset, say a house, for cash, the 

cash will now be the trust asset in place of the house. The beneficiary's interest is not just 

an interest in the house, but in any asset which 'represents' the house (the original trust 

asset) for the time being (Re Earl of Strafford (1979)); so, if the trustee then uses the cash 

to buy shares, the beneficiary's interest in the trust property will now be in the shares. 

To distinguish the pooled asset and substitutional notions of the fund is not to say that 

they cannot occur at the same time. ln the typical trust, there will be more than one trust 

asset, and the trustee has the power to change the individual items of property, typically 

so that the trustee can manage the trust for the benefit of the beneficiaries, by changing 

the trust investments from time to time. Although the particular investments that the 

trust holds change from time to time, the beneficiary's title to the property of the trust 

does not. The beneficiary does not have a particular right to any of the particular items 

in the trust fund. That is why, when a beneficiary assigns his interest (2.31 ) under a typ­

ical trust, he does not need to specify that he is assigning his interest in each and every 

particular item of trust property that happens to be in the trust at the time. He assigns 

his interest in the fund, which comprises ( l) whatever happens to be in it at the time (the 

pool of assets), and (2) whatever happens to be in it in the future (property arising by any 

substitutions that take place). (See further Penner (2006a).) 
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2_7o This substitutional fund aspect of the 1 
1 
· s or the terms of ti 

1 
. ruS! docs not depend upon the settlor's inten -

10n le rust mstrument As h ( 
trustees were required to hold the v · we ave seen 2 .37) in the past most 

I h 
, ery assets first transferred to them on trust and 

not cxc 1ange l em ,or others by way f k' • 
(2004 )) N ti I 'f h • 0 ma mg an investment, for example (Nolan 

. ever . le ess, 1 I ey used their f I 
h powers o tit e to exchange trust assets for new 

asset_s, tb osehassfets would now be claimable by the beneficiaries, even if the transaction 
was 111 reac o trust. The principle th t l 

. . a operates 1ere is one that we have already dis-
cussed 1n detail: the beneficiary's be Ii · l • . 

. . . ne 1c1a mlerest m the trust assets is in the trustee's 
exemsmg hrs powers of title in th h 

. . ose assets. W ere the exercise of those powers of title 
results m the trustee's acquiring a ne b • w asset, most o v1ously where the trustee exchanges 
trust assets for other assets the be fi · · • b • • • ne cranes enelic1al mterest automatically attaches 
to those assets, for those assets are the fruits ofth 1 1 • · fh ' f · J e rus ees exercrse o rs powers o 111 e 
over the original truSI assets. (As we shall see when we look at breach of trust in detail 
(Chapter 11), where a trustee commits a breach of trust th b fi · · f e ene c1anes can re use, or 
disclaim, the subStitute assets, and instead require the trustee to dig into his own pocket 

to restore to the lruSt the money value of the trust asset wrongfully traded away.) 

Tracing trust property 

2.71 Altho_ugh the be~eficiary's proprietary right to follow (2.55) the original trust property 
1s obliterated by its sale to a bona fide purchaser, all is not necessarily lost, because the 

beneficiary may acquire a substitute proprietary right by operation oflaw, the availabi.lity 

of which depends upon what are called 'tracing rules'. If my rogue trustee sells the trust 

property, say shares, to a bona fide purchaser for£ 1,000, my equitable title to the shares 

is extinguished. But since it is clear that the trustee has received the £1,000 in exchange 

for the shares, the law will trace the right to the shares into the £1 ,000. The principal is 

ancient (Bale v Marchall ( 1457)), and, as we have just seen, this is no more than an appli­

cation of the idea that the trust is a fund. The law will keep track of the exchange of rights 

if it occurs again, for example if the trustee buys a car with that money, tracing through 

one exchange substitution after another. Tracing wilJ only stop when either the proceeds 

of an exchange are lost or destroyed, or the evidence of what substitutions were made 

runs. out, or the property is exchanged for non-property, for example where the trustee 

blows the trust money on a holiday. The rules of tracing will be discussed in detail in 

Chapter 11 . The thing to notice here is that the idea of having property in a fund (2.69), 

where one's property interest remains but the actual item or items of property change, 

goes hand in hand with tracing, in which the property interest of the beneficiary shifts 

automatically from one item of property to the proceeds acquired in exchange for it. 

(Such proceeds, called the 'traceable proceeds' of the exchange, are also sometimes called 

the 'exchange product'.) As we shall also see in Chapter 11, not only can the beneficiary 

trace into the exchange products where the trustee exchanges trust property, the ben­

eficiary can also trace against any third party into whose hands he can follow the trust 

property. So, for example, if the trustee in breach of trust gives a trust painting to his 

nephew, the beneficiary can of course follow the painting into the nephew's possession 

and claim it back. (The nephew is obviously not a bona fide purchaser because he gave 
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. . . ' ft· he is a volunteer.) But if the nephew sells 
no consideration for the painting; 11 was a gi ' . t the cash and then into 
the painting for £5,000 cash, the beneficiary can also trace m o • 

the motorcycle the nephew buys with that cash, and so on. 

Personal remedies for breach of trust against third parties 
fi . , · etary rights run out because 

Secondly, all may not be lost even if the bene c1ary s propn . d by a bona fide 
1 ger be followed because acquire 

the original trust property can no on . bstitute roperty. The beneficiary will 
purchaser, or it can no longer be traced into su P_ . liable for breach of 

still have personal rights afghai_nst the orif ~a:h~;:;~:a;~o ~:c:1:;:;; to restore what was 
1 st and must pay out o 1s own poc e . 
ru ' fi . 1 b able to make similar personal claims against 

lost to the trust; the bene ciary may a so e . · a ainst an one 
others We shall discuss these rights in Chapter 11 ; m general they anse g . y 

· h f I d against anyone who receives trust 
who dishonestly participates in a breac o trus ' an d . I . th 
property transferred in breach of trust or its traceable proceeds and spen s it iavmg e 

knowledge that it was trust property. 

A trust will not fail for want of a trustee 

2.73 Even though the trustee's undertaking his trust obligation is necessary for the devic~ 
to work-if the title holder to the intended trust assets never undertakes th~ trustees 

obligation, there simply is no trust- this voluntary undertaking of an obhgat1on 1s not 

regarded as essential for the exercise of a settler's power to declare a tr~st. Rather, the 
settler's exercise of the power to declare a trust is conceived of as essenllal~y un~lateral, 

in the same way that exercising the power to make a gift of the property 1s unilateral, 

rather than the bilateral act of making an agreement with a trustee as in a common 

law contract. But in the same way that someone can 'disclaim: that is, refuse a gift, the 

transferee of trust property inter vivos, or the person named to be the trustee of assets 
in a settler's will, can refuse to take on the trusteeship. The existence of these rights 

of refusal do not turn the making of a gift or the declaration of a trust into a bilateral 
agreement (see Penner ( 1996a, 2014a)). (Of course in the former case of the inter vi­
vos transferee, he should try to avoid even receiving the trust assets in the first place, 

telling the settler to look elsewhere to find someone to take on the trusteeship.) This 

orientation on the creation of a trust leads to the principle that 'a trust will not fail 

for want of a trustee'. Thus, for example, if a person in his will gives property to Fred 

to hold on trust for Anna, and Fred refuses to take the property on trust, the court 
will appoint someone else to be trustee (10.51). Think how strongly that contrasts 

with the law of contract. Imagine declaring that one will perform one's own version 
of 'Stairway to Heaven' on zither and cymbals for Prince Charles for £I m, and upon 

Prince Charles's (naturally) declining the offer, the court finding someone else to be 

the other party to the contract. But this willingness of equity to find a replacement 

trustee makes perfect sense if the settler's creation of a trust is regarded as merely his 

exercising the powers of ownership to make a structured gift (1.26), because gifts are 
unilateral transactions. 
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One of the ways in which the express 1 • 
devices, like gifts under wills . ~US! is often characterised is in relat ion to legal 

or security mterests In thi h • 
with differentiating trusts f h · s part I en, we will be concerned 

rom I ese other legal forms But h h ' II I 
explore how the conceptual d . . · more I an I at, we w1 a so 
· un erpmnings of th d · 

of the trust, the beast that it is. ese evJCes reveal the peculiar character 

The law of succession and testamentary trusts 

Testamentary gi~s 

2.75 A teSlmnen_tary tr~SI is one created as a gift under a will. (Trusts created by living settlers 
are called 111tcr v1vos trusts, trusts 'between persons 1· ' ) M d · . . . . . a 1ve. any trusts are create in 

this way, so a pasSmg famihanty with the rudiments of the law of wills and of intestate 

succession is very useful. The property of a dead person is called the 'deceased's estate: 

and it passes lo the living in one of two ways: either according to the deceased's will or, 

ifhe has no valid will, that is ifhe dies ' intestate: then according to the rules of intestate 

succession. The rules of intestate succession are essentially 'default' rules that distribute 

the property in the way that most people would have distributed it had they made a will; 
to their spouse first, then to their children; if there is no spouse or children , then to their 

parents, siblings, and finally to more distant relations. The person who makes a will is 

a 'testator' (male) or 'testatrix' (female), and the will normally nominates one or more 

'executor(s) (male)' or 'executrix(executrices) (female)' who will 'prove' the will, ie have 

the will declared valid by a Court of Probate. The title to the property of the deceased 

passes to the executors who will pay off the deceased's debts, and then distribute the 
deceased's estate to those to whom he has given it under his will. In the case of intestacy, 

there is no will to execute; the court will instead appoint one or more 'administrators' 
who will, like executors, receive title to the deceased's assets, clear up the deceased's af­

fairs by paying his debts, and then distribute the estate according to the rules of intestate 

succession. Both executors and administrators are called the 'personal representatives' 
of the deceased. (Technically speaking, there is no longer any 'inheritance' of property 

under English law. The only things that are now inheritable are titles of nobility and, of 

course, the crown. To ' inherit' was to receive land as an 'heir' of the deceased, not by a 
will, but by the rules of descent existing prior to the property law reforms of 1925. We 
will return to the way genuine inheritance works later (2.80, 2.89)) 

2.76 For historical reasons, different terms apply to testamentary gifts of different kinds of 

property. Land is 'devised' by will, and therefore the gift is called a 'devise' and the donees 

'devisees'. Generally, personal property or 'personalty: ie anything other than land, is 'be­
queathed: and such gifts are 'bequests: but gifts of sums of money are called 'legacies' and 
their recipients ' legatees'. 'Gifts' will suffice for a compendious term. The gifts under a will 

do not take effect from the time the will is made, but only when it comes into operation 
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2.77 

2.78 

The 'formal' requirements of wills, principal\)• that a will be signed by the testator and 
attested by two witnesses, are prescribed to ensure that the will truly repre~ents the tes­
tator's intentions and, in general, the law will allow no departures from this ~1ethod. ~f 
an entire will is invalid for not being correctly formally made, the deceased s estate 1s 
distributed under the rules of intestate succession, no matter how obvious ii might be 
that this was contrary to his actual intentions. Here again is an opportunity for a good 
fight. Those who would take as intestate successors, if not well provided for in the will, 

have the incentive to press every reasonable argument that the will is invalid. 

While the main function of a will is to dispose of the testator's property, so that the 
power to make a will is essentially a legal power of ownership, a testator may (condi ­
tionally) impose obligations under a will, otherwise he could never create trusts, which 
require the creation of the duties of trusteeship. The reason why the testator can only 
co11ditio11ally impose trust obligations is that no one is ever required to take up the role 
of trustee; a trustee must undertake these obligations voluntarily. On the other hand, as 
we have seen, it is a principle of equity that a trust will never fail for want of a trustee, 
and so the court will find someone who will take on the trust (2.73, 10.51 ); so although 
the testator's imposition of trust obligations is in theory dependent upon their accept­
ance by someone, as a practical matter they will be accepted so he can impose as he likes. 
A testator may also direct his executors or trustees to enter into contractual obligations 
with respect to his property-for example, to sell some of it or to give an interest-free 
loan to his brother-in-law. What a testator cannot do by his will, of course, is to enter into 
a contract, ie undertake contractual obligations himself, for when the will takes effect he 
is, of course, dead. 

2.79 

2.80 
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111c dcccascd's personal representat · 
d h 

. ives are not trustees for the people who will take the 
property un er t e will or on intest 1 . 
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d
• I I • at -9); they are the full legal owners of the de-

cease s property, a t 1ough they ar d • 
, e un er strmgent obligations to dispose of his property 

properly, and for this reason the' I · 
. . • ir roe 1s very trustee-like. Furthermore, prospective 

beneficiaries under a will or unde ti I r· . . r 1e ru es o mtestate succession, although they do not 
have an mterest m the deceased's I t · If es a e 1tse as does a beneficiary in the property of a 
trust, have a right against the perso I • . . . na representatives to administer the estate properly, 
and this right, hke the beneficia ' · h I · · • rys rig t to 11s interest under a trust can be assigned 
or bequeathed (/~e Leig/1'.s Will Ti t ( 197 )) ' rus s O • Executors are often appointed to be the 
trustees of the testamentary trusts that a testat · r. · h. ·11 or speo,1es m 1s w1 . 

Whilst the role of a personal representat,·ve of the d d · · t·k · · · · . ecease 1s trustee- 1 e, 11 1s impor-
tant to note the differ~nce_s in his legal position from that of a trustee. The purpose of 
a personal representative 1s essentially to '1v·ind up' th d d' · · e ecease s economic existence. 
He takes over title to the deceased's assets, but also, in a sense, takes on the deceased's 
liabilities. Thus he discharges the deceased's outstanding debts, and only then distributes 
the surplus to the donees under his will or by the ru.les of intestate succession. He is not 
under further duties to manage the property over time in order to provide structured 
benefits to a class ofbeneficiaries.1l1e role of the personal representative is in some ways 
like that of the principal heir under true regimes of inheritance as in civil law legal sys­
tems. An heir, in these systems, is regarded as immediately succeeding to the economic 
personality of the deceased, taking on both his assets and his liabi.lities. By accepting the 
inheritance, the heir is under an obligation to discharge the liabilities of the deceased. 
Also the heir must pay out of his inheritance any gifts the deceased made under his will. 
(1l1e ability to make a will is not incompatible with a regime of inheritance-it is just 
that in regimes of inheritance the deceased is entitled to give only a portion of his assets 
by will.) Of course, unlike the personal representative, the heir is entitled to all the assets 
that remain after he has discharged the deceased's debts and distributed any assets given 
by the deceased's will. 

Security interests and the context of insolvency 

2.81 One of the main reasons why proprietary rights are valuable is that people and compa­
nies ca1i become insolvent. One is insolvent if one has insufficient assets to meet one's 
liabilities- in other words, if one does not have enough financial resources to meet the 
demands of all one's creditors. In the case of individuals, the legal device of bankruptcy 
allows the insolvent individual to get out of this mess and start again afresh. It works 
roughly as follows: all of the property of the bankrupt, including any rights to be paid 
any debts owing to him or any interests he has under trusts, becomes the property of his 
'trustee in bankruptcy', whose job it is to distribute these assets, the bankrupt's 'estate 
in bankruptcy', in proportionate shares to the bankrupt's creditors. Thus, if the bank­
rupt's estate is worth £10,000, and his total debts are £100,000, each creditor will receive 
IO pence in the pound for the debt he is owed. Following this distribution, and after a 
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. I d"t ·1 belongs to the person with the propnetary nght. The 

tion to 1s genera ere I ors-1 . 
beneficiary's equitable rights to property held on trust stand on the sam~ f~otmg a~ legal 
title in this respect in the case of insolvenC)', The trustee has no benelietal rnlerest rn the 
property he holds on trust, and so neither can his trustee in bankruptcy who _acquires 

title to all the trustee's legal assets should he become bankrupt-the trustee m bank­
ruptcy takes these assets as a volunteer, so is not a bona fide purchaser of the, assets from 

the trustee (2.58 et seq); thus trust property is not available to the trustees trustee 111 

bankruptcy for distribution to the trustee's own creditors. In other words, a beneficiary's 

equitable rights bind a trustee in bankruptcy. Obviously then, personal rights to be paid 

sums of money, for example a claim for money damages for breach of contract, are not as 

valuable in a bankruptcy as proprietary rights, because they give the right holder no spe­

cial claim on any particular asset of the bankrupt. For this reason, claimants who have a 

claim for money against a bankrupt will often try to claim that their past dealings with 

him created a trust over some of the bankrupt's property, because then they can simply 

withdraw this property from the bankrupt's estate (see eg 7 .18 et seq). 

Security interests 

2.83 A beneficiary's equitable title is, in some ways, functionally similar to a 'security interest' 

in the context of insolvency. A security interest is a right that a creditor holds in par­

ticular property of his debtor. The classic example is a mortgage over land. In return for 

providing money, the lender (the 'mortgagee') makes sure that the borrower (the 'mort­

gagor') grants him a mortgage over the borrower's land. (Contrary to common parlance, 

it is the lender, then, who gets a mortgage.) A mortgage is a right that the lender has in 

the land of the borrower, and it has the effect of securing payment of the loan. If the bor­

rower defaults on his contractual repayments of the loan, then (roughly) the lender has 
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• . • 0 course, lo the trustee in bankruptcy-in other 
words, the secunty mterest only h h . . c arges I e property to the extent of the sum owed. 
Secunty mterests are not only created b · , . , Y two parlles to a loan agreement. A court can 
make a chargmg order against a de~ d • • • en ants property, whJCh gives the claimant a charge 
over the property to secure a judgment debt (eg a court's award of damages). 

2.84 The justice (or lack thereof) of the beneficiary's right t ·ihd h" f th , . o w1 raw 1s property rom e 
bankrupts estate should be Judged in view of the fact th 1 1 1 J"k · · a a rus , J ea contract, 1s a private 
arrangement. Whilst it is working mo I h b Ii · , · · · . . , re or ess, t e ene c1ary en,orces his rights agamst 
the truSlee, hke a contractmg party pressing for performance against the other contract­

ing party. When things go badly wrong because the trust property is transferred away in 

breach ~f trust,_ the beneficiary takes the trust public, and tries to get the property back 
from third parties. You can make an analogy here with a secured loan. The loan contract 

is private, but when the borrower goes into bankruptcy, the lender goes public with the 
contract and claims possession of and sells the charged asset to satisfy its debt, thus remov­

ing that asset from the debtor's estate in bankruptcy, to the disappointment of all the other 
creditors. You can see why, in these circumstances, Parliament has tried to make things 

as fair as possible by putting in place public registration systems both for many equitable 

proprietary rights in land and for security interests, to protect third parties who would 

otherwise be hurt if caught out by the proprietary effect of these private arrangements. But 

there is no registration system as such for interests under trusts; they remain private. Thus 
in order to avoid surprising innocent third parties, the law must be judicious in accepting 

claims by those who would argue that their past dealings with a bankrupt gave rise to a 

trust over some of his property in their favour, as this will effectively give the claimant a 

priority over other creditors that may, in the circumstances, be quite unfair (7 .32-7.33). 

2.85 While interests under trusts and security interests share certain features in the context 

of insolvency, it is vital not to confuse trusts with security interests. A debtor subject to 

a security interest of his creditor, though subject to a powerful proprietary right, is not a 

'trustee' of the asset subject to the charge. The asset is 'encumbered' to the extent of the 

value of the outstanding debt he owes, but the asset remains beneficially his. Therefore 

any increase in the value of the asset is something the debtor can realise. So, for example, 

if A grants to Ba charge over shares worth £10,000 to secure /\S repayment of a loan 

from B of£5,000, and the shares rise in value to £15,000, Bis not entitled to any increase 
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A note on th~ English trust for civil lawyers 

2_86 It is commonly thought by lawyers from civilian legal jurisdictions, ie those whose 

legal concepts ultimately derive from Roman law, that the tr~sl is_ inco'.11patibl~ \~ith 
civilian ideas of property and ownership. The idea goes something hke this: the c1v1han 

(Roman) concept of ownership is that of domi11i11m, a very strong notion of ownership 

that requires that all rights (or almost all rights) in the property belong to one owner. 

Thus the idea of a divided ownership, in which there is an owner at law (the trustee) 

a11d an owner in equity, is simply impossible to square with the civilian idea. But, as 

Matthews (2002) points out, this is confused. In the first place, the trust has been taken 

on in some civil law jurisdictions like Quebec and Scotland (2.88). Secondly, however, 

it over-emphasises the use oflabels. As we shall see (2.99 et seq), there has been, and in 

fact continues to be, controversy amongst common lawyers themselves about whether 

the best way of looking at the trust is from the 'obligation' side or the 'property' side. 

But even if one, on balance, treats the law of trusts as properly falling wjthin the realm 

of English property law, as does the present author, this is a matter of determining, at a 

conceptual level, where the trust most properly fits. Neither side in the debate disputes 

what the co11te11t of the beneficiary's right or the trustee's obligation amounts to; that is, 

no one is confused about the rules that apply, say to whether the beneficiary's interest is 

defeated by a bona fide purchaser, although this might be explained either as limitation 

on the beneficiary's title to the trust fund, or as a limit on the extent to which equity will 

insist that a third party is subject to being bound by an obligation similar to the trustee's 

because of the circumstance in which he receives the property. The upshot is that it may 
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well be that the beneficiary's int d · · crest oes not count as an ownership interest accord-
ing to the civilian concept of o h" I h · · wners 1p, a I ough 11 does according to the more prag-
matic, or flexible, English concept ofo h· Th d · ·1· . . wners 1p. at oes not prevent c1v1 ian systems 
from recogmsmg the complex of J h · ru es I at make the trust operate as a legal device. In 
Scotland, for example as we shall th · · · • see, e trust operates m basically the same way as in 
England although for the Scot ti b Ii · · • s, 1e ene ciary has convenllonally been taken to have 
only a personal right against the t t · · rus ee, not a property right m the trust assets. 

2.87 h~ any case, th~re ~ay be_ a more basic misunderstanding fuelling the civilian lawyer's 
discomfort, which is the idea, canvassed earlier (2.27), that the beneficiary's equitable 
'ownershi_p' competes with the trustee's legal ownership, not only fracturing the concept 

of dom111111m, but requiring the law to give two different answers to the same question. 
Bui as ~e ~ave also seen (2.27), this is a misunderstanding. The beneficiaries' interests 
are derivallve of, not competitive with, the trustee's title to the trust assets. But, the civil­
ian might persist, is it not the case that by saying that both the trustee and the benefi­

ciaries have rights in the trust assets, the very same assets, in the sense that both, may, 
in particular cases, bring actions against third parties who acquire possession or title to 
the trust assets, one must also acknowledge that the trustees and the beneficiaries have 
competitive claims lo the assets? The answer is 'no'. True it is that the trustee's title allows 
him to bring claims against, say, trespassers on the trust property. And true it also is that 
the beneficiaries' interests 'run' with the trust property (2.53), so that they too can bring 

claims against third parties who take title to the trust assets in breach of trust. But it is 
important lo distinguish between these cases of bringing claims against third parties. In 

the case of a breach of trust, whereupon the beneficiary does enforce his interest in the 
trust property against third parties himself, it may at first appear that the beneficiary's in­
terest is not derivative at all, in that the beneficiary enforces a right to the trust property 

directly against the third party. But on second glance, it is clear that the trustee's owner­

ship and the beneficiary's ownership are not competitive so long as the temporal element 
of their respect ive rights is paid attention to. While the trust is up and running fine, with 

the trustee properly carrying out his duties, the trustee has all the rights of ownership, 
the beneficiaries none; all they have is the right to their defined benefits under the trust. 

Thus it is the trustee who is entitled to bring an action against, say, a trespasser on trust 

land. When, however, the trust property goes walkabout, ie leaves the ownership of the 

trustee because it was transferred in breach of trust, the beneficiaries take their interest 

public, and enforce the trust against all recipients save bona fide purchasers. But when 

this happens, one must notice that the trustee has lost his ownership interest in the trust 

property. It is no longer his, and whilst he may be personally liable to restore the trust out 

of his own pocket, th is is a personal obligation of his, not an obligation to hold any prop­

erty of his own as trust property. Rather, the beneficiary who enforces the trust against 

a third-party recipient claims that this recipient is now the trustee, in essence, claims the 

existence of a new trust situation, whereby the recipient now has the basic ownership 

right to which the beneficiary's interest can now be derivative. So there is never a time, 

even though the trustee and the beneficiary can both be said to have rights in the trust 

property itself, when these rights compete with each other. 
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Trusts in civil law jurisdi9ions: Quebec an~ Scotland 

d d t ts ·1n Quebec and Scotland, it is essential to grasp the no-In order to un erstan rus . _ . . _ 
• • • · · ' In these civil law jurisd1ct1ons (the idea ts not prom,. !Ion of a persons patnmomum. _ _ . . 

- 11 f them) a person's patrimonium is essentially his economic personality. 
nent m fa ho . h • d d 1·es a person has are 'patrimonial rights: others not. So Some o t e ng ts an u 1 _ • _ 

, · h ty holder and a creditor are patnmomal rights, and a a persons ng ts as a proper . 
• · d 1- s to fulfil his contractual obligations and pay his debts-are persons economic u 1e - . h - h . 

· • 1 d 1- Other non-economic rights and duties, such as I e ng t to vote in patnmoma u 1es. , _ _ _ 

bl . I 1- ns or the duty to perform military service, are not patrimonial-these pu 1c e ec 10 , . . • h · 
· , d to as 'personality' rights and duties, which m ere m the per-are sometimes re,erre 

son irrespective of his economic wherewithal. to distinguish them from patrimonial 

rights. 

We have already seen one example of how the notion of patr_imoniu~ works in the civil 
law, when we looked at civil law inheritance (2.80). The heir essenttally takes over the 

patrimonium of the deceased, both his economic assets and economic liabilities, his right 

in or to, merging the deceased's patrimony with his own. If an heir takes his inheritance, 

not only do the deceased's assets become his, but also the deceased's liabilities, so an heir 

might want to disclaim an inheritance if the deceased had more debts than assets in his 

patrimonium, for taking on such an inheritance would make the heir a net loser. The 

concept of patrimonium is used in different ways in the Quebec trust and the Scottish 

trust. We can start with the civil law trust of Quebec. 

The Quebec civil law trust 

2.90 There is a general civil law principle that every person has a patrimonium, but only one. 

Both the Quebec civil law trust and the Scots civil law trust breach this principle, but 

in different ways. The English version of the Civil Code of Quebec, ss 1260 and 1261 , 
provides: 

1260 

A trust results from an act whereby a person, the sett/or, transfers property from his 

patrimony to another patrimony constituted by him which he appropriates to a 
particular purpose and which a trustee undertakes. by his acceptance, to hold and 
administer. 

1261 

The trust patrimony. consisting of the property transferred in trust, constitutes a pat­
rimony by appropriation, autonomous and distinct from that of the sett/or, trustee or 
beneficiary and in which none of them has any real right. 

.. 
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In Quebec, therefore, the principl . b 
e 1s roken by all . . 

that does not belong to any perso li th owing the eXJstence of a patrimonium 
f h n. 0 e commo 1 

o t e trust stand out: first, the tru t . . n awyer, two features of this conception 
s is conceived a -

and secondly, the appropriated p 1 . . s a patnmony appropriated to a purpose, 
. a nmony, 1e th 

neither the trustee nor the benefi . h e corpus of the trust assets, is one in which 
Clary as any 1 . h 

a settlor is never entilled, simply · l rea ng I. (As we have already seen (2.25), 
qua sett or to any • h . h . 

standing to enforce the trust obi' . ' ng I e,t er m the trust assets norto any 
. . . igallon-the setu· f . 

of as a d1spos1hon by the settlor f h· mg O property upon trust 1s conceived 0 is assets ) In th fi 1 trust assets to a purpose seems odd 
I 

h · e rst P ace, the appropriation of the 
common law trusts are framed in 

1 
° 1 

efcomi~on law trusts lawyer, since, in general, at 
erms o holdmg prop ty I h b fi . . . not to carry out purposes as su h .f er o t e ene I of md1v1duals, 

thing, like use the trust assets 
I 

c ' as 
1 

you could transfer property on trust to do any old 0, say, support a pol"!" 1 
trusts to carry out 'abstract pu , I 1 ,ca party. As we shall see ( Chapter 9), 

rposes, un ess they h • bl 
rules apply, are generally void N th· . are c anta e purposes to which specific 

· ow 1s 1s not to say that 1 1 d 
to beneficiaries in a way which 'fulfils a ur , . a rus ee cannot evote money 
that a trustee can apply trust f d b p p~se 111 a casual sense. We have already seen 

un s lo a enefic,ary by payin h. h 1 ' th . . 
loose sense the trust funds can be h g is sc oo ,ees, so at m this 
_ , . _ I ought to be spent lo fulfil the purpose of the benefi-

ciary s educallon. But the pomt here is th I th. Ii . 
be for the benefit of th b Ii . . a is app Callon of the funds is understood to 
. h d d " e ene Clary himself. However, it is generally thought to be implicit 
m I e un erstan mg of the Queb t h 

. ec rust I at the appropriation of funds to a trust patri-
mony for a parllcular purpose is for the purpose of benefiting the beneficiaries, so we can 

mo~e on ~o the secon~ feature, tl~e !dea that neither the trustee nor the beneficiary has any 
patnmomal interest, 1e ownership interest, in the trust assets, ie any 'real right'. 

2 .91 As Macdonald (1993-4) puts it, 

Because the corpus of the trust, even if it is a single thing or single right, constitutes 
a patrrmony which is 'autonomous and distinct' from those of the sett/or, trustee, and 
beneficiary, it follows that the property of the trust is ownerless. 

At common law, the idea that the trust property is 'ownerless' is problematic. The theo­
retical difficulty that the idea of the 'ownership' of the trust property has posed for com­

mon lawyers is whether the trustee, with title to the assets, is to be regarded as the owner 
subject to an obligation to the beneficiary to deal with those assets according to the terms 
of the trust-what might be called the 'obligational' view of the trust-or whether the 
beneficiary, as is commonly said, is the 'true' owner, the 'beneficial' owner of the prop­

erty, in the 'eyes of equity'-a view that might be called the 'proprietary' view of the trust 
(see 2.1 00 et seq). Nevertheless there is some resonance of the Quebec civilian law 'own­
erless' property view with the actual configuration of the rights to the trust property at 
common law, about which common lawyers themselves often betray confusion. 

2. 92 Let us consider the civilian conception of ownership of a real right ('real' meaning a right 
to tangible property) in comparison to common law property rights in tangibles, and 
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. I ·1 If out in the context of the trust. For civilians, a 
then see how this comparison Pays I se. . d f a 'positive' right-to use, 
right of ownership in a tangible is dass1call~ conce~ve : ~s of ownership (eg Quebec 
enjoy, and dispose of the tangible thing which is t e o iec fan owner of a tangible 
C"vil Code Article 947). By contrast, at common law, the nght o . h h 
isl normal\; seen as a 'negative right: in the sense that it focuses on the ng t t a~ cor­

relates with the duty we all have not to trespass on property that is not ou~ ~wn. o, a; 
regards the 'tangible' contact of the owner to his property, this is not fra~e Ill term_s o 
a ri ht to use or enjoy, but rather in terms of a right to immediate, exclusive poss~ss10~. 
Thi! has important consequences for the way in which a trust is different!)'. conceived Ill 

civilian versus common law systems, for as we have seen (2.8), when looking at the two 
paradigmatic types of trust, the bare trust of land and the mod~rn wealth man~gement 
trust, in neither case is the trustee's right to possession of tang1~le a~sets ever held on 
trust' for the beneficiaries: that is, beneficiaries have no interest Ill this possessory nght 

which the trustee is entitled to by virtue of his legal title, because trust law specifically 
prohibits the trustee from taking advantage of his right to immediate, exclusive, posse_s­

sion. The trustee is never entitled to take possession of the trust assets so as to obtam 
any benefit from doing so. But moreover, unless the terms of the trust so speci~, neither 
are the beneficiaries entitled to take possession of the trust property for their benefit. 
Of course, in the case of bare trusts of land, the terms of the trust do specify this, but 

the beneficiaries are not entitled to possession simply by virtue of being beneficiaries, 
but because the trust terms permit or require the trustee to exercise his powers of title 
to apply the property to the beneficiaries' benefit by licensing the beneficiaries to take 
possession. Where the trust holds intangible assets, the right to possession is not even at 

issue, since these assets are unpossessible. 

2.93 Taking these considerations into account, the Quebec Civil Code's characterisation of 

the trust property as ownerless is not so bizarre as it might first appear from a common 
law perspective. To the extent that the right to use and enjoy is a matter of the trustee 
or beneficiary taking possession of the trust assets and using them in some way, the 
corpus of a common law trust is equally 'ownerless' -that is, neither the trustee qua 
trustee nor the beneficiary qua beneficiary under the general law is entitled to use and 
enjoy the trust corpus. And given that the trustee under Quebec civil law is the 'titulary' 
of the trust assets, that is he has the powers of title which allow him to transfer, sell, li­
cense, evict trespassers, and so on (on the standard interpretation of Quebec Civil Code, 
Articles 912, 953, and 1278 al.I), then whilst this particular power to 'dispose' of the trust 
assets is abstracted from the full-blown ownership rights to use, enjoy, and dispose in 
so far as they are conceived to form a unitary whole, the conceptual picture is not so far 
from the common law trust as the 'ownerless' property label invites us to suppose. This 
conceptual issue is less pressing, or perhaps more difficult to discern, in the case of the 
common law trust, simply in virtue of the fact that, as we have seen, the trustee's right to 
the immediate, exclusive, possession of any tangible trusts assets does not entail that he 
is able personally to exercise this right by using or enjoying the trust assets himself. Just 
as in the Quebec civil law trust, it is his powers to dispose of the trust assets which are 
the essential feature that underlies the operation of the trust. 

2.94 

2.95 
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This leads us to one further · b 
I 

, C .d point, a out the way in which trust property can be 'owner-
ess. ons1 er the example of th , 
(2 l 0 ) U d h

. · e trust ,or Martha and her children we discussed earlier 
· • n er t 1s trust the be r. • 1 . 

( 4) M h h 
ne11c1a interests of Martha and her children are 'fixed' 

3. . art a as the right to . h . 
h 

. I h receive t e income, and her children the right to receive 
t e tit e to t e trust assets in al h 
d t 

.
1 

. Ch equ 5 ares on her death. But as we shall look at in great 
e a1 m apter 3 trusts ca b . 

h 
•. n e more complicated than this and, in particular, the 

trustee may ave a discretion a I h d" . 
d

. h s O ow to 1stnbute the trust assets to benefi ciaries. So 
to mo 1fy t e example let h ' 
I
., d h • us say I at the trustee has to hold the assets for Martha for 
11e, an t en to her childre 1 •· h h 
d 

"d , WI I . . 1 Ill sue s ares as the trustee shall at his absolute discretion 
ec, e. 1at t 11s provision d • II h 

h 
. . oes 1s a ow t e trustee, on Martha's death, to distribute the 

assets to t e children in any pr r h lik . . 
(Tl 

. opor ion e es, giving some to each, or all to one, what-
ever. 11s may seem an odd d" 1- , h . . 1scre ron ,or t e settler to give a trustee but the basic ra-
tionale 1s to allow the trust 1 1 th . ' 

d M 
. ee O app Y e property in the best way given that Tom, Dick, 

an ary may be m very d"f!i · 
• 1 erent circumstances, economically and otherwise when 

Martha dies.) In the meant" h M h . . ' . . . . ime, w en art a rs ahve, and before the trustee decides how 
to exercise his discretion neith 1< 0 . k . . . • er om, 1c , nor Mary mdiv,dually have any right to get 
anythmg-so they are not rega d d h · · . . . r e as aving any genuine beneficial interest in the trust 
assets during this lime So one · ht h d · · · · m1g say t at unng this lime the capital interest in trust 
assets has 110 beneficial own Th d er. us even un er the common law trust the idea that the 
property is beneficially ownerless (for a time) is not anathema, and so one should not 
perhap~, sharply distinguish the Quebec civil law trust on this account, at least withou; 
some circumspection. 

The Scots civil law trust 

The Sc~ts civil la\~ tr_ust also relies on the concept of'patrimonium: but in a different way, 
breaching the pnnc1ple that each person has a patrimonium and only one by allowing 
the trustee to hold the trust property in a separate patrin1onium. So the trustee has two 
patrimoniums, one his own that he had from birth, and a second patrimonium that he 
holds for the beneficiaries (Gretton (2000)). In a sense, the Scots law trust is less interest­
ing than the Quebec law trust, because the issue of non-ownership does not arise-the 
Scots trustee has legal title to the trust patrimony assets. The Scots law trustee, as pointed 
out by Smith (2013b ), is in a position very similar to a common law executor, who holds 
the deceased's estate as a kind of second economic personality which is not merged with 
his own, with its own assets and liabilities. 

Civil law trusts and third parties 

To a limited extent, the civil law trust replicates the way in which certain third-party re­
cipients of the trust property do not take free of the beneficiaries' interests (2.55). Take the 
trustee's creditors, or the trustee's trustee in bankruptcy. In the Quebec case, the trustee's 
creditors cannot access the trust patrimony because the trustee has no ownership interest 
in it; likewise, on his insolvency, no trustee in bankruptcy would acquire those assets as 
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they do not belong to the trustee; nor would his heir take_on his death. Similarlywith_the 

Scots law trust: the creditors of the trustee, or his trustee m bankr~ptcy, only have claims 

against his personal patrimonium, not against the trust patnmom~m. The o~ly ~ersons 
who would have claims against the trust patrimonium would be trust creditors, _those 

h 'or example entered into contracts with the trustee when he was acting as persons w o, ,, • , d . • 
d d 1. ·th the trust patrimonium And because those trust ere 1tors are a trustee an ea mg W1 • • . , 

I d. · · · the trust patrimonium they have no claun against the trustees on y ere 1tors VJs-a-VJs , . , . 
sonal patrimonium. (Notice the difference between the 'separate patrimony view of 

p~ ,. hl , 
the trust and the English law trust principle that the trustee contracts m s ~wn name 

and is personally liable on any contract he enters into in the course of carr~g ou~ the 

trust (2.45).) Similarly, if the trustee dies his heirs inherit only his personal patrunomum. 

Following and tracing 

On the other hand, if the trustee transfers trust property to a third party, civil law benefi­

ciaries are not able to follow that property into the third party's hands and require him 

to hold it for their benefit. The idea here is that the third party, when he received the 

property, did not already have some 'ownerless' trust patrimonium (Quebec) or 'second 

trust patrimonium' (Scotland) into which he received the transfer. It came to the only 

patrimony he had-his own-and so there is no civil law claim that the beneficiaries can 

make that would undermine his patrimonial, ie ownership right, in the asset he received: 

he will not be held to hold the received property on trust for the beneficiary. The general 

approach of the civil law in such a case is to allow the beneficiary, in certain circum­

stances, to annul the transfer, treating it as void, so getting the property back into the 

trust. Of course, where a transfer cannot be annulled, the beneficiary has a claim against 

the trustee for breach of trust, but this may not be worth much if, as is often the case, the 

trustee is insolvent by the time the claim is made. 

What if the trustee, in breach of trust, uses trust money to buy himself a car? Can the 
beneficiary trace (2 .71) his interest into the car, claiming that car as a trust asset? The 

law on this is very unclear in both Quebec and Scotland, but in theory this is possible 
using the civil law concept of 'real subrogation', under which one asset may stand as a 

substitute for another. The details are complex (Smith (2012-13)); the only point to take 

away is that the idea of substituting one asset for another (the idea of a substitutional 

fund (2.69)), is not unknown to the civil law, and might be applied in the trusts context. 

The nature of the beneficiary's right 

2. 99 There is a long-standing historical debate about what sort of right the beneficiary has 

under a trust. In particular, the dispute concerned the application of Roman law catego­
risation of rights into rights i11 rem and rights i11 personam to the English law of property, 

2.1 00 

2.101 
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where it is ill-fitting Right · · , 
b f h 

· s 111 rem are rights that bind all the world' that is all persons 
ecause o t e sort of right th t h ' ' 

l.k l a t ey are. One example is the property right in a chattel, 
1 e a motorcyc e. Because anyone . . . 1 . 
. f can, m prmc1p e, mtcrfere with your right to posses-

sion o your motorbike everyo • d d 
. ht b d .l . ' ne 15 un er a uty not to do so. Another example is your 

ng to o I y security Agai · . . 1 . . · n, m pnnc1p e, anyone can interfere with your body touch-
mg you or puttmg you in · ' 
b d S b 

a cage, so everyone 1s under a duty not to interfere with your 
o y. o ecause the motorbik d b . 

f d d 
. e an your ody are thmgs in the world subject to these 

sorts o epre aliens your · I t · • 
. . • ng 1 111 rem correlates with a duty imposed upon all others 

not to mterfere with your t b.k b 
h 1 

. mo or I e or ody. By contrast, a right in personam is a right 
t at corre ates with a duty th t typ· all 

. . a , 1c y, only one other person owes you. The classic 
e~ample is the d~btor-creditor relationship. The creditor has a right that the debtor pays 
him a sum that 1s owed say f.10 d h d b 

. •. , an t e e tor has the correlative duty to pay the £10 
to th_e creditor. The creditor has that right only against the debtor, and the debtor, cor­
relatively, only owes the duty to the creditor. 

For some commentators, the beneficiary's right was a right in rem, because it bound al­

moSt all the world, ie it bound all successors in title (2.57) to the trustee with the exception 
of the b~na fide ~urchaser. For others, it could not be, because it did not bind mere suc­
cessors rn possesSron to the trustee of the trust assets. Where a thief stole a trust chattel or 

an_ adverse ~assessor took possession of trust land, the trustee, and only the trustee, could 
brmg an action for conversion against the thief or seek to evict the adverse possessor The 

truSt. beneficiary could not, although as we have also seen (2.36) he could by legal a~tion 
require the t~ust~e to enforce his legal rights to bring an action for conversion against the 
thief or reqmre him to evict the adverse possessor. From this perspective then, the benefi­
ciary had ~o right (or ~t l~ast no direct right) vis-a-vis the trust property itself, or against 
those who mterfered with 11. So the right could not be a right in rem, so therefore, since the 
right ~ad_ to be either a right in rem or a right in personam, it must be a right in personam; 
on this. View, a trust is essentially 'obligational; not 'proprietary; the idea being that the 
beneficiary has no true interest in the trust assets themselves, but only has the right that 
the trustee, or third-party recipient from the trustee, perform a personal obligation owed 
to him. Perhaps the most famous advocate of this view was Maitland (Maitland ( 1929)). 

Notice, however, that the in rem/in personam either/or is not particularly helpful here. 
From one perspective, the fact that the beneficiary's right binds all successors in title with 
the exception of a bona fide purchaser means that his right has a genuine i11 rem aspect, 
for anyone in principle might acquire the trustee's title by way of gift, or by way of con­
tract, or as the trustee's trustee in bankruptcy, and so on. Because there is an exception 
to the nemo dat principle (2.64) in the case of money does not mean that we say that our 
title to the coins in our pockets fs not a right in rem which binds the world. And the in 
perso11am characterisation of the beneficiary's right is, moreover, deeply misleading. It is 
simply not true that equity regards the obligation that the trustee undertook when he de­
cided to accept the trusteeship as being a merely personal obligation to the beneficiary to 
use assets he beneficially owns for the beneficiary's benefit, as if the beneficiary had a con­
tractual right against the trustee, or, from the opposite perspective, that the beneficiary 
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merely has a right against this particular title holder to the trust assets. Although the 
imposition on various successors in title to the trustee of the obligation to hold the re­
ceived assets on trust for the beneficiary developed piecemeal (2.57), the 011ly thing that 
explains the imposition of these obligations is the thought that the property was not the 

trustee's beneficially to transmit to others-it was the beneficiary who was beneficially 
interested in the trust assets themselves. Furthermore, purely personal obligations are 
not 'transmissible' (although the correlative right to the performa11ce of a personal obliga­

tion can be, as we have seen with the assignment of debts (2.31 )). A creditor can assign 
his right to be paid, but a debtor cannot assign or otherwise pass on his duty to make the 
payment. (As we have seen (2.75, 2.81 ), a trustee in bankruptcy and the personal rep­
resentative of the deceased fall under an obligation to pay the debts of the bankrupt or 

deceased respectively, but this is not to be explained on the basis that duties are generally 
transmissible.) It was because equity regarded the assets as beneficially the beneficiary's 

that it was so obvious that a successor in title who was not a bona fide purchaser would 
be 'bound in conscience' to hold his newly acquired powers of title in the assets for the 

benefit of the beneficiary. This successor was not taking on the original trustee's obliga­
tion, but was bound because of the fact that, by virt11e of the origi11al trustees obligation 
not to hold the assets beneficially for himself. the beneficial interest in the trust assets now 
belonged to the beneficiary, not to the trustee. So, in sum, the reason why successors in 

title (save for the bona fide purchaser) are bound by the beneficiary's interest in the trust 

assets is an equitable version of the nemo dat principle, that you cannot give what you 

do not have. Whilst the original trustee's legal title to the property can be transmitted to 
a successor in title, the fact that the beneficiary has the equitable right that the powers 

that go with that title are exercised for his benefit, means that no successor who acquires 
those powers of title can employ them for his own benefit, for that would be to strip the 

beneficiary of his beneficial interest in the trust asset, and would, of course, be against 
conscience. If the obligation to use the powers of title over the trust assets were merely 

personal to the trustee, to use assets he beneficially owned for the beneficiary's benefit, it 

would not be against conscience not to discharge the trustee's duty, on his behalf, when 

you came into the title of those assets. In the same way as you cannot transmit any obliga­

tion to me to pay your debts, however much I could afford to do so and however much 

I might sympathise with your creditor, it makes no sense to say that the trustee's 'in per­
sonam' obligation to the beneficiary could be transmitted to third parties. To repeat: the 

trustee's undertaking of the trust obligation has the consequence that the trustee has no 

beneficial interest in the property, and that the beneficial interest lies with the beneficia ry. 

Accordingly, successors in title to the trustee are also bound by the beneficiary's interest 

unless there is a good reason in conscience or legal policy why they should not be. 

2 .102 The upshot of the last paragraph was that it is not really very helpful to try to characterise 

the beneficiary's interest using the in rem/in perso11am terminology. Partly in response 

to the difficulties in applying this terminology, commentators have recently proposed a 

different way of characterising the beneficiary's right, as a 'right in a right' or a 'right to a 

right' or a 'right against a right' (Chambers (2013c), para 13.90; Smith (2008); McFarlane 

and Stevens (2010)). The idea is the following: as we have seen, the beneficiary's interest 
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binds mccessors ;11 title lo th 
h e trustee, that is pe I . 

t e trust assets. But the benefi . ' rsons w 10 acquire the trustee's rights to 
· ctary has no (direct) 1 · • sessro11 lo the trustee, fore 

1 
. c aim against mere successors ;11 pos-

h O xamp e the thief who · 
L e,t, or the adverse possess I acqmres possession of a trust asset by 
th I b or w 10 takes possess· f 1 at t 1e est way lo underst d h . 10n o trust and. Thus it is proposed 
I an l e beneficiary's · ht • 

l 1e property. So conceived I . ng ts as a right to the trustee's right 10 
h • sue 1 a right obvious! · 1 · 

w o acquire the trustee's right . h Y •mp teates certain third parties, those 
d 

10 I e trust assets And · ·h· sors o not acquire the lru t , . . · · since t ,eves and adverse posses-
. sees right in the tru I h 

claim against them when th . . s assets, I e beneficiary has no direct 
ey interfere wuh the trustee's right. 

2.103 In the view of your author th . . 
• ere ts an innocuou f d" • 

characterisation of the ben fi . , . s way O rea mg the right to a right' 

2.104 

e ctary s interest und . 
further detail, see Penner (lOl 4 ) ) F II . er a trust, and a misleading one. (For 

a · o owing on f h h out this chapter, you can think f h b . rom w at we ave discussed through-
h , 0 t e eneficiary's intere t b · · 

t e trustees powers of title and th . d · s as eing m, or to, or against 
, ' us in trectly in the trust t b trustees obligation is to exe . h· asses, ecause, of course, the 

mse ts powers of title to d" f h 
ing to the terms of the trust so b tspose o t e trust assets accord-

as lo enefit the benefi · · S I 
that the beneficiary's interest d . cianes. 0 ong as you appreciate 

un er a trust 1s an interest i th · h , 1 
powers that go with having tit! 1 h n e ng tau exercise of the 

e o I e trust assets you can s h th b' 
successors in title to the trust , h . ' ee w Y e trust mds only 

ee, ,or t ey acquire the powe t th . I f h 
which forms the trust assets B h . . · rs o e Ill e o t e property 

· ut l ere 1s a misleading way of I kin h .d 
to a right, one in which the tru t , . h a g t e t ea of a right 

sees ng t to the trust property· tak b h" 
possession of tangible trust pro ty I 'k h is en to e 1s right to 
which he must exercise to carr pert ht e c attels or land, rather than the powers of title 

• Y ou I e trust terms. 

As we have seen the way in wh· h b fi . 
through the trus,tee's e . . ;~. a ene c1ary acquires the benefit of the trust assets is 
trust of land h xerc~s_e o is powers of Litle to those assets. In the case of the bare 

f 
•
1 

he exercises ts power to license the beneficiary to take possession· in the 
case o a wea t management I h , . • 

. . . ruSt, e trans,ers income or capital to the beneficiary b 
cxe_rc1smg l11s power to transfer the trust assets. As we have also seen the trustee is n:i 
~ntttled lo '.ake possession of any tangible trust property for his own b~nefit, and neither 
is a ben~fictary, JUSt because he is a beneficiary, allowed to take possession of the trust as­
sets. So 1t 1s n11sconce1ved to think of a trust as a device by which the beneficiary acquires 

the ~enefit of the trust assets by virtue of either his or his trustee's possession of them 
(again, unless the terms of th_e trust require the trustee to exercise his legal powers to 

put the be~~fic1~ry m possemon). Nevertheless, in speaking of property rights, there is 
a long_ trad11ton m the common law of regarding tangible assets, chattels and land, as the 
paradigm examples of property rights, and furthermore of taking the right of the owner 

of chattds or land to the immediate, exclusive possession of them as paradigmatic of 
owner~htp. On this vie,~, the basic property right that the common law recognises is the 

owners nght lo 1mmed1~1e, exclu_sive possession of a thing. And because the beneficiary 
of a trust does not have, JUSt by virtue of being a beneficiary, the right to the immediate 

~xclusiv~ possession of the trust assets, he does not have a property right or proper~ 
interest m the trust assets. 
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. definitions of property. The English Jaw notion 
:.10s Now the point here is not to argue about . t"mes not-English law also 

. fi rs to possessory interests, some I 
of property sometimes re e . e the creditor's assignable right to be paid a 
recognises, for example, intangible prop rty ( . ht If the definition of prop-

) . 1 llectual property such as a copyng · 
debt, for instance or in e ' th -1 -s clear that the beneficiary 
erty that you are working with is the possessoryfio~e, he:;: property right in the trust 
of a trust does not just in virtue of being a_bene tary a will mislead you if you then 
assets; so be it. But emphasising this defimllon o properrr er ri ht-is 'a right to 
conclude that his interest is derivative (2.27 ) of the ,tr~stees pthrop . :t 1! the immediate, 

, . , d nceive of the trustees nght as e ng 
the trustees nght -an you co Th 

1 
. the wrong right of the trustee's to take as 

exclusive possession of the trust assets. a . is . ht The 'ri ht to a right' that the 
the right of the trustee's in which the beneficiary has a ng . . g ewers of title that he 
b eficiary has is the trustee's title to the trust assets, that is, to the~ . . . 

en . h h h d ty to exercise in various ways m 
bas in the trust assets, those powers wh1c e as a u . . 
order to carry out the terms of the trust and benefit the benefic1anes. 

. • . h . ht as a rightto the trustee's powers of title also 
2.106 Conceivingofthebenefic1arysng ttoang _ W 

explains why the beneficiary has no direct right against the thief or adverse possessor. _e 

know that the trustee is never entitled to take possession of tangible trust property for his 

b 
fit Except in the case of mansion houses and their contents, trusts these days 

own ene . f fu - d paint 
do not typically hold much in the way of chattels, but in the cas~ o m1ture an -
ings and so on, these are possessed either by beneficiaries for theu- us~ because u_nder the 
terms of the trust the trustee licenses them to do so, or if the mansion ho~se '.s let out 

fu · hed by leaseholders. In both cases the beneficiaries' right hes m their right that 
rms • ' 1 al . ht 

the trustee exercise his powers of title appropriately, not in the trustees own eg n~ 

10 
immediate, exclusive possession. True it is, of course, that certain investments, which 

have no possessory value per se, like gold bullion, are possessed by trustees, but, ~st of 

all, this possession is again not freely available to the trustee. These chattels are typically 

in the custody of others, ie in safe deposit somewhere. Where the trustee ret~ins posses­

sion in such cases, as with the case of investment land not leased for rental mcome (let 

us say it is waste land held for development purposes), for the benefic_iary th~ impo~ant 
power in which he is interested is the trustee's power to bring an actton against thieves 

or trespassers, not any right of the trustee himself to possess. These assets are valuable 

trust assets because of their exchange value, not because of any possessory or use value 

that they typicalJy do not even have. So the trustee's right to bring an action to recover 

possession of land is valuable to the beneficiaries because it restores the trustee's effective 

power of sale. When I say 'effective power of sale' I mean to point out that, whilst it is true 

that an adverse possessor taking possession of the land does not in the least diminish the 

trustee's powers of title over the land-the trustee can still sell it, lease it, mortgage it, and 

so on because his title is not displaced in the least by the adverse possessor's possession­

until a trustee gains possession of the land he will be unable to give possession to anyone: 

though he retains his title, it is diminished in value until he has possession so that he can 

effectively deal with the title. Similarly, a thief of a chattel acquires no title that displaces 

the trustee's, but if the trustee cannot secure possession of a chattel, no one will buy it 

from him, so his power to sell it is effectively neutralised. In view of this, the beneficiary 
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simply do~s not have an interest in the trustee's possession of an asset, except in so far as 
the trustees loss of possession ·1nh "b"t h ffi · · • · 1 1st e e ecllve exercise of the trustees powers of title 
over the asset, and so the beneficiary's concern here is to make sure that the trustee uses 
all the rights to legal action available to him to ensure that his effective power to deal with 
the ~itl~ of the lruSt asset is protected. So the beneficiary has no interest in 'regaining pos­
session ~f the trust asset himself from the thief or adverse possessor, for that would not 
do anything to secure his interest in the trustee's exercising his powers of title to deliver 
his benefits under the terms of the trust. The action the beneficiary needs and the one 
that he has, is 10 make sure the trustee himself regains possession of the ;rust assets to 
ensure that the trustee can effectively exercise his powers of title. 

2.107 Despite everything that points to the beneficiary's having a genuine right to the trust 
assets, the 'obligational' view of the trust (2.1 00) still occasionally raises its bewildered 
head to confuse and annoy, as in the European Court of Justice decision in Webb v Webb 
(1994). The facts alleged were that a father had provided his son with money to buy a 
holiday flat for the father in France, the son to hold the legal title on trust for him. The 
son denied the existence of the trust, and the problem was that while the father's equita­
ble interest would be enforced were the property in England, equitable interests in land 
are not recognised by the civil law of France. There were possible ways of getting around 
this problem that might have entitled the father to succeed (see Birks (l 994a)), but for 
our purposes here we need only observe that the means chosen by the court was to hold 
that the father's right to his interest in the property was merely a personal right against 
the son-he was not regarded as having an interest in the land itself. It said: 

The father does not claim that he already enjoys rights directly relating to the property 
which are enforceable against the whole world, but seeks only to assert rights as against 
the son. 

But, as Birks ( 1994a) points out, the only reason the court was able to reach this result 

was by focusing on the fact that the son, not the father, held the legal title to the flat: 

the {father] had not got that legal estate and could not get it or be given it except by the 
act of the [son] . . . [But] the father sought a declaration that the son held the flat on 
trust for him. A declaration does not create an interest. It states what is already the case. 
To focus on the son's legal title and his obligation to convey is to miss the true reason 
why the son might be compellable to make the conveyance and, by doing so, avoid 

any analysis of the equitable interest which the [father] claimed to be already vested in 
him. The [son] was not a [trustee] unless in the circumstances the [father] already had 
an equitable beneficial interest in the flat. The [father] was not entitled to a conveyance 

unless he had the entire equitable beneficial interest in the flat. 

Thus by treating the father's rights as merely 'obligational', that is, rights only against the 

son to fulfil an obligation rather than a proprietary interest in the flat itself, the court 

appeared, at least, to deny the specifica!Jy proprietary nature of the entire arrangement. 

• 

I 
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Trusts and the fusion of ~w and~quity _J 

2. 1 os We are now in a position to see why the trust can appear to pose a problem for the fusion 
of law and equity (1 .16). The trust appears to depend upon maintaining a clear distinc­
tion between legal and equitable interests, and so would appear to require that the rules of 
law and the rules of equity stay unfused. This, it is humbly submitted, is a pernicious non 

sequitur, because it appears to entail that the law of property depends for its intellectual 
cogency on a kind of blind adherence to the labels we use lo refer to proprietary interests, 
rather than to the actual character of those interests themselves. The trust is, certainly. a 
very particular (perhaps peculiar) property device. It depends upon dividing the powers of 
ownership (the right to transfer the property, lo possess it, and so on) that remain with the 

legal owner from the rights to the benefit of the property that, in usual circumstances, would 

follow naturally from the possession of those powers, that is, if one held those powers as an 
outright owner not subject to any trust. The rights to the benefit of the property go to the 
equitable interest holders, the beneficiaries, somewhat differently depending upon whether 

things are going as planned or whether things have gone wrong. When the trust is up and 
running and working fine, the beneficiaries take their benefits because the trustee is meet• 

ing his personal trust obligations to deliver the beneficiaries their rights as intended. But if 

things go awry. they then depend on their personal rights to sue the trustee for breach (or 
any third-party accessory to the breach of trust) or on their proprietary rights to the trust 

property itself in the sense of making those rights 'public: to chase the property into the 

hands of third-party recipients (so long as they are no t equity's darlings) or to pursue the 
traceable proceeds ofit. The point, however, is that characterising the nature of the trust in 

this way does not depend upon using the terms 'legal' and 'equitable: although of course 

these are convenient labels. We could just as easily refer, respecHvely. to legal interests and 
'trust' interests, or 'title' interests and 'trust' interests, so long as it was clear how the labels 

applied, and so long as they accurately represented the various personal and proprietary 

rights, powers, and duties that constitute the trust as the legal creature it is. There is no 

reason on earth to think that it is impossible to do this without maintaining two divided 

'systems' of property law or property rights. Again, this is not a diatribe against the use of 

a term such as 'equitable interest'. Such a term is perfectly convenient, and it is valuable for 

a legal term to convey something of its historical origin. But it is one thing consciously to 

retain a particular term, and quite another to be blinded by it. The continuing reference 

to 'equitable' interests should not be regarded as a licence to say that English property law 

need forever be conceived as (read 'conceptually hampered by') separate systems of rules 

that cannot be made to work together as a single, coherent whole. 

There is a further reason, if that was not enough, to regard any continuing resistance to 

the progress of ironing out the rules of property into a coherent and justifiable system as 

pernicious. As was pointed out in the first chapter with respect to the application of com­

mon law and equitable remedies, it can easily underwrite the 'history is destiny' fallacy 

(1.16) that, because equitable interests arose in the Court of Chancery. their nature will 

forever be foreign to the perspective of the common law, and therefore in dealing with 
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them, one must make referenc I h . 
h h e O I e peculiar · b rat er t :in the rights-based i·u . d' . conscience- ased jurisdiction of equitv 

d b' ris ICl!on of th ,, 
u ious (1.8) and something of . .I e common law. Besides being historically 
. 1 · an msu t to i'udg d 1 simp Y presumes (but gives no r . es an awyers in both jurisdictions it 

b . reason ,or doing so) th t h • 
Y 1rreconcilable intellectual , d . a t e two bodies oflaw are divided 
d . . ,oun at1ons. Now . . 

an 11 1s by no means comp! 
1 

• no one said fusion was going to be easy 
Of . e e a century and qu I ft 1 . ' 

course 1t requires a gre I d I f ar er a er t 1e Judicature Acts (1.1 5) 
h a ea o work ove I' d 1· . . 

t e court, to reconcile the I r ime, ea mg with actual cases before 
h erms and perspecl" f I b 

t e other, so that one finally 1 . ives O 11ese odies of doctrine one lo 
. · ac 11eves a persp 1, h d 

particular genius of each for . h' . . . ec ive I at raws as much as possible on the 
I ac 1evmgius11ce in p 1· I t 1an the equally importa 1 . b f . . · ar icu ar cases. But it is no less possible 

. n JO o ironing out the d'ffi I . b 
doctrine withi11 the commo 1 . . 1 cu hes etween particular areas of 

n aw or w1th111 equity. 

2.1 l O Finally, your author must be all d 
ers everywhere. Do not ex 1· _olwe Ito make a plea on the behalf of trusts law exam in-

' • P 1c11 y re ymg on -1 , h ' . 
relying on the current state f. I equ1 y s istoncal origins (and implicitly 

• o incomp ete ~ · ) d r, d 
saying something fatuous such 'E . . usion • e en your answer in an exam by 

as quity is a court of c · • favouring one side of the ar onscience • . . and continue by 
' gument or another because 11 I 

court of conscience equity m h b le resu t seems 'fair' to you. A 
ay ave een, and certain! · bl d • 

conscience, but it is good . . Y equlta e octnne reflects good 
conscience accordmu I I • d . 

made more or less explicit and . . <> 
0 aw, ie goo conscience that has been 

rent set of rules 111 the s precise in past decisions, and is now reflected in the cur-
. ame way one might h h 

but again justice accordin say I at t e common law seeks to do justice, 
not let you off the hook f~ lo !aw. Just ~ecause equitable doctrine is called 'equity' does 

o laving lo wnte an appropriate, legally framed, answer. 
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SELF-TEST QUESTIONS 

2 

What is an express trust? How is one created? 

What is the difference between the concepts of 'legal interest', 'equitable interest', and 
'beneficial interest'? 
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3 Distinguish between a bare trust, a special trust, and a nomineeship. 

4 What is a fiduciary? 

5 

6 

7 

8 

9 

What is the significance of 'equity's darling'? 

d th f t res together work to explain 
What are the features of an express trust? How o ese ea u 

the beneficiary's interest under a trust? 

What is a security interest, and in what respects is it comparable to a truS
t
? 

· I what respects are they like 
Explain the role of a deceased's personal representatives. n 

trustees? 
What is the concept of 'patrimonium', and how does it help explain how the Quebec and 

Scots civil law trusts work? 

~. 

Express trusts: trusts and powers 

SUMMARY 

Fixed trusts, discretionary trusts, and powers of appointment 

Duties and powers virtute of{icii (powers given to office holders), personal powers (powers 
nominatum), powers 'in the nature of a trust', fiduciary powers, bare and mere powers 
Interests under fixed trusts 

The principle in Saunders v Vautier 

The rule against perpetuities 

The enforcement and judicial control of discretionary trusts and powers of appointment 
The validity of dispositive discretions: certainty of objects 
Excessive and fraudulent exercises of powers 

Interests under discretionary trusts and powers of appointment 
Protective trusts 

3.1 Express trusts are very flexible devices for structuring the benefits that property can 

provide, in particular in ways that are impossible or inconvenient to do simply by mak­

ing an outright gift. EssentiaUy, three ways of doing so can be employed-fixed trusts, 

discretionary lrusts, and powers of appointment. 

Fixed trusts, discretionary trusts, 
and powers of appointment 

Traditional and modern examples of express trusts 

3.2 As you might expect, the te rms of a trust over property of any value are often compli­

cated, but the different provisions all do one of lhree things: (I) impose a fixed duty on 

the trustee, for example to pay the income from the trust property to Mary; or (2) impose 

a duty to do something which requires the trustee to make a choice, or exercise a discre­

tion, for example to pay the income of the trust to Mary and Cecile in such proportions as 

the trustee chooses; or (3) give the trustee a right, or a power, to do something, but which 

he is under no obligation to do, for example a power to use the trust funds to 'maintain: ie 
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pay the living e.-q,enses, of Paul. Hence the terminology 'fixed trust' (duty with no discre­
tion), 'discretionary trust' (duty with a discretion), and 'power' (right but no duty). 

3.3 To get a sense of how these different 'devices' typically work together, consider the fol-

101,ing simplified examples of trust instruments: 

A traditional form of trust in four variations 

Example 1 

All the rest and residue of my estate to my trustees ON TRUST for my beloved wife Mary 

for life, and then for my three sons, Jacob, Jasper. and Jeremy in equal shares. 

Example 2 

All the rest and residue of my estate to my trustees ON TRUST for my beloved wife Mary 
for life, and then to my three sons, Jacob, Jasper. and Jeremy in such shares as my trus­
tees shall in their absolute discretion think fit, with power to my trustees to appoint up 

to half the capital during my wife's lifetime to such of my sons and in such amounts as 

they shall in their absolute discretion think fit. 

Example 3 

All the rest and residue of my estate to my trustees ON TRUST for my beloved wife Mary 
for life, and then to my three sons, Jacob, Jasper. and Jeremy in such shares as my wife 
shall appoint by her will, with power to my wife Mary to appoint up to half the capital 
during her lifetime to such of my sons and in such amounts as she shall in her absolute 

discretion think fit. 

Example4 

All the rest and residue of my estate to my trustees ON TRUST to pay or apply the in­

come during the life of my beloved wife Mary for the benefit of Mary and my three sons 

Jacob.Jasper, and Jeremy in such shares as my trustees shall in their absolute discretion 
think fit , and then to my three sons, Jacob, Jasper, and Jeremy in equal shares, with 
power to my wife Mary to appoint up to half the capital during her lifetime to such of 

my wife's brothers and sisters and nieces and nephews in such amounts as she shall in 

her absolute discretion think fit. 

A modern form of trust 

Example S 

1. 'Beneficiaries' 

The 'Beneficiaries' means 

(i) Unless removed under (iii) below the children and descendants of the sett/or, 

and their spouses, widows, and widowers (whether or not remarried); 

I 
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(ii) A ny person, other than the Tru I 
writing. s ee or the sett/or. nominated by the Trustee in 

(iii) During the Trust Period the t t rus ees may at any t' . . . person who is a b fi . rme in writrng remove any 
ene tciary under (i) or(") b h moved under th· 

1 
11 a ove, t ough any such person re-

,s cause may at I . 
under (ii) above. any ater time be nominated as a beneficiary 

2. 'Trust Income' 

Subject to the Overriding Powers below: 

(i} The Trustees may accumulate h 
Fund d 

. h t e whole or the part of the income of the Trust 
uring I e Accumul t' p · Fund. a ion er,od. That income shall be added to the Trust 

(ii) The trustees shall pay or a I h . 
of . . PP Y t e remainder of the income to or for the benefit 

any Benefic,ar,es, as the Trustees think fit , during the Trust Period. 

3. 'Overriding Powers' 
Power of Appointment 

(i) The Trustees may appo · t th h h in at t ey s all hold the whole or any part of the 
Trust fond for the benefit of any Beneficiaries on such terms as the Trustees 
thinkf1t. 

(ii) A n appointmem may create any provisions and in particular discretionary 
trusts and_ or d1spos1t1ve or administrative powers exercisable by any person. 

(iii) An appointment shall be made by deed and may be revocable or irrevocable. 

4. Transfer of the Property to a new settlement 

(i) The Trustees may declare by deed that they hold any Trust Property on trust to 
transfer it to trustees of a Qualifying Settlement, to hold on the terms of that 
Qualifying Settlement, freed and released from the terms of this Settlement. 

(ii) A 'Qualifying Settlement' means any settlement, wherever established, under 
which every person who may benefit is (or would be if living be) a Beneficiary 
of this Settlement. 

5. Power of Advancement 

(i) The Trustees may pay or apply any Trust Property for the advancement or ben­
efit of any Beneficiary. 

6. Default Clause 

(i) Subject to the provisions 1 to 5 above, the Trust Fund shall be held on trust for 
such charitable objects and in such amounts as the Trustees shall in their abso­

lute discretion think fit. 

Fixed trusts 

3.4 The beneficial interests under a fixed trust are, as the name implies, fixed, which means 
that the sltare of the trust property the beneficiary will receive is defined by the terms 
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t All the interests created in Example I for Mary, Jacob, J_asper, and Jeremy 
of the trus . . . h . n1c of the trust for so long as she hves, and upon her 

fixed Mary WIii receive t e 1nco . 
are · ' .11 d" t "bute the trust assets to her sons in equal shares, at which 
d th the trustees WI is rt 

ea . d 'Fixed' does not mean that the actual monetary value 
oint the trust will come to an en · 

p . •11 · e can be determined from the outset. For example, company 
the beneficiary w1 rece1v . . . h 

b h Id on this trust The trustees will pay the d1v1dends to Mary durmg er 
shares may e c · . h b All 

h d ti the shares will be distributed m equal amounts to t e oys. 
life, and on er ea 1 . 

h th • · terests are although the particular amounts of income that Mary may 
knoww at eirm • . . . 
receive from the trust property will vary with the amounts of the d1v1dends paid on the 

shares. 'Fixed' means 'not discretionary', and that is all it means. 

Discretionary trusts 

In contrast, the terms of a discretionary trust give the trustee, or indeed, someone else, 

a dispositive (2 .43) discretion. In Example 2 the trustees have a discretion as to the par­

ticular amounts of capital that each of Jacob, Jasper, and Jeremy will receive on Mary's 
death. In E.xample 4 there is a discretionary trust of the income under which Mary and 

her three sons are the beneficiaries. Under the modern law, such a discretion will allow 

the trustees to choose any shares at all, even a 'zero' share, so that they might decide 

to distribute the capital to Jacob alone, giving the others nothing. The main reason for 
giving the trustee a discretion of this kind is that of flexibility: it allows the trustee to re­

spond to changing circumstances. If Jeremy were to marry and have children of his own, 

whereas Jacob became a celibate priest, it might be sensible to give Jeremy a larger share 

of the capital on Marys death. Or, to take the case of a discretionary trust of income in 

Example 4, if/asper decided to become a 'trustafarian' or 'trust babe: ie to forego educa­

tion, refuse employment, and try to live off whatever income he could prise out of the 

trustees, it might be sensible to cut him off for a time. In Example 3 we have the case 

of a discretionary trust where the discretion is not the trustees' but Mary's, and this is 

perfectly possible and sensible. Mary gets to choose the shares in which her sons will 

receive the capital on her death, and the settlor would undoubtedly have given her this 

discretion because he thought her the best judge of how much each of her sons should 

be given. 

3.6 Under a discretionary trust, no individual who is in the class of possible beneficiar­

ies, ie in whose favour the trustee may exercise his discretion, has any individual in­

terest, any individual 'equitable title: in the trust property, until the trustee actually 

exercises his discretion and declares that such and such a share or amount will go to 

that individual. The possible beneficiaries have only a hope, or expectancy (sometimes 

referred to in Latin as a spes), of receiving the testator's bounty. However, the fact that 

the trustee has a discretion does not mean he can do anything he wants-he still has 

the obligation to carry out the terms of the trust, and therefore he must exercise his 

discretion within the trust terms and distribute the trust property. So, for example, in 

Example 4, when income is received, say dividends on shares, the trustees cannot just 

hang onto it for an indefinite time pondering how they will divide it between Mary and 
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her sons; they must decide on shares and pay it out to them within a reasonable time 
after its receipt. 

3.7 ll1e_result of the trustee's having a discretion to select only some of the possible benefi­
c1anes means, of course, that some might not receive any money at all, in which case 
they will not really be 'beneficiaries' of the trust. For this reason, the term 'objects' is 
used, and the group of objects among whom the trustee may select is called the 'class of 
objects'. ll1is is a compendious term that covers beneficiaries under a fixed trust, pos­
sible beneficiaries under a discretionary trust, and possible recipients under a power of 
appointment, to which we now turn. 

Powers of appointment 

3.8 A power of appointment under a trust allows the power holder to 'appoint', ie give, 
property to individuals, free of the trust, and there is such a power created in the last 
part of Examples 2, 3, and 4. In Example 2 the power is given to the trustees, in the 

latter two to Mary. Example 4 is the most straightforward: Mary is given a power of 
appointment to transfer up to half the trust property to her brothers and sisters and 
nieces and nephews before her death. If Mary exercises the power by directing the 
trustees to do so, they must take the property right out of the trust and give it to which ­
ever of these relations of hers she chooses. Because a power of appointment is a power 
to give away property, it is a power of ownership, although limited by the trust terms. 
Because powers lo appoint property are given to individuals, power holders are often 
called 'donees of the power', or 'donees' for short; this terminology is obviously confus­

ing because one naturally thinks of the person to whom property is appointed as the 
donee, not the one who does the appointing. In any case, beware of this term when you 
read the cases. 

3.9 As Examples 2 to 4 show, powers usually specify whether they allow the power holder to 

appoint income or capital; these were all powers to appoint capital, but the settlor might 
have given the trustees a power to appoint up to half the income as it arises from time 

to time to the three boys. Now, it is vital to notice who loses out when appointments are 
made. In Example 4, if Mary exercises the power, she will reduce the capital base from 
which income is earned, so it will cost her in income, and by appointing to such relations 

of hers as she chooses, she takes capital away that would otherwise go to her sons. Now 

consider Examples 2 and 3. In these cases, the class of objects of the power to appoint 
the capital is the same as the class of objects of trust over the capital. To the extent the 

trustees or Mary were to appoint the capital to one or more of the boys during her life, 
the less-there will be to distribute to them on her death. You might consider this an odd 
provision, but it makes perfect sense. Mary might be a long-lived old thing, and she 

might have more than enough income from the trust; why not give her or the trustees a 

power to give some of the capital (up to half) to the boys during her lifetime (they might 

all be married with children and be able to use the money) rather than making them wait 

until she drops off her perch? 
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. . le whose interests diminish when the property is ap~oint-
3.1 o A bit of terminology. the peo~ d , I f ointment' sometimes shortened to those 

II d , h ho take m e,au t o app • 
ed are ca e t ose w 

4 
. h the three sons are those who take in 

3.11 

3.12 

d f: 1 , S · Examples 2 to , m eac 
who take in e au t. 0 m ' . . I d t the capital under the prior trust terms; if 
default because they are otherwise enllt_e o 

the power is not exercised, they will get it. 

General, special, and hybrid/intermediate powers 

Powers are generally restricted, essentially in the same ways that discretionary trusts are 

limited. As the examples show, the settler can restrict the power so that t_he powe~ holder 

can only appoint to a certain class of objects, the amounts that an~ ob1ec_t receives can 

be limited, and so on. A power to appoint to anyone m the world, mcludmg the power 
holder himself, is called a 'general' power. Such a power essentially amount~ to absolute 

ownership, although a power to appoint to anyone that can only be exercised by will, 

which obviously cuts out the power holder himself, is still considered a general powe~. 
A 'special' power is a power to appoint to a restricted class of persons (eg th_e testators 

children) even if that class includes the power holder; the powers of appointment m 

Examples 2 to 4 are all special powers. A 'hybrid' or 'intermediate' power is a power to 

appoint to anyone except for a restricted class, for example anyone except the_ settl~r ~r 

his spouse or children (see eg Re Park (1932); Re Beatty (1990)); the power m 1(11) m 

Example 5 is a hybrid or intermediate power, not to appoint directly, but to appoint to 

the class of 'Beneficiaries' who can receive appointments under clause 3(i). 

We can now consider the much differently structured modern trust of Example 5. The 

first thing to notice about the terms of this trust is that those named as 'Beneficiaries' 

are 1101 objects of the trust of the capital at all; the capital beneficiaries, those entitled 

to the trust property unless the powers of appointment found in clauses 3, 4, and 5 are 

exercised, are found in clause 6, the so-called 'Default Clause'. Clause 6 is a discretionary 

trust for charitable objects. As we will examine in detail in Chapter 13, besides trusts 

for people, the law allows trusts for charitable purposes. Under the discretionary trust in 

clause 6, the trustees have a discretion to devote the capital to charities of their choice. 

As regards being objects of a trust, the 'Beneficiaries' are objects only of the trust of 

income in clause 2(ii), although even here under clause 2(i) the trustees can decide not 
to pay them any income, but to add it instead to the capital. So if the beneficiaries are to 

receive any capital, they will receive it as objects of the powers of appointment given in 

clauses 3 to 5. On the other hand, under such modern form of a trust, it is fully intended 
and expected that all the capital will be distributed under clauses 3 to 5; the charities 

are likely to get nothing. To summarise, then, under this form of trust, the main way 

in which property will be distributed is by way of powers of appointment, not by the 

trustees' distributing property under fixed or discretionary trusts. Why would a trust be 

structured in this way, with essentially 'dummy' capital beneficiaries (the charities which 

will likely receive nothing), and all capital distributions made by way of powers of ap­

pointment? While certain tax considerations have played their part, the main reason is 

maximum' flexibility. What this form of trust does is create a class of objects, which can 
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be expanded or contracted at will (clause 2(ii) and (iii)), and the provisions for distribu­
tion of both income and capital give the trustees an unfettered discretion to appoint as 

much or as little as they want to the clause 2 '13eneficiaries'. The trustees are expected to 

hold onto the fund of assets so long as they think it best to do so, distributing income or 

capital from time to time to the '13eneficiaries', but when the time is right (eg all the infant 
beneficiaries have grown up and act responsibly) and definitely before the end of the 
'Trust Period' (some selected period for the maximum lifetime of the trust (3.36, 3.40)) 

when the capital beneficiaries under the Default Clause would become entitled, they will 

distribute all the capital amongst the beneficiaries, bringing the trust to an end. 

Fixed trusts, discretionary trusts, and powers compared 

3.13 Fixed trusts and discretionary trusts are alike because, being trust obligations, the trus­

tee is under a duty to distribute the property. 1l1is is obviously not the case with powers, 
although (as we shall see) there may be various duties that govern the power holder's 

exercise of the power. On the other hand, discretionary trusts and powers are alike, and 

different from fixed trusts, because the discretionary trustee and the power holder both 

have a discretion; in the case of the discretionary trustee, a discretion as to whom he 
will distribute the property, in the case of the power holder, generally that discretion as 

well (not always-one can have a 'fixed' power, where the power holder, if he chooses 

to exercise it, must appoint only to one individual or to specific individuals in defined 

shares) but always a discretion as to whether he appoints at all. Clearly, then, in the case 

of the discretionary trust and the power of appointment, there may be fiduciary duties 

that may apply to the persons who operate them, and this complicates things quite a bit, 

as we shall now consider. 

Duties and powers virtute officii (powers given to 
office holders), personal powers (powers nominatum), 
powers 'in the nature of a trust', fiduciary powers, bare 
and mere powers 

3.14 There are any number of ways in which a person can be instructed by the terms of a 
trust to transfer property in some way. TI1e first point to emphasise here is that such 

instructions can be given not only to the trustees of a settlement, ie the title holders of 

the property who are in charge of seeing to the proper administration of the trust, but 
to others, like Mary in Examples 3 and 4. Although Mary does not have title to the trust 

property, the trustees must comply with the terms of the trust, and so if she chooses to 

exercise the power and appoint property (usually by executing a deed that is delivered to 

the trustees), the trustees must follow her instructions and give the property away as she 
directs. The second point is that both of these sorts of operators of instructions under the 
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particular individuals are the trustees at the outset but by any successor truStees ap­

pointed to replace them. Always remember that trustees may die, retire from the trust, 
or be removed, and then replaced by others ( 10.48 et seq). So a settler must beware of 

relying upon the special knowledge or particular moral integrity of the trustees he '."i­

tially chooses, giving them extensive discretion because he trusts they will exercise it m a 

way of which he would approve; they might all be hit by a bus, and the successor trustees 

may not have these same attractions. 

(ii) Powers 'in the nature of a trust': These are 'powers' given to individuals by name 

('nomi11atum'), rather than to trustees, but on the true construction of the terms of the 

trust the individual holder of the 'power' is under a duty to exercise the power. The 

discretion to appoint shares in capital amongst her sons in Example 3 is such a case. 
Mary is obliged to choose shares by her will just as much as the trustees in Example 2 

must choose shares for the boys. Just like the trustees she must act, although unlike the 

trustee she is not the legal owner of the trust property. If she fails to act, in principle the 

court will act for her, in the same way as the court will enforce a trust should the trustees 

themselves fail to act (Brown v Higgs (1803); see also 7.10). And.just like a trustee, she 

will have a fiduciary obligation to exercise this power taking only the best interests of 

the objects into account. Thus an individual such as Mary is a kind of 'one-off' trustee, a 

trustee not of the whole settlement but only of her own particular power under the trust. 

3.16 B. Cases where there is no duty to distribute trust property: 

(iii) Powers virtute officii: If a power of appointment is given to a trustee, he must 

use his judgment to decide whether to appoint the property at all, and then typically 

must decide upon what amounts to appoint in favour of which objects within the class 

of objects. Unless otherwise specified, and this would be rare, a trustee must make those 

choices with only the interest of the objects in mind, thus, as a fiduciary holder of the 

power. This has three important consequences. The first is that the trustee may not re­
lease the power, ie surrender it. It was given by the terms of the trust for the benefit of 

its objects, and releasing it would dearly be an act against their interests. Secondly, the 
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trustee, although not being bound to exercise the power, must consider using it from 
time to lime. Finally, in exercising the power, the trustee must consider not only the in­
terests of the objects of the power, but also the interests of those beneficiaries of the trust 
who would take in default of appointment, because to appoint the property to the objects 
of the power is to take it away from them. It is sometimes said that the trustee is only 
a fiduciary towards, ie must only take into account the interests of, those who take in 
default of appointment, because they are beneficiaries of the trust, whereas the objects of 
the power are just that, objects of a power not objects of the trust (see Smith (2004)). But 
th is seems wrong in principle, because under the terms of the trus t the objects of fixed 
trusts, discretionary trusts, and powers of appointment are all equally contemplated as 
objects of the settler's bounty and, although as we move from fixed trusts to powers of 
appointment their likelihood of receiving an actual benefit may diminish in theory, to 
the extent they arc capable of benefiting under the trust, to that extent their interests 
should be taken into account by the trustee in any decision to appoint or not. 

(iv) Personal fid uciary powers: In the same way that a named individual who is not 

a trustee may be given trust duties, he may be given powers of appointment ,rominatum, 
and in the same way that a trust obligation to distribute property may be imposed upon 
him (ii above), the trust instrument on its true construction may also indicate that he 
must exercise the power as a fiduciary, in the interests only of the objects and not with 
his own interests in mind. In that case he is in the same position as the trustee who has 
powers of appointment virtute officii-he cannot release the power, must consider using 
it, and must exercise it only with the objects and those who take in default in mind, but 
analogously with (ii), he is a 'one-off' fiduciary power holder. 

(v) Pure personal powers: These are powers of appointment given nominatum 

where the power holder can exercise it as he chooses, considering only his own inter­
ests. Here the individual power holder may ignore the power or release it (ie inform the 
trustees in writing that he surrenders his right to exercise the power), and if the power 

confers a discretion upon him to appoint to only one or some of a class of objects, he 
may exercise the power in any way that suits him, favouring one object over another as 

he likes; he has no obligation to the objects to benefit, or even consider benefiting, them 
in any way. Consider the different powers of appointment given to Mary in Examples 3 

and 4. In Example 3 the power to appoint capital to her sons is almost certainly fiduci­
ary. The settler presumably intended that Mary should consider exercising the power 

from time to time, and definitely not release it. But things seem quite d ifferent with the 
power to appoint capital away from her sons to her relations in Exam ple 4. It is likely the 
settler gave her this power for her own benefit, to help her relations out if she chooses, not 

because the settler had any particular affection for these people. If she decided she no 
longer cared for these relations, there seems no good reason why she should not release 

the power. 

(vi) 'Limited powers': ln the case of pension fund trusts (see Re the HHH Employee 
Trust (2012)) a kind of power falling between a personal power and a fiduciary power has 
been recognised, an example being the power of the settler of a company pension fund 

trust, ie the company, to amend the trust instrument. Whilst the power is not fiduciary, 
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As Examples I to 5 illustrate, one whole 'trust' can combine the different devices of the 

fixed trust, the discretionary trust, and the power of appointment and given, as we have 

jll5t seen, the various ways of distributing duties, fiduciary powers, and. pure personal 

powers, the terms of a trust can be very complicated, involving many _different. actors. 

Trust instruments are therefore capable of giving rise to troublesome interpretive dif­

ficulties in determining whether what might on one reading be a discretionary trust is 

really just a fiduciary power of appointment, or whether a power conferred 11omi11at11m 
is accompanied with an obligation to exercise it, or only a fiduciary requirement to 

exercise it in good faith in the interests of the objects if exercised at all, or is a purely 

personal power. 

Administrative duties and powers 

19 Besides dispositive duties and powers, any number of administrative duties (2.43) and 

powers are necessary to keep the trust running while it is in existence. And just as is the 

case with dispositive duties and powers, there can be fixed and discretionary adminis­

trative duties, and fiduciary and personal administrative powers. For example, trustees 

have a fixed duty to keep the trust accounts, ie the records of trust dealings. They have a 

discretionary duty to invest the trust fund so as to earn a reasonable rate of return, where 

the discretion as to how they invest is, of course, fiduciary, so they must choose their 

3.20 

3 .21 
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investments with only the interests of the beneficiaries in mind. Trustees may have a 
power to delegate some of their functions, such as investment, though not an obligation 
to do so. 1l1ey have a power to retire from the trust, and may have a power to appoint 
new trustees; as they receive these powers virtute officii, they are fiduciary powers. 

But administrative powers may also be given to individuals no111inat11111 and, again, they 
may be accompanied by duties to exercise them, or may be mere powers that might 
be fiduciary or might be purely personal. Although until recently rare, in many trusts, 
particularly in the 'offshore world; ie small jurisdictions which have important financial 
industries such as Jersey or the Cayman Islands, a named individual called a 'protector' 
(2.26, 3.23) might have a duty, ie might be under a trust obligation, to consider and ei ­

ther give or refuse consent to certain actions taken by a trustee under his powers under 

the trust (eg a power to 'export' the trust, ie change the jurisdiction in which the trust is 
administered). A named individual may be given the power to replace the trustees-this 

is a popular power for settlors to confer upon themselves in inter vivos trusts. This power 
may be fiduciary, in which case it may be exercised in the interests only of the beneficiar­
ies, or purely personal, in which case the holder may exercise it as he likes. Now, given 
that administrative powers given to named individuals are administrative, ie they con­

cern the proper running of the trust, there must be a strong initial presumption that they 
are fiduciary, because Lhe purpose of a trust is to provide for and protect the interests of 
the beneficiaries, and so any power to enhance the trust's proper working would presum­
ably be similarly oriented (see Hayton ( 1999)). 

However, this might not always be the case. Assume an inter vivas trust of which the bulk 

of the trust fund is a majority shareholding in the settlor's private company, and assume 
the trust instrument confers upon the settlor a power to refuse consent to the trustees' 

voting him off the board of directors of the company. Such a provision may be inserted, 
not to protect the best interests of the beneficiaries, but to protect the settlor's own posi­

tion. Whether an administrative power is fiduciary in such a case will depend upon the 
true construction of the terms of the trust. Settlors have what might be called a very 

broad 'freedom of trust: and the courts are generally assiduous in trying to read a trust 
instrument to give effect to their intentions. How a trust instrument is read in terms of 

the imposition of duties and the conferral of powers is very important of course, and in 

certain cases fine distinctions must be drawn. 

3.22 Consider the following: a trust allows the trustees a discretion in dealing with the income 

of the trust as it arises as in Example 5, clause 2: they may either pay it directly to the 
income beneficiaries (3.24), or may 'accumulate' it (3.26), ie retain the income for later 

distribution. Now, at first glance, it may not appear important whether this is framed as 
a duty to distribute income as it arises with a power to depart from that duty and accu­

mulate, or as a duty to accumulate with a power to depart from that duty and distribute, 

since the exercise of the power entails departure from the duty, and vice versa. On either 

reading, then, it appears the trustee has the same freedom of choice, so how can it mat­
ter how ii is put? Here is how it matters: because trustees must comply with their duties, 

which task is framed as the duty sets the 'default' position from which we proceed if 
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Extensive power and duty holding by non-trustees: protectors 

There is nothing in theory to prevent a senior from giving _extensive disposi_tive and 

administrative duties and powers to non-trustees, but for obv10us reaso~s ~'.s is a dan-

th·ng to do if they are given to named individuals. Those named md1v1duals may 
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named third parties do their job is a precarious one. This, m general, 1s why m~SI of 

the powers and duties needed to make the trust run are given to office holder~, 1e the 

trustees. However, in the last few decades, a new animal has appeared called the protec­
tor' (2.26, 3.20), a non -trustee who under the trust is sometimes given extensive pow­

ers, in particular powers to give or refuse consent to the trustee's exercise of various of 

their powers and discretions. Protectors originally arose in the 'offshore' trust world: an 

English settlor, often with tax planning in mind, would create a trust in, say, the Cayman 
Islands; because the trustee in this case is far away, as a comfort the settlor would give 

to himself or to someone else he trusted (such as his solicitor or an old friend) the job 

of keeping an eye on the trustee (almost always a company specialising in trust busi­

ness), and giving them sufficient powers to keep the trustee in check· if it seemed the 

trustee might not act in the way a settlor intended. How, precisely should one treat the 
giving of such powers, and sometimes duties? As a default, the protector should nor­

mally be regarded as a 'quasi-trustee: who is a fiduciary toward the beneficiaries (Re the 
Represe11tatio11 of Centre Trustees (Cl) Ltd (2009)), although in principle the trust instru­

ment might specify that the powers are merely personal, or that the protector holds them 
as fiduciary powers in favour of the senior, to be exercised in the settlor's best interests 

(which raises the interesting question of whether this makes the settlor a beneficiary of 

some kind (and what kind?) under the trust). If there are provisions for a replacement 

protector, that strongly indicates that, like a trustee, the protector holds an office, and 

that the powers are held in a fiduciary capacity. In some jurisdictions trust legislation 

contains provisions concerning protectors (eg Bahamas Trustee Act 1988, ss 2, 81-83), 

but where this is not the case, as in England, the effect of the grant of such powers and 

possibly duties must be determined by the court interpreting the terms of the trust (see 
further Waters (1996); Matthews (I 99Sc)). 
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Interests under fixed trusts 

Capital and income interests 

3.24 Under a trust, the beneficial interests in the trust property can be carved up pretty much 

any way the settlor wishes. However, there are standard ways of doing so that we shall 
encounter again and again, in particular dividing the property between 'income' and 
'capital' beneficiaries. In each of Examples I to 5 such a division is drawn. Mary is the in­

come beneficiary, her sons the capital beneficiaries in Examples I to 3. In Example 4 the 
boys are also objects of the discretionary trust of income. In Example 5 the 'Beneficiaries' 

are entitled to the income under clause 2(ii), and clause 5 creates a discretionary trust of 
the capital for charities yet to be chosen. But what is income? In Example I, can Mary 
insist that the trustees transfer as much of the property as she wants to her, so that her 

sons only get what she has not used up before she dies? No. Mary is entitled only to the 
income of the property, and that will depend upon the kind of property in the trust. 
Income on shares consists of the dividends that are paid, on bonds or other interest­

bearing investments the interest payments, on land rent. During Mary's life Jacob, Jasper, 
and Jeremy will get nothing. They are the capital beneficiaries; after Mary's death they are 
entitled to the property itself, free of any trust, in equal shares. The value of their interest 
will fluctuate with the market price of the trust property. 

Successive interests 

3.25 Where there are income and capital beneficiaries, there are 'successive' interests. 
Successive interests are interests in the same property that take effect one after another, 

usually following the successive deaths of the beneficiaries. In Example I Mary will get 
the benefit for the time being, and only later will her sons get any benefit from the trust 

property. Traditionally, successive interest trusts, called 'settlements: were the province 

of dynastic families, and were used to define each successive generation's beneficial in­
terest in a family's landed estates with a view to preserving them for subsequent gen­

erations. Because land was the subject matter of settlements, successive interests were 
framed in terms of two freehold estates in land: the 'life estate' and the 'fee simple'. A 

life estate, unsurprisingly, lasts for the lifetime of an individual, and a fee simple estate 

is unlimited in time, and therefore a gift of a fee simple amounts to absolute ownership. 
So a typical gift might be to Fred for life, then to Beatrix for life, then to Albert in fee 

simple. Fred will enjoy the benefit or income of the property for his life; when he dies 
Beatrix will get the income for as long as she lives, and when she expires Albert will 

take the absolute ownership. Due to the significance of the land settlement, the income 

beneficiary for life of a trust of any kind of property is often called the 'life tenant: the 
traditional land law term for the present holder of a life estate, and the capital beneficiary 

the 'remainderman: the corresponding term for one who took the fee simple following 
a life estate; so in Example I we can refer to Mary as the life tenant, and her sons as the 

remaindermen, though the latter usage is rare in the case of modern trusts. Successive 
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Conditional and defeasible interests 

Complicating matters somewhat, there may also be conditional and defe~sible inter­

ests in property held under a trust. Conditions may be of two kinds: cond111ons prec­

edent and conditions subsequent. A condition precedent is a condition that must be 
fulfilled for a gift to take effect, such as 'Blackacre to A in fee simple, on condition 

that he marries before the year 20 IO'. A condition subsequent is a condition of defea­
sance-the gift will come to an end if the condition occurs, such as 'Blackacre to A in 

fee simple, but if he should become a barrister, then to B in fee simple': if A becomes 

a barrister, then B will become entitled to Blackacre. Finally, a determinable interest is 
one that, while similar to a gift defeasible upon condition subsequent, is conceptually 

different. A gift defeasible upon condition subsequent is regarded as a full gift, of a life 
interest for example, which might come to an end before running its normal course, 

ie until the death of the life tenant. A determinable interest is regarded as being a gift 

of property for a lesser period than an estate like a life interest, this lesser interest 

being framed by the event by which the interest comes to an end; however, as things 

turn out its actual duration may extend to the full period of a normal estate (eg a full 
life interest) if the determining event does not occur. Thus a life interest determinable 

upon X's marriage will 'ripen' into a complete life interest if X never marries. The very 
subtle conceptual distinction between determinable interests and interests defeasible 

upon condition subsequent-so that the legal effect of a gift 'to Mathilda for li~e. but 

if she remarries, to Betty' (a life interest defeasible upon condition subsequent) differs 

from one 'to Mathilda during her widowhood' (a determinable life interest)-has been 
much criticised for being 'extremely artificial' (Pennycuick VC, Re Sharp's Settlement 
Trusts (1973)). 

J 
The principle in Saunders v Vautier 81 

Vested, absolute, and contingent interests 

3.28 Because interests can be defeasible or conditional, the interest can shift from one per­
son to another. A person's interests are 'vested' if he is entitled to receive the benefits 

of the property as matters stand at present. In Example I both Mary and her sons have 
vested interests in the income and capital respectively. It is not to the point that her sons 

have only a future interest. Their capital interest is still vested, because they are in line 
to receive it and no one else is. In Example I, because the gifts are not subject to any 
condition of defeasance or determining event, Mary's and the boys' interests are also 
'absolute'. An absolute interest is one that cannot be defeated. An example of a person 

with a vested interest that is not absolute is the unmarried widow Mathilda in the ex­
ample above (3.27)-the income interest is vested in her and she receives the income, 
but it is not absolute, because if she remarries she will lose it. Another example, perhaps. 

is the case of a person who will take property in default of appointment before any ap­
pointment is made. Consider a modification of the trust in Example I, but where Mary's 

power to appoint to her relations in Example 4 is added to the trust terms. Under this 

trust the boys are in line to receive the property, but they are clearly not absolutely en­
titled in the sense that some of the property can be taken away from them in so far as 
they are entitled as capital beneficiaries, for that entitlement will (in part) be defeated by 
an appointment. ll1e reason why one says 'perhaps' in this case is that the appointment 

does not extinguish their rights as capital beneficiaries per se, in the way that Mathilda's 
marriage extinguished her right to income entirely; it just diminishes the capital their 
interest relates to. On the other hand, if the power in Example 4 was a power to appoint 
up to all the capital, then an appointment of all the capital would extinguish their inter­

est, for there would be no trust property left; such an appointment would also extinguish 
Mary's income interest for the same reason. Those who have vested, but defeasible inter­
ests, have counterparts in those persons who will get a vested interest if the farmer's are 
defeated. Thus, if a gift is 'Blackacre to Harry for life, but ifhe publishes the photographs 

he took at my 40th birthday party, then to Jane for life; then Jane has a contingent interest 
in Blackacre, which will vest if Harry publishes those photographs. 

3.29 Although the trust device allows a settler to distribute his bounty in a variety of ways 
over a period of time, the law does put limitations on this power. In particular, the law 
limits his ability to keep the property in the trust and out of the hands of the beneficiar­

ies whom equity regards as the true owners of the property. The two principal means of 
doing so are the principle in Saunders v Vautier and the rule against perpetuities. 

3.30 Although named after the case of Saimders v Vautier (I 841 ), the principle is actually 

of much longer standing, and may be stated as follows: wherever a beneficiary with an 
absolute interest under a trust is sui juris, ie of full age and sound mind, he may call for 
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t that interest and the trustees are obliged to transfer 

:~: ::t:r~~~:r~;:
1
~~~ ~~~::e~o~e beneficiary: this will result in the comApl_ete

1 
colla~se 

t der which his son 1s o receive 
f the trust. For example, if a settlor creates a trus un . . 

0 . f 
1
.
1 

he is aged JO at which time he is to receive the capital, that 
the income o property un 1 · I I · I h • . d mand the trustees transfer the ega tit e to t e 
son can 'call for the trust property, 1e e 
trust property to him as soon as he reaches the age of 18. 

· · h I · 'f edom of trust'. but it can be 
This represents a significant limttatton upon t e sett ors re , . . . · b h · f 'anti-trust iusttficat10n , as 
justified in two ways. First, there might e somet mg o an 
follows: while it is fine to empower owners to create structured gifts of property where 

this is essentially the only means of giving the benefits of property, as for example when 

mone)' is provided for minor children, this power should not be used to allow an owner 
to control his beneficiaries when they are fully competent to look after themselves. lf you 

give property to someone, you naturall)' take the risk that they will use that ~roperty_ in 

wa)'S that are foolish or which otherwise might defeat your hopes._ Bu'. ~hat is the pnce 

of treating people, including donees of property, as autonomous md1v
1
duals. The law 

of trusts should not, therefore, allow settlors to treat sane adults as children, and so the 

principle of Saunders v Vautier reflects the law's desire that all individuals. ~nc~ sui juris, 
should be treated as capable of running their own affairs, including their nghts over 

property. 

3.32 The second justification is related, and concerns the idea of equitable ownership. In the 
eyes of equity, the beneficiaries are the owners of the trust property, not the settlor. TI1ey 

have the rights against the trustee, and must enforce the trust themselves. When they 

reach full age, in essence the trust is in their hands. They can enforce tlleir rights against 

the trustee or not, may consent to the trustees acting outside the terms of the trust, ie 

doing what would otherwise be a breach of trust (11 .55), and may 'vary' (ie alter) the 

terms of the trust as they wish (10.66 et seq). The settlor has no say in any of this. Thus 

they are (in theory) in full control of the property via the office of the trustee. But, if that 

is so, why cannot they do with their property what they like, as can any other full owners 

and, in particular, take the property out of the trust completely if they so desire? (These 

justifications have not been found persuasive in the US. where the wishes of the settlor 

have often been regarded as paramount. Following Clafli11 v Claflin (1889), the principle 

will not apply so long as there remains a 'material purpose' of the settlor in the trust con­

tinuing. Some 'settlor-friendly' jurisdictions have adopted the 'material purpose' limita­

tion on the principle by legislation: see, for example, the Bahamas Trustee Act, s 87.) It 
is important to note, however, tllat the principle allows the beneficiaries to collapse the 

trust, not to 'micro-manage' the trust by telling the trustee how to exercise his powers 

and discretions. For example, in Re Brockbank (1948), the court stated that while sui juris 
beneficiaries could collapse tile trust and resettle the fund on new trustees, they were 

not entitled to direct the present trustee to exercise his power to appoint a replacement 

trustee ( 10.48 et seq) as they wished. In short, the principle in Saunders v Vautier does 

not turn all trustees into the agents of their beneficiaries (2.49). Although statute has 

recently conferred a power upon mi juris beneficiaries to replace their trustee (10.54), 

l , 

3.33 

_. 
The principle ,n Saunders v Vaurier 83 

this does not alter the general p · · I h b fi · · · · nnc1p et at ene cianes have no nght to micro-manage 
the trust (see further Matthews (2006)). 

The operation of the principle · d' · · . . vanes accor mg to the type of trust. An mterestmg recent 
case is Re Singapore Sy111plio11ia Co Ltd (2013). The settlor settled $25m on trust the 
income of which was to be d"1st "b t d f · · • _ . n u e ram time to ttme to support the Orchestra, but 
with the proviso that if there was any decline in the value of the capital sum, ie if its value 
dropped to below $25m, no further income could be paid. Following the 2008 financial 

1' . e ow m, an t 1ere was no immediate prospect of .crisis. the value of the fund 'ell b I $25 d I · · 
Lhe fund recovering its value, so the trust became useless as a support for the Orchestra. 
There was no power granted lo anyone to terminate the trust early. The only beneficiar­
ies of the fund were the Orchestra and the settlor (who was entitled to the capital after 
21 years, when the trust was due to come to an end), and together they terminated the 

trust under the principle (having earlier agreed on a different way in which the settlor 
would support the Orchestra in future). The principle has no application in the case 
of a nomineeship, where the trustee holds the property to the order of the beneficiary 
who can, therefore, call for the property at any time without any need to rely upon the 
principle. Under fixed trusts, sui j11ris beneficiaries such as the life tenant together with 

the_remainderman may act together to call for the trust assets (Brown v Pringle (1845); 
Q111nton v Proctor ( 1998)) or such portion of the assets as can conveniently be separately 

transferred ( Quinton v Proctor) , and sui j11ris beneficiaries of fixed shares of the trust as­
sets may in principle demand that the trustee transfer the legal title to whatever share of 
the trust property is theirs, but this is subject to a general limitation that such a transfer 
must not result in the devaluation of the other beneficiaries' shares. In Stepliensan v 

Barclays Bank Trust Co Ltd ( 1975) Walton J said: 

In general, the {individual sui juris beneficiary} is entitled to have transferred to him . . . 
an aliquot share of each and every asset of the trust fund which presents na difficulty 
so far as division is concerned. This will apply to such items as cash, money at the bank 
or an unsecured loan, Stock Exchange securities and the like. However. as regards land, 
certainly. in all cases, as regards shares in a private company in very special circum­
stances ... the situation is not so simple, and even a person with a vested interest in 
possession in an aliquot share of the trust fund may have to wait until the land is sold, 
and so forth, before being able to call upon the trustees as of right to account to him 

for his share of the assets. 

3.34 1n Lloyds Bank pie v Duker (I 987), the court refused tile request of one beneficiary for 
the transfer of his proportionate interest in shares of a private company held on trust; tile 
transfer would have given him a controlling bloc of shares in the company, and as a result 

his shares would be worth more per share on the open market tllan the remaining shares 

in the trust. The judge ordered the sale of all the trust shares on the open market, which, 

since it would give control of the company, would attract for the whole bloc of shares a 

higher price; the beneficiary could then claim his proportionate share of the proceeds of 
sale. It is important to note that the beneficiary acquired the large proportionate interest in 
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the shares both because certain of the gifts in the original will that disposed of the shares 

lapsed (2.76) and through a subsequent bequest. Where a testator or settler specificaUy 

gave one beneficiary a majority interest in a trust of shares, ti might be t~ferred that he 

inlc.'nded that beneficiary to take also the market value benefit of a controlling interest, in 

which case the principle of Saunders v Va11tier should allow him to withdraw his shares. 

1.35 Toe application of the principle in the case of discretionary trusts is stated in Re Smith 

3.36 

3.37 

(1928) by Romer J: 

What is to happen where the trustees have a discretion whether they will apply the whole 
or only a portion of the fund for the benefit of one person, but are obliged to pay the 
rest of the fund, so far as not applied for the benefit of the first named person, to or for 
the benefit of a second named person? There, cwo people are the sole objects of the dis­
cretionary trust and, between them, are entitled to have the whole fund applied to them 
or for their benefit. It has been laid down by the Court of Appeal in In re Nelson (1918) 
that, in such a case as that you treat all the people put together just as though they 
formed one person, for whose benefit the trustees were directed to apply the whole fuf)d. 

Therefore, such beneficiaries may together call upon the trustees to transfer the trust 

property 10 them as co-owners. If the discretionary trust is one to pay the income only, 

they can demand the trustee pay the income, as it arises, to them directly as co-owners 

of it all. Where a beneficiary mistakenly calls for and receives the trust property under 

the principle, just as in the case of any other person receiving trust property transferred 

in breach of the trust terms, the beneficiaries can follow the property into his hands 

(2.55) and trace into any proceeds (2. 71 ) he acquires with it (7/iorpe v Commissioners 

for HNlRC (2009)). 

The rule against perpetuities 

As the name implies, the rule against perpetuities prevents settlers from creating per­

petual trusts. The rule requires that the beneficiaries' interests in the trust property must 

vest in interest, and vest absolutely, within a certain period from the time the trust came 

into effect. Vesting in interest absolutely nreans that the various beneficiaries are all iden­

tified and their interests definitely determined to be theirs, and so they may individually 

or together require the trustees to transfer the trust property to them under the rule in 

Saunders v Vautier. The rule does not mean that by the end of the perpetuity period the 

trust must collapse, all legal title to trust property being transferred to individual benefi­

ciaries. The trust must simply be in the position that this can happen. 

The reason for the rule is straightforward: it prevents individuals from directing the use 

of their property from their grave long after they are dead. The rule ensures that within a 

certain lime after the trust comes into effect, the full beneficial ownership of the property 
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gels into the hands of livin . . g persons. Because the rule can be regarded as overly restric-
tive on the wishes of settler (3 32 ) d . . 
b b I

. h d s · an gives nse to other inconveniences, the rule has 
een a o 1s e entirely in a n b f N h . um er o ort American jurisdictions, which may lead 

to some qulle startling result . w 
k
. d f . . s, see aggoner (2014). England now has two different 
in s o lime pertod restrict' 1 . . mg perpelua trusts following the coming into force of the 

Perpctu1t1es and Accumulatio A 2 . . . ns ct 009. Trust 111slrumenls taking effect on or after 
6 Aprtl 2010 will be sub1· ect to . . . a perpetuity period of 125 years. Those taking effect before 
will be governed by either th J · . e common aw rule whtch operates in terms of lives in be-
ing, or by th_e _specification in the trust instrument of a fixed period up to 80 years under 
the Perpetut11cs a nd Accu ) 1· · . mu a 10ns Act 1964. Smee those trusts will be around for a 
while, and also for the purp f d d . . ose o un erslan mg some of the older cases, it is necessary 
still lo understand the operation of the common law rule. 

3.3B Applying the modern (ie post-seventeenth century) common law rule against perpetui­

ties was a moSt difficult and complex process, both because of the way the lime limit was 
calculated, and because of the way ·t t k · h 'b'J· · 1 oo into account t e poss, 1 tty of even ls occumng 
that might make a gift fail. The time period of the rule was framed to allow testators to 

make _gi~s to tl~eir grandchildren that would not vest uni ii the children reached the age 
of ma1ortty, wluch was 21 when the rule was devised. The rule was devised to make that 
possible, but also to make sure that this was the limil of what a testator could do to ex­

tend the time before his gifts actually vested; in consequence, the allowable time period 

was framed in a particular way, in reference to 'lives in being' plus a further period of 

21 years. The way in which this limit worked is best explained by an example. If I leave 
properly in my will to be divided equally between all my grandchildren who attain the 

age of 21, under the rule we calculate the time period within which the beneficiaries will 

become en tit.led to their shares of the property as follows: if I have any living grandchil­

dren when I die, their shares will vest when they each turn 21, and so, being alive at my 

death, they must turn 21 within 21 years following my death. But I may end up having 
more grandchildren than them, because my living children may have more children. 

My own children who are alive at my death are lives in being for the purpose of the rule. 

(If my wife is pregnant with my child, a child en ventre sa mere, as the expression goes, 
that child counts as a child living at my death, thus a life in being for the purpose of the 

rule.) The rule now works as follows: obviously, any child born to my children must be 

conceived before my children die; therefore, the last grandchild of mine that couid pos­
sibly be born will be conceived no later thari ,the death of my last living child; therefore 

that last grandchild will turn 21 (ignoring periods of gestation) no later than 21 years 

after the death of the last life in being. Thus a gift to any or all of m y grandchildren who 
attain their age of majority, 21, must vest, if it vests at all (a.II of my grandchildren may, 

as it turns out, die before 21-that makes the gift fail, but not for perpetuity), within the 
period determined by the lifetime of the last surviving life in being plus 21 years. Thus 
the rule can be stated as follows: a gift upon trust is valid if the interests in the trust 

property of those who are intended to benefit must vest, if they vest at all, within 21 years 

following the death of the last surviving life in being. The following examples will show 

why there were complexities and difficulties applying the rule. 
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Sa that I had three daughters, all of whom are over the age of 60. Prior to recent techno-

3.39 lo;ical developments in assisted reproduction, it was a certainty that they wer_e not go_mg 

10 
have any more children, so [ would not get any more grandchildren. So 1f m my_w11l I 

left a sum of money to be divided equally amongst my great-gr~ndchildren who attain the 

f
, I that gift would vest within a period determined by hves in being plus 21 years, 

age o - • Id h the relevant lives in being here being those of my grandchildren. _I wou . ave no more, 
and the last great-grandchild of mine will come into existence (1f only in the womb of 

his mother) no later than the death of my last surviving grandchild. A~d so none of my 
great-grandchildren would attain the age of 21 (again disc~unting_ periods of gestallon) 
later than 21 years following the death of the last surviving hfe in being. Nevertheless, this 

gift is void for perpetuity. The courts reasoned that onl)' dea'.h prevented anyone fr~m 

having another child, and so, my daughters being alive, they might yet hav~ an~th~r chil_d 

after my death, although each was over 60 {this was taken to be a matter of logical porn­
bility-the seventeenth-century judiciary was not anticipating advances m reprodu_cll~e 

technology). Such a grandchild would not be alive at m)' death, so would n~t ~ea hfe m 
being, and this grandchild could have a child after the death of the last survivm_g _gran_d­
child of mine who was alive at my death, thus after the death of the last surviving life 

in being. That great-grandchild's share would vest more than 21 years after the death of 
the last life in being. Thus, the gift fails because the rule was applied on the basis of what 

could happen, however unlikely something might be, not on the basis of what was likely 
to happen or actually happened over time. A fan1ous trap is that of the 'unborn' widow. 

Consider this testamentary gift: 'Blackacre to my son A for life, then to AS widow for life, 

then to AS eldest child then living absolutely: A is already alive, so is a life in being for the 

purpose of the rule. The problem is that A might marry someone who is not alive at my 

death, ie someone yet to be born when I die, and therefore someone who will not be a life 

in being at my death. After growing up and marrying A, she might outlive A (and anyone 
else alive al my death) by more than 21 years. So the gift to AS eldest son might vest more 

than 21 years after the death of the last life in being (ie my son), so the gift is void. 

3 .40 The Perpetuities and Accumulations Act 1964 changed the rules somewhat. In particular 
ii introduced the notion of'wait and see: by which a gift is valid if it turns out that it vests 

in the perpetuity period, even though it might not if some possible event or another 

actually occurs. Secondly, ii created a provision by which a settler can select any period 
of up to 80 years as the period for his gift, rather than relying on lives in being plus 21 

years. The Perpetuities and Accumulations Act 2009 imposes a single perpetuity period 

of 125 years, and also has a 'wait and see' operation. 

3.41 The rule applies not only to the vesting of fixed interests, but also lo interests that arise 

under discretionarr trusts and the exercise of powers of appointment. Special and hy­

brid powers of appointment must be exercised, if they are exercised al all, within the 

perpetuity period, and by parity of reasoning, distributions under discretionary trusts 

must occur within the perpetuity period as well. By contrast, since general powers are 

akin to ownership, the rule requires only that the power is acquired during the perpetu­

ity period, since this acquisition in effect vests the interest in the property. 
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3.42 Finally, as the tit le of the Acts indicate, statutory rules had been introduced to limit 
the period in which a senior could direct that the income of trust property may be 

• o no anger I an 21 years. Restncllons on accumula-accumulated {3 .26) generally 1 1 h · · 
tions for trusts taking elfecl after 6 March 2010 have been abolished bys 13 of the 

2009 Act. 

The enforcement and judicial control of discretionary 
trusts and powers of appointment 

The enforcement of discretions generally 

_J 

3.43 The objects of a I rust or a power have low s sta11di, or standing in court, to sue t rustees 
or other duty or power holders under a trust to ensure the latter do not violate the 
terms of the trust by wh ich these duties o r powers are granted and defined. Duty 
holders, whether trustees or other individuals, may act wrongly either by nonfeasance, 
ie not carrying out their duty, or misfeasance, ie exercising their duty but doing so 
incorrectly. Because there is no duty to exercise mere powers, mere power holders 
can only be brought to court for misfeasance, using the power inappropriately, not for 
failing to use it al all (generally speaking-see 3.59). Of course, fixed duties, whether 
dispositive or administrative, pose no problem in this regard. If a trustee or other 
fixed duty-ower fails to carry out a fixed trust obligat ion, the court will either make 
him do it or will order whatever is to be done itself. The d ifficulties lie in controlling 
trustees and other power holders in the exercise of their discretions. It is noteworthy 

that originally, and for quite some time, the courts would not allow trustees to exer­
cise discretions without the court's approval, though for the last couple of centuries 
the courts have held that the d iscretion is the trustee's alone, not the court's (see Lau 

(2011), at 4-5). 

3.44 The court's control of trustees' discretions is a difficult and complex subject (see Culli ty 

(1 975)), but the following points outline the general position: 

( I) In determining what sort of bounds exist upon the trustee's or other power 

holder's discretion, the first thing to be done is to construe the terms of the trust. In the 
leading case of Gisbome v Gisborne ( 1877) the HL refused to intervene on behalf of a 
beneficiarr where the trustees had exercised their 'uncontrollable authority' under the 

trust instrument to pay her less from the fund than they might have done. 

(2) Where the discretion is held by a trustee, or by an individual but the power 

is fiduciary, the discretion must be exercised in good faith in the interests only of the 

beneficiaries, although it is fair to point out that it is often very difficult to prove that 
a particular decision, within the scope of the trustee or power holder's discretion, was 
taken mala fide or not in consideration of the interests of the beneficiaries; different 

persons will appreciate the best interests of the beneficiaries differently. However there 
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- • · · I h nunciated by Templeman J in Re Mani sty's Settlement 1s o.n overarching pnnc1p e ere, e 

( 1974), where he said: 

h I O be Persuaded to intervene if the trustees act 'capriciously', that is i e court may a s . 
to say. act for reasons which / apprehend could be said to be irrational, perverse, or ,,_ 

relevant co any sensible expectation of the sett/or{.] 

Thus, if the trustee of a trust like the modern trust of Example 5 used the power in 

clause !(ii) to appoint to the class of'beneficiaries' a waiter who had given him excellent 

service, and then appointed him a large sum from the trust under clause 3(i) as a very 

generous tip, this use of the trustee's powers would clearly be irrational, perve~se, or ir­

relevant to any sensible expectation of the settler, and the court would reverse 11. 

(3) Relatedly, even where there is no fiduciary obligation attached to the exercise of 

a discretion, one should generally be able to determine from the trust instrument some 

p11rpose for which the power or discretion was conferred, so that an exercise of discre­

lion for an ulterior purpose will be found to be wrongful. This standard by which to 

judge the exercise of a power or discretion underlies the doctrine of 'fraud on a power: 

which we will discuss below (3.61-3.63). 

(4) Unlil 2013, under the so-called 'principle in Re Haslings-Bass (1975)' the court 

could 1reat the exercise of a power by a trustee as void or voidable, or the non-exercise 

of a power by a trustee could be treated by the court as having been exercised, where it 

could be shown that the truslee would not have acted as he did if he had eilher taken 

considerations into account which he ought to have done, or not taken considerations 

into accounl which he ought not to have done. For example, in Abacus Trust Co (Isle of 
Man) Ltd v NSPCC (2001 ), the court declared void the exercise of a power of appoint­

ment that, having been exercised three days too soon, exposed the beneficiaries of the 

lrust to an avoidable tax liability of £1.2m. On the other hand, in Breadner v Granville­
Grossman (2001), Park J refused to apply the principle so as to hold retrospectively that 

a power of appointment that the trustees failed to exercise before ils expiry had been 

exercised. In Abacus Tr11St Co (Isle of Man) Ltd v Barr (2003) the court held that the 

principle could only be invoked where the trustee's 'error' was due to his breaching some 

duty; Lightman J held that the court could reverse an appointment of 60 per cent of a 

trust fund rather than 40 per cent requested by the settler where the trustee's intermedi­

ary had failed to convey the settJor's message accurately (see further Mitchell (2006)). 

ln Pitt v Holt (2013), the UKSC reviewed all of the case law and held that Hastings-Bass 
was not authority for the court to undo what trustees had done or failed to do on this 

basis. In particular, where a trustee's exercise of a power merely leads to adverse tax con­

sequences, that will not make the exercise voidable. In order for the court to set aside an 

exercise of a power which is within its terms, ie is something that is not prohibited by 

the terms of the trust, but where because the trustee has 'inadequately de)jberated on its 

exercise' the exercise has Jed to a result the beneficiaries would like to undo, it must be 

shown that the trustee has breached a duty in respect of his deliberations, failing to seek 

expert tax advice, for instance, or failing properly to consider such advice. The court said 

the trustee must have breached a 'fiduciary' duty, but it does not appear from the context 

I 
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that the lrustce must have ac1ed in bad faith or in conOict of interest, so until the case is 

furlher interprelcd it is probably besl just to think 1hat the truslcc breached a 't rustee' 

duty, and this might be a duty to lake care, so that even cases where the truslec was neg­

ligent in exercis ing the power in lhe way he did might be set aside. 

(5) Pitt v Holt raised another ground for selling aside a 1rustce's exercise of a power, 
lhat of mistake. The court held that where a lrustee exercised a power in a mistaken be­

lief about the consequences of the exercise (in this case a mailer, again, about liability for 

tax), and the consequences of the mistake arc so grave 1ha1 ii would be unconscionable 

for lhe court lo refuse relief, lhe court will set aside lhe exercise of the power. The UKSC 

did not give any very precise guidance on how lhe notion of'gravity' of the mistake was 

to be applied, and said that this would have to be determined on a case by case basis on 
a close examinalion of lhe facts. 

(6) More recenlly, but so far only in the conlext of pension funds, judges have as­

sessed the validity of a trustee's exercise of discretion on lhe public/administrative law 

'Wcdnesb11ry principle' (Associated Provincial Picture House Ltd v Wednesbury Corpn 
(1948)). For example, in Edge v Pensions Ombudsman ( 1998}, Scolt VC said a judge 

should refuse lo inlerfere unless lhe lrustee look inlo account improper, irrelevant, or 

irralional considerations, or otherwise the trustee's decision could be shown to be one 
th al no reasonable body of trustees could have made. 

3.45 Besides relying upon recourse to the courts lo control the lrustee's exercise of his discre­

tions, a senior m ay make the trustee's exercise of his d iscretions subject to lhe consent 

of a protector (3.23 ), or provide the lruslee with a ' letler of wishes' (7.14) indicating 

to lhc trustee the considerations the settler wishes to bear in mind when exercis ing his 
discretions. 

The validity of dispositive discretions: 
certainty of objects 

3.46 Up until lhe decision of the HL in McPltail v Doulto11 (1971) it was a fairly simple matter 

to distinguish between the way in which the court would enforce the trustees' compliance 

wilh a discretionary trust and the way in which it would oversee the exercise of powers 

of appointment. In lhe case of both any distribution in violation of the terms of the trust 

or power, ie any misfeasance, would be invalid. The chief difference lay in the effects o f 

nonfeasance. With respect to discretionary trusts, if the truslees failed to exercise their 

discretion and distribute the property, the court would order a distribution. Before Kemp 
v Kemp ( 1795), the court would, in rare cases, exercise the trustees' discretion itself to 

dislribule the property unequally to the objects, but following that decision the prac­

tice became to apply the maxim 'Equality is Equity' and distribute the property equally 

amongst them. In the case of powers, by contrast, the case of nonfeasance presented no 

problem. There was no duty for the court lo enforce. 
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Certainty of objects 

f 
. ty that applied to the objects of discre-

3.47 McPI ·twas the test o certain th h 
What changed in ,ai . ed in trust books in e c apter 

II much of what follows is cover . I d 
tionary trusts. Norma Y . d" al thinker I propose to me u e 

h. b k Chapte r 7) but being a ra JC 
on 'Certainty' (int ,s oo • i • bT f discretionary trusts and powers. and 
it here because it concerns the en orcea I Jtyho ·1 d es certainty per se. Certainty of 

b. t der them more t an I o 
the rights of the o iec s un · • d d means nothing more than that 

. t of both trusts an powers, an 
objects is a requ1remen . d. "th sufficient precision who is in the 
the terms of the trust or power have to m icate WI 

class of objects. 

The 'complete list' test and the 'is or is not' test 

. i whether fixed or discretionary, was 
3.48 The historical test for certainty of obiects or trusts, lete list of the objects. 

that, for a trust to be valid, one had to be able to draw up a comp ·s could be easil ac­

ln a discretionary trust for the settlor's children, for example, ~• the settlor's chil~ren 

1.49 

:.so 

r shed since it was clear that the class of objects compnse 
:;~~ one else Whether or not the 'complete list' test was applicable to mer~ power~ of 

. I t 'ell. to be decided in Re Gestetner Settlement ( 1953). The power m question 
appom men 1' f b" t · 1 d" gth . 1 d fluctuating group o o iec s me u m e was a power to appoint property to a arge an h 
settlor's former employees and their surviving spouses. It was held that t e power was 

valid even though a complete list of the possible objects of the power could not be drawn 

up at any one time. Harman J stated: 

{T}he document on its face shows that there is no obligation on the trustees to do more 
than consider-from time to time, I suppose-the merits of such persons of the specified 
class as are known to them and, if they think fit , to give them something• •• I cannot see 
{that) such a duty {makes] it essential for these trustees, before parting with any i~come 
or capital, to survey the whole field, and to consider whether A 1s mor~ deserving of 
bounty than a .. . there is no difficulty . .. in ascertaining whether any given postulant 
is a member of the specified class. Of course, if that could not be ascertained the mat­
ter would be quite different, but of John Doe or Richard Roe it can be postulated easily 
enough whether he is or is not eligible to receive the sett/or's bounty. 

Thus was born the 'is or is not' test for certainty of objects: since the power holder has no 

duty to distribute the property, all that matters is misfeasance, ie if he appoints property 

at all, he must be sure to appoint only to those within the class of objects and not those 

outside it; all he need know with certainty is whether any particular person is within the 

class or not; in particular he does not need a complete list of all objects who are eligible 

to receive. 

ln IRC v Broadway Cottages Trust (I 955), the CA had to decide whether the same test 

should apply to a discretionary trust for a similarly large and fluctuating class including 

the settlor's employees and their wives and widows. In summary, the arguments against 

-
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the 'is or is not' test, and in favour of the 'complete list' test, were these: starting from the 

principle stated by Lord Eldon in Morice v Bishop of Durhnm (1805) that in order to be 

valid, a trust must be one that the court can control and execute, various factors made 
the court's control and execution of such a trust impossible. 

• In the absence of a complete list only a subset of the whole class can be identified; 

such a subset cannot 'claim execution of the trust' or call for the trust property under 

the principle in Sa1111ders v Vautier because the trustees have no duty to distribute to any 

subset of the whole class; as a result, where the whole class of objects cannot be identified 
the trustees' duties are 'illusory'. 

• Since no complete list can be made, ii is impossible to infer that the testator in­

tended a trust for the entire class in equal shares in default of distribution, so the court is 

unable lo deal with a failure of the trustees to distribute by ordering such a division; the 

court could not order a particular unequal division, because that wo uld be exercising a 
dispositive discretion, and that discretion is the trustees' alone. 

• The court's ability to execute a trust must be judged by reference to what might 

happen, not by reference to what is likely to happen. It must be assumed that the trustees 

might, for some reason, refuse to distribute, and the court be required to carry out the 
trust by order. This must be assumed also of new trustees replacing old ones who proved 

recalcitrant. Replacing one set of trustees after another is not execution of the trust by 
the court. 

• The trustee must know or be able to ascertain all the objects whom he might 

select, otherwise he is merely selecting from some members of the class, in wh.ich case 

he is not carrying out the terms of the trust, ie 10 exercise his discretion to select from 
amongst all of the objects. 

• Similarly, the court cannot mend the invalidity o f a trust of this kind by impos­

ing an arbitrary distribution amongst only some of the whole unascertainable class; to 

. create a certain class to replace the uncertain one chosen by tl1e settlor would amount to 
imposing a different trust. 

3.51 The essence of the argument in favour of the 'is or is not' test was that no difficulty in 

practice in effectively controlling the execution of the trust would arise. 

, Having undertaken the trust, the trustees can be assumed to be wiUing and able 

to carry ii out. 

• With respect to malfeasance by the trustees: the 'is or is not' test allows the trus­

tees to ensure that only qualified beneficiaries take benefits, and so the trustees can 

distribute within the terms of the trust. Conversely, distribution to non-objects can be 

determined with certainty, and could be restrained by the court on the suit of any quali­

fied member of the class. 

, With respect to nonfeasance by the trustees: at the suit of any object, recalcitrant 

trustees could be replaced, and this process could be repeated. 'The possibility that not 

I 
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f t s appointed in their place would fail or 
only the original trustees but every set 

O 
~us ee fcal purposes be disregarded.' ln the 

refuse to do this is so remote that it can lodrdpralc le a trust in default of distribution for 
h. d the court cou ec ar unlikely event t is occurre ' Id b d 

a modified class of whose members a complete list cou e ma e. 

3.52 The trust failed. Jenkins LJ had this to say: 

3.53 

3.54 

11 ts' argument which has an attractive air 
We confess to some sympathy for the appe a_n b II , d to prevail We think the 
of common sense, but we do not think that ,t can e a owe . Id t I 

. 1 e which the court cou con ro or 
submissions . .. to the effect that the trust ,s no on . . . . 
execute and that this objection cannot be met by urging the ,mprobab1/1ty of assistance 

• 11 f, d d we also agree that . .. the court by the court ever becoming necessary, are we oun e . . 
would not be executing the trust merely by ordering a change in trusteeship. 

At this time, then, one important distinction between discretion~ry trnsts and powers of 
. th · tive tests for certainty of objects, which directly reflected the 

appointment was etr respec . . . . . f . 
court's consideration that discretionary trusts, being trusts, required poss1b1litie~ o precise 

enforcement in the case of nonfeasance which did not apply to powers of appomtment. 

McPhail v Daulton 

Thus the matter stood until McPhail v Dou/ton ( 1971 ), which concerned a discretionary 

trust for a large class comprising employees and ex-employees of a l~rge company ~n~ 
their dependants and relations. Although about a year before the HL m Re Gulbe11k1a11s 
Settlement Trusts ( 1970) had confirmed obiter that while the ' is or is not' test was appro­

priate for powers, the complete list test remained the appropriate test for discretionary 

trusts, a different panel of their Lordships in McPliail v D011/to11 decided 3:2 that the ' is 

or is not' test was appropriate for discretionary trusts as well. The majority decision, 

given by Lord Wilberforce, essentially recognised the 'common sense' arguments put in 

Broadway Cottages Trusts, accepting that in practice trusts for large classes of beneficiar­

ies could be adequately enforced. 

Lord Wilberforce emphasised that the difference between the practical tasks facing trus­

tees who held a mere power of appointment and those of trustees who held property on 

a discretionary basis was a matter of degree: 

Any trustee {holding a mere power] would surely make it his duty to know what is the 
permissible area of selection and then consider responsibly, in individual cases, whether a 

contemplated beneficiary was within the power and whether, in relation to other possi­

ble claimants, a particular grant was appropriate. Correspondingly a trustee with a duty 
to distribute, particularly among a potentially very large class, would surely never require 

the preparation of a complete list of names, which anyhow would tell him little that he 

needs to know. He would examine the field, by class and category; might indeed make 
diligent and careful inquiries, depending on how much money he had to give away and 
the means at his disposal, as to the composition and needs of particular categories and 

3.55 

3.56 
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of individuals within them; decide on certain priorities or proportions, and then select 
individuals according to their needs or qualifications. If he acts in this manner. can it 
really be said that he is not carrying out the trust? . .. Such distinction as there is would 
seem to lie in the extent of the survey which the trustee is required to carry out; if he has 
to distribute the whole of the trust fund's income, he must necessarily make a wider and 
more systematic survey than if his duty is expressed in terms of power to make grants. 
But just as, in the case of a power, it is possible to under-estimate the fiduciary obligation 
of the trustee to whom it is given, so, in the case of a trust (trust power), the danger lies 
in overstating what the trustee requires to know or to enquire into before he can properly 
execute his trust. The difference may be one of degree rather than of principle ... 

Ir is not correct, however, that the difference between the trustee's exercise of his dis­
cretion to appoint under discretionary trust and a mere power is only one of degree, 
of the extent of the survey undertaken, because in the case of the latter the interests of 
the objects of the power must be weighed against those who would take in default of 
appointment. 

As regards the court's enforcement of the trust, Lord Wilberforce thought that no con­

clusions could be drawn from the fact that in large trusts of this kind, equal division was 
not a possible means of enforcement: 

As a matter of reason, to hold a principle of equal division applies to trusts such as the 
present is certainly paradoxical. Equal division is surely the last thing the sett/or ever in­
tended; equal division among all may, and probably would, produce a result beneficial 
to no one. 

Rather, enforcement should be tailored to the particular trust or power, and the practi­
calities of the situation must be borne in mind: 

Assimilation of the validity test does not involve the complete assimilation of trust 
powers with powers. As to powers . .. although the trustees may, and normally will, 
be under a fiduciary duty to consider whether or in what way they should exercise the 
power. the court will not normally compel its exercise. It will intervene if the trustees 
exceed their powers, and possibly if they are proved to have exercised it capriciously. But 
in the case of a trust power, if the trustees do not exercise it, the court will; ... the court, 
if called on to execute the trust power, will do so in the manner best calculated to give 
effect to the sett/or's or testator's intentions. It may do so by appointing new trustees, or 
by authorising or directing representative persons of the classes of beneficiaries to pre­
pare a scheme of distribution, or even, should the proper basis for distribution appear. 

by itself directing the trustees so to distribute. 

3.57 It should be borne in mind that McPhail does not appear to alter the traditional en­
forcement of discretionary trusts where the class of objects is small: if there are no clear 

indications as to how the trustee ought to exercise his discretion, the court will order an 

equal division amongst all the objects. 
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In the case of both powers and discretionary trusts, the distribution of property must ~lei 

I Normallv the objects of the power or trusts w1 
within the terms of the power or trus · ' ' 

· , f this kind by bringing the trustee lo court. 
enforce the trust to prevent m1S1easance o • . . . 

. • d f course for any property d1stnbuted outside the 
Thev have ever}' mcenhve to o so, o • f 

' . , ·1 ble for distribution to them. In the case o a power, 
roper bounds is property not a\ a1 a . d , 

p · rk f to be undertaken by those entitled upon e,ault 
however, this enforcement is more I e y . . . . d , 

. Th h th power is not exercised al all m the given llme perio , ,or any 
of exercise. ey ope e d ' d 

. · th · They are therefore likely to be astute to 1scover an 
unappomted property 1s eirs. . 
object to any appointments outside the proper class of obJects. 

'd · 
1 
·ng outside the class of objects, a purported exercise of a power will be 

Bes1 es appom 1 · . . d · 
. 1·d 'fthe power holders never truly applied their minds to what they were omg, as 
mva 1 1 d h d" · fth 
• -r, ( J 984) where the power holders blindly followe l e 1rect1ons o e m Tumer v , 11rner , 
settlor without appreciating they had a discretion to exercise. 

3.58 

3.S9 

In the case of nonfeasance, it is clear that the court must enforce tl1e trust by one of the 
3

"
60 

t· d by Lord Wilberforce (3.56) according to the nature of the trust. An ways men 1one • . 
illustration is found in Re Locker's Settlement Tmsts (1978). There, trustees of a_d1scre-

tionary trust applied to the court for its approval when they sought to distnbute income 

which had arisen over a three-year period some eight years before, but which they ~ad 

failed to distribute at the time as they ought to have done. II was argued that, having 
failed to comply with their duty at the relevant time, the trustees were disabled from 

distributing the income on a discretionary basis among the objects now, and that the 
court must give effect to the trust by ordering an equal division among all the obJects. 

Goulding J disagreed. Although, following McPhail, the court had ample power to ex­

ecute a discretionary trust upon the failure of the trustees to do so, trustees intent upon 

making good their past failure by subsequently exercising their discret.ion should be 

encouraged to do so, as this was more in keeping with the settlor's intention than execu­
tion by the court, although in such circumstances the court should 'readily listen' to any 

misgivings about such a course where the trustees have failed to listen or act upon the 

beneficiaries' requests for distribution; in such a case the ample powers of the court to 

execute the trust might justifiably be invoked. Furthermore, a distinction may be drawn 

between powers of appointment and discretionary trusts in this regard. Failure to exer­

cise a power of appointment results in the property going to those who take in default 

of appointment, so a power holder's failure to act normally raises no issue of this kind. 

Goulding J did not specifically consider the case of a failure of a trustee or other fiduci­

ary power holder to act in a timely fashion. One presumes that the court might have 

to engage in some remedial measures if ii were shown that property went to someone 

who took in default of appointment and the trustee or other fiduciary power holder did 

not even consider exercising his power of appointment as his duty requires. Indeed, in 

certain cases, the courts will control mere powers to the extent of requiring their exer­

cise. Thus in Klug v Klug (I 9 I 8), the court felt under a duty to direct a transfer of funds 

( under a power of advancement, 10.41 et seq) 'when one trustee very properly desires 

to exercise his discretion ... and his co-trustee [ who refused to do so because she disap­

proved of the beneficiary's marriage) will not'. And in the case of pension fund trusts, the 

Excessive and fraudulent exercises of powers 95 

beneficiaries who have earned th · · h I · · e1r rig Is may 1ave legitimate expectations that mere 
powers held by trustees lo aug I th b fi · · · men e ene ts lo which they are strictly entitled under 
the trust will be exercised in th · r (M · · e1r ,avour ettoy Pension Trustees Lid v £,,ans ( 1991 ); see 
also Nobles ( 1992b) ). 

Excessive and fraudulent exercises of powers 

3.6l A purported exercise of a power will also be invalid if it is 'excessive' or constitutes a 
'fraud' on the power. A power of appointment or advancement is 'excessively' exercised 
when the trustees purport to us t t f d b fi · · e rus un s lo ene l an obJect of the power m a way 
that is not provided for by the Wh h · · · power. et er an exercise of a power 1s excessive often 
turns on the words with , .. h,.ch th · d · · • e power 1s expresse . For example, m this passage 
from Re Pilkinaton (1964) V1·sc t R d f"ffi d" h · · . o , oun a c I e 1scusses ow applicat1ons of trust money 
by exercise of a power of advancement were regarded as restricted to certain kinds of 
expenditure: 

The word 'advancement' itself meant in this context the establishment in life of the ben­
eficiary who was the object of the power or at any rate some step that would contribute 
to the furtherance of his establishment. Thus it was found in such phrases as 'preferment 
or advancement' . .. , ' . . . advancement or preferment in the world', and 'placing out 
or advancement in life'. Typical instances of expenditure for such purposes under the 
social conditions of the nineteenth century were an apprenticeship or the purchase of 
a commission in the army or of an interest in business. In the case of a girl there could 
be advancement on marriage .. . Advancement had, however, to some extent a lim­
ited range of meaning, since it was thought to convey the idea of some step in life of 
permanent significance, and accordingly, to prevent uncertainties about the permitted 
range of objects for which moneys could be raised and made available, such words as·•or 
otherwise for his or her benefit' were ofren added to the word 'advancement'. 

Similarly, the word 'appoint' has been construed as not allowing a trustee to appoint trust 

property on new discretionary trusts for objects within the power-that is an excessive 
exercise of the power, because a power to appoint is a power to transfer fixed interests to 

persons within the class, not to delegate that decision to the discretionary trustee under 
a new trust (Re Hay's Settlement Trusts (1981). 

3.62 A fraud on a power occurs when the appointment is made to a person who is properly 

within the class of objects, with the purpose, however, of benefiting someone who is not a 
proper object, where, for example, a power holder who could only appoint to members of 

her family appointed to her sister believing and intending that the sister would apply most 
of the funds for the benefit of a couple with whom she had lived (Re Dick (1953 )). The 

leading case is the PC decision in Vatcher v Paull (1915), which outlines the basic princi­
ples: 'fraud' does not denote conscious immoral or dishonest wrongdoing, but merely that 
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. b fit someone outside the class of 
. I th intention to ene . 

the power has been exercised wrt 1 e b . between the appointer and appointee, 
b d under a arga1n , 

b. ·ts T)'Pically this "~II e one ty secure the benefit ,or someone o jec . • i I of the proper 
under which the latter will upon rece p h ·nter himself when he is a non-object, 

I typically t e appm b 
t properly within the c ass, . 

1 
, f aud 10 occur. The test appears to e 

no . kl d is not essenua ,or a r . h 
although a bargain of this n b nefit a non-object by making t e ap-

h dl 'bu~ely~o~~ e · 
that the power holder as e 1 . . . h t the appointee might not, as 1t turned 

. b' 1 . nd 11 1s irrelevant t a . 
Pointment 10 a valid o JeC • a . . . h (R Dick) Fraud does not occur simply 

. d .th th appointers w1s es e · . . . 
out have comphe wi e . . . of the power; only conditions that 1f 

· ditions on J11s exercise 
because the appointer ~ets con f h a ointment for a third party will be bad. 
fulfilled result in securing the benefit o t e PP . 

N Z I nd case of Wo11g v Burt (2005). Under a 
. . red in the ew ea a 

These pnnc1ples were app 1 . d hild n would receive no income payments for 
th testators gran c re 

testamentary trust, e d another beneficiary, which, in the event, 
'f th • mother were to pre ecease 

their support I e1~ h. ' . t ke' the trustee exercised a power of appointment which 
she did. In order to x t is '."1s _da • .d. her with $250,000 so that she could fund 

. b. t the testators w1 ow, prov1 mg 
had as its o JeC . Th N 2 land CA held that the appointment was a 

f. r the grandchildren. e ew ea 
a trust O 

, • 1 of a 'deliberate scheme to subvert the terms of 
clear fraud on the power, ,arming par . . 

. th h that a trustee will commit a fraud on a power where the will'. It 1s not e case owever . . . 
. . d , h b fit of an obi·ect of the power, even 1f the benefit 1s an in -

power 1s exercise ,or t e ene . 
R Cl ST (1966} (10 44 10 46) the court approved of an appointment 

direct one. In e ore · • · . 
· h b ti · to allow him to make a charitable donation he felt morally bound to a nc ene c1ary . 
k B t t · xv A (2005} the court refused to sanction the appointment of to ma e. y con ras , in , _ _ . 

the entire trust fund to an object who wished to donate 1t all to charity; the court did not 
think that such an advancement would allow the object to make a donation which she 
was morally obliged to make, if only because the amount exceeded anything she could 

have been obliged to give out of her own resources. 

Interests under discretionary trusts and 
powers of appointment 

As we have seen (3.3 5), the principle in Saunders v Vautier applies to discretionary 
trusts, but this does not mean that the beneficiaries, if all sui juris, are treated as hav­

ing a vested interest, either individually or together; only if they exercise their Saunders 
v Vautier rights and demand the income or trust property from the trustees do they 
acquire indefeasible interests (Vesley v /RC (1979)). Indeed, rather than 'co-owners' or 

'group-owners: until such time as each object has his own individual right to retain what­

ever income is appointed to him, their individual interests are essentially in competition 
with each other (Lord Reid, Gartside v /RC (1968)). It is worthwhile noticing that one 

party m many of these cases is the !RC, the Inland Revenue Commissioners. Whether or 

not an object has a vested interest has been important for purposes of taxation law (see 
eg Pearson v /RC (1981}; Re Trafford's Settlement (1985)). 

\ , 
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In general (there are exceptions, see 10.62 el seq), in the case of general or hybrid ~ow­
ers, the objects have no rights whatsoever, since the class of objects amounts, essentially, 
to the whole world, or in the case of hybrid powers, the whole world minus a few. Tho~e 
entitled in default of appointment will have the only rights to ensure that the power is 
not improperly exercised. Objects of special powers are in a similar position to objects 
of a discretionary trust individually, but not collectively. Individually, they may of course 
retain what is appointed to them, and they can enforce the power by ensuring no inva­

lid appointments are made, and where the power holder is under fiduciary obligations 
(3.16}, can insist upon the power holder properly considering its exercise, although 
they cannot, of course, insis t upon any appointments (Re Gulbc11kian's Settlement Trusts 
( 1968)). Their interests are in competition not only with each other, but primarily with 
those entitled in default of appointment, who are generally regarded not only as the 
primary objects of the settlor's bounty ( Vatc/1er v Paull ( 1915)), but also as the persons in 
whom the property is vested, subject, of course, to defeat by the exercise of the power of 

appointment (Re Brooks' Settlement Trusts (1939}}. 

1l1e decision in McPhai/ poses some practical difficulties. As Hayton ( I 996) has said, 

one of the irreducible core elements of a trust is an obligation owed by the trustee to 
the beneficiaries. In a McPhail-type trust, however, the beneficiaries appear to be little 
more than postulants, seeking the trustees' largesse but having perhaps little incentive 
as individuals to pursue the remedies that the HL made available to have the court 

replace the trustees or help devise a scheme of distribution. Since there is no clear like­
lihood that pursuing such remedies will result in a favourable distribution (ie one that 
includes oneself) , who would bother seeking them? Although Lord Wilberforce was 
keen to forge rules to reflect the practical, common-sense realities of the situation, did 

he not disregard the rather obvious point that the object of a large discretionary trust 

may have little more real incentive to enforce the trust than does the object of the mere 
power? Lord Wilberforce expounds the various approaches that the court, ' if called on', 

might make to enforce the trust in a practical fashion, without considering whether, in 
reality, these 'practical' remedies are likely ever to be asserted by the objects (in particu­
lar considering what rights they might have to information about the trustee's conduct 

of the trust {10.60 et seq)). Remember that, in the case of a mere power to appoint to 

such a large class, there will always be those who take in default of appointment who 

have an interest in monitoring the trustees for misuse of the power. There is no one with 

a similar interest in property held under a large discretionary trust. Remember that 
trusts are private. Should the law create an exception in these cases and require trustees 

of a McPhail-type trust to publicise its existence, in order to increase the chances of 

enforcement (though who, prior to the publication, would be in a position to enforce 
an obligation to publicise)? Should such an obligation extend to powers to appoint lo 

large classes of this kind? 

Besides enforcement, there is also the issue of Saunders v Vautier rights and equita­

ble ownership. Whatever such rights discretionary objects have under a McP/wil-type 
trust in theory, they are clearly impossible to exercise if the class of beneficiaries cannot 
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. . t · •ble on the complete list test. The objects do 
b. th because 1t 1s unascer am« 

com me toge er II . ht in the property whatsoever, but merely 
h individua y, any ng 

not have toget er, nor f h t t The trustees, for their part, appear to be legal 
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ave a ng 1 0 e . bl . ht of enforcement of the beneficiaries (see Harris 
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. the nature of the benefic1arys interest under 

) G b'ch (!974)) Never! e ess, given 
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• • t require us to say that discretionary trusts of the 
the trust (2 99), this does not appear O b ' 

. . · d 'call d 'ffi t from other trusts. The interest that an o 1ect has is 
McPhml kind are ra 1 Y I eren . . h 
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. f I t never have any possessory interests in the trust 
trusts. Because the o 1ects o a rus 

. • • f b · b' t (though by virtue of the terms of a trust they may 
assets JUSt in Virtue o eing O 1ec s . . . . 

. ak h t ut them in possession of tangible trust assets), 1t 1s 
have the nght to m e t e trus ee P 

•a1 t the conception of a beneficial interest under a trust, that 
not essentt to a trust, or o . . 

• h · d . t ested interests in the trust assets. All benefietal interests any obJect as any 1mme 1a e, v . . 

( 
· · the case where the terms of the trust require the obiects to 

under trusts excepting. again, . . 
• · ft 'ble trust assets) are essentially future interests in the sense be put in possession o ang1 , 

• bl · th t ustee to exercise his power of transfer to transfer the legal of being a e to require e r . • . 
•t1 1 t the obi·ects There is no conceptual problem of finding a benefietal 

ti e to trust asse s o . . . 
interest' here that correlates with the trustee's absence of a beneficial interest'. so long as 

it is understood that the interests of the objects exhaust the beneficial interest in the trust 

assets, though such interests are future or contingent interests. The essential point to 

notice here is that the trustee can hold trust assets not to his own benefit yet at the same 

time so that the benefit will enure only to the benefit of others on a future, contingent 

basis. Those future and contingent interests absorb all the benefit the assets have. Thus 

the McPhail trust is perfectly compatible with the idea that the trustee has no beneficial 

interest in the trust assets, whilst only the objects do. 

L Protective trusts 

68 A beneficiary under a fixed trust, such as a life tenant, has a vested interest in the trust 

property, which can be assigned, or given as security on a loan and, most significantly, 

will go into the beneficiary's estate in bankruptcy if he becomes insolvent. A settlor may 

be happy to give a beneficiary an interest under a trust, but may like to avoid that entitle­

ment going to pay his creditors ifhe becomes bankrupt. A protective trust is a device that 

combines a determinable life interest with a discretionary trust to protect trust assets 

from just this occurrence. 

A determinable life interest followed by a discretionary trust 

9 The protective trust works as foUows. There are two trusts: first, there is a gift of a de­

terminable life interest in favour of the person the settlor wishes primarily to benefit, 

for example his son, who is known as the 'principal beneficiary'; on the occurrence of 

I • 
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a determining event the trust property is then to be held on a second trust, which is a 
discretionary trust in favour of a class of objects, which may include the principal benefi­
ciary himself. The determining events always include the situation in which the principal 
beneficiary's right to income is assigned to anyone else or goes to his trustee in bankrupt­

cy, but typically also includes any case where the beneficiary's interest becomes charged 
or, more vaguely, 'payable' to anyone else. On the determining event, 1he secondary, dis­
cretionary, trust kicks in by operation of law, for the determinable interest automatically 
terminates when a defeating event occurs-no exercise of any power of revocation is nec­
essary. The situation will now be that the income is distributable at the trustees' discretion 

to the objects of the secondary trust, 'the secondary objects'. Since an individual object 
of a discretionary trust has no vested interest in the trust property (3.64) neither can his 
creditors nor trustee in bankruptcy, and thus the trust property is kepi out of their hands 

so long as the trustee chooses not to give the bankrupt object any, which, obviously, he 
will not, though he may apply property to this object's benefit (3.81 ) . 

3. 70 ll is absolutely essential that the first gift is a determinable life interest and not a life in­

terest defeasible upon a condition subsequent, for any one of three reasons, otherwise 

the protective trust will not work. The chief reason is that as a matter of h istorical con­
cepts of property, conditions that prevent the alienation of property, ie the assignment, 

charging, o r transfer by operation of the law of property, are absolutely void, whereas 
determinable interests that determine upon an alienation are not (Burn ( 1994), at 345). 

Secondly, and less crucially, a condition subsequent is strictly construed and, if uncer­
tain (eg too vague), the condition is struck down but the gift remains; thus if the con­

dition were struck down in this way, the principal beneficiary would take an absolute 

life interest, which would not be protected. Finally, and least importantly, gifts defea­

sible upon condition subsequent do not end automatically when the condition arises; 

rather, the happening of the condition gives the secondary donee a right to bring the 
principal gift to an end; therefore the secondary donee must act. For example, in the 

case of land, the secondary donee acquires a right to re-enter the land if the defeating 

condition occurred, but the primary donee's rightful possession of the land lasts until 
the secondary donee actually re-enters. With respect to the protected life interest in 

income, that would mean that at least one of the secondary objects would be required 

to demand that the trustees henceforth apply the property under the secondary trust. 

Presumably, this would be no more than an inconvenience in most cases; nevertheless, 
if protective trusts could be framed in terms of conditions subsequent the primary 

beneficiary's life interest would remain foUowing a forfeiting event, and the trustee 

would be required to apply the benefits to, for example, a trustee in bankruptcy, until 

a secondary object acted. 

No protective trust for oneself 

3.71 Although technically the protective trust works just as well for a settlor who wish­

es to transfer his own property on protective trusts to avoid the consequences of his 

own bankruptcy, this is not allowed (Re Brewer's Settlement (1896)). The justification 

I· 
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is roughly as follows: A may give B a gift structured or limited in whatever ways he 

wishes, so if he wants B to have an interest, but not B's trustee in bankruptcy sho uld B 
become insolvent, that's OK. As a donee from A, B cannot expect any particular g ift, 

or any gift at all, and neither can his creditors; if the latter are therefore deprived of 

Xs bounty, they have no just cause to complain. On the other hand, A may not escape 
h is liability to his own creditors by purporting to 'give' h is property to himself in the 
same way. His own property is absolutely his, and must retain the normal 'inciden t: ie 

conceptual attribute, of property, of being available to pay his debts. (In other jurisdic­
tions, which offer 'asset protection trusts: such creditor avoidance may be possible: see 

eg Matthews (2006).) 

72 On the other hand, a person may put his property on trust for himself, determinable 
on the e,•ent that he assigns or charges or otherwise alienates it- the policy is on ly 
against defeating one's creditors. If a selllor includes as one of the events his becoming 

bankrupt anyway, that provision will be ineffective against his trustee in bank ruptcy 
in accordance with the general policy, but does not make the other events ineffect ive. 
So, in Re Detmold (1889), the occurrence of one of the other operat ing even ts termi­
nated the trust, and therefore the selllor no longer had an interest that co uld pass into 

his estate in bankruptcy when he later became bankrupt. What happens, however, if 

the selllor becomes bankrupt, so that the life interes t passes as one of his assets into 
the hands of his trustee in bankruptcy, and then another defeating condition occurs? 

Is the life estate subsequently defeated by the later terminating event? The secondary 
objects will obviously argue 'yes: since they will claim that their rights against the pri­

mary beneficiary must remain against his 'successor in title', ie anyone who takes the 
life estate from him. The answer, however, is 'no'. Peterson J nicely reasons it out in Re 
Burroughs-Fowler ( 1916): 

It is said that the result may be that the trustee in bankruptcy will be in a position to 
dispose of more than was vested in the bankrupt himself. That would be so in any case, 

because, so far as the trustee is concerned, the provisions for terminating the protected 

life interest upon bankruptcy are void. It seems to me that the true view is that, so far as 

the trustee in bankruptcy is concerned, the provisions as to bankruptcy and insolvency 

must be excluded from the settlement, and the trustee is therefore in a position to deal 

with the interest of the {bankrupt} . . . as if those provisions were excluded. So far, how­

ever. as the [secondary object] is concerned the forfeiture by reason of the bankruptcy 

has already taken place, and, therefore, it is no longer possible for the {bankrupt] here­

after to do or suffer something which would determine his interest. The result is that the 

trustee in bankruptcy is in possession of the life interest of the bankrupt, which is now 

incapable of being effected by any subsequent forfeiture. 

"he s 33 protective trust 

rotective trusts can be expressly stated in a trust instrument, but may also be cre­

:ed by directing the trustees to hold property for X 'on protective trusts: which 

' •· 
I 
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automat ically invokes the • 1 
T A 

particu ar protective trust formu lated ins 33(1 ) of the 
rustee ct 1925: 

33. Protective trusts 

(1) Where any income includ· . 
. d. · mg an annwty or other periodical income payment 
is irected to be held O • • . n protective trusts for the benefit of any person (in this 
section called 'the pr · 1 b ,. . , . rncrpa ene11c1ary) for the period of h;s life or for any less 
penod, then during that • d (" h" . · peno rn t 1s section called the 'trust period') the said 
income shall without p · d. ' re;u ice to any prior interest, be held upon the following 
trusts, namely:-

(i) u pon truSt for the principal beneficiary during the trust period or until he 
whether before or a,.. th . . . . ' ,.er e termination of any prior interest, does 
or attempts to do or suffers any act or thing, or until any event hap­
pens, other than an advance under any statutory or expreu power, 
whereby, if the said income were payable during the trust period to 
the · · / b · prrncrpa ene(lc,ary absolutely during that period he would be 
d . • 

eprr~ed of the right to receive the same or any part thereof, in any 
of which cases, as well as on the termination of the trust period, whichever 
happens first, this trust of the said income shall fail or determine; 

(ii) If the trust aforesaid fails or determines during the subsistence of the trust 
penod, then, during the residue of that period, the said income shall be held 
upon trust for the application thereof for the maintenance and support, or 
otherwise for the benefit, of all or any one or more exclusively of the other 
or others of the following persons (that is to say)-

(a) the principal beneficiary and his wife or husband, if any, and his or her 
children or more remote issue. if any; or 

(b) if there is no wife or husband or issue of the principal beneficiary in ex­
istence, the principal beneficiary and the persons who would, if he were 
actually dead, be entitled to the trust property or the income thereof or 
the annuity fund, if any, or arrears of the annuity, as the case may be; 

as the trustees in their absolute discretion, without being liable to account for the 
exercise of such discretion, think fit. 

3.74 As the s 33 formulation of the events giving r ise to forfeiture (in bold above) shows, 
forfeiture clauses are generally very widely framed so as to apply to any circumstance 
that migh t defeat the principal beneficiaries' receipt of the benefit of the trust. Notice 
the initial phrase in bold, 'whether before or after the termination of any prior interest', 

which indicates that if the trust initially takes effect in circumstances where a determin­
ing event has taken place (eg any income the primary beneficiary received would be 
payable to a th ird party), then there will be a forfei ture at the outset. This occurred in Re 
Walker (1939): the person who would become a principal beneficiary under a testamen­
tary protective trust was a bankrup t who had applied for his discharge from bankruptcy. 
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. d d .1 for one month and in this period the 
t d the discharge but suspen e I ' 

The court gran e ' .11 b krupt when the trust came into effect 
testator died. Bad timing. Because he was sll a an 

on the testator's death, the interest was forfeit. 

f (i (i •t clause whether the s 33 formula -

I~there is a doubt as to th~:~st:::~::~~~ ;av::: :;1~:eprinci~al beneficiary, not p~imar-

uon or an expr_esshclafiuse, b" t f the settlor's bounty-the settlor obviously considered 
ily because he 1st e rst O jeC O 

· • E (1892)) b t 
. b h ' f benefit as well (Re Sartoris state - u the secondary obiects to e wort ) o a , , . 

h •I . h to assert their rights based upon a ,or,e1ture 
for the mundane reason that t ose w 10 w1s 

. h , , ·t h s occurred (Re Bari11g's Settle111e11t Trusts 
have the burden of showing t at a ,one, ure a 

(1940)). 

The actual words of the clause are all-important, as shown by the _pair of cases, _ R~ 

G 
- 's 1,v,·11 Trusts ( 1943) and Re Hall (1944). In both cases the principal beneficianes 

ourJU T d" . h h 
income became payable to the Custodian of Enemy Property under the ra mg wit t e 
Enemy Act 1939 by virtue of their residence in France during th_e Second World War. In 

fli t 'f there was no forfeiture, the Custodian would hold the income on behalf of the 
e ec, 1 1 d 1 · 

· · I benefici•rv until the war was over or they could return to Eng an to c aim 
pnncipa - , . G · h ,11 
it, so it was to the beneficiary's advantage if there were no forfeiture. In . our;u t e " 1 
creating the trust incorporated the statutory provision, by which the hfe tntere~l can 

terminate upon the happening of any event; Simonds J concluded that the happen mg of 
the events made the income payable to the Custodian, so the forfeiture occurred: 

tt was urged upon me by council for Madame Gourju that the result of such a deci­

sion is a forfeiture by reason of an event which can never have been contemplated by 
the testator. an event. moreover. of a wholly different character from any event fairly 

within his contemplation. With that I cannot but agree, but the words of the clause are 
too strong for me, and I can only express the earnest hope that in the welter of legisla­
tion that peace will bring, the hard case will not be forgotten of a beneficiary who, like 

Madame Gourju, suffers an undeserved forfeiture of her income. 

77 Br contrast, in Hall, the forfeiture clause was an express provision that did not refer lo 

the happening of events, although it did comprise the principal beneficiary's 'suffer! ing] 

anr act or thing' whereby the property would become payable to someone else. Uthwatt 

J construed it this way: 

Reading the clause as a whole. it seems to me that it is directed to the forfeiture of the 
annuity in the event of the annuitant personally doing certain classes of things, such as 

alienating or charging it, or permitting an act to be done whereby she is deprived of her 
annuity. It appears not to be directed to a case where the annuity is subject to an aliena­
tion which is not the result of the countess's own act ... She was in France, the normal 
place for a French national, when her property became subject to the provisions of the 

Act. and I fail to see how the fact that she was there and remained there can be said 
to amount to the doing of an act of the kind which is contemplated by the clause. The 

question whether she has 'suffered' anything is, perhaps, more open. The word 'suffer' is 

3.78 

3.79 
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capable of more meanings than one. I have come to the conclusion that it is proper to 
attribute to the word in this clause the meaning 'permit'. It is clear that the annuitant 
has not permitted anything to be done. 

Section 33 or the Act expresslr exempts the exercise of a power of advancement from 

being a cause of forfeiture, and this applies to any trust that incorporates the statutory 

provision. A power or advancement allows the trustee to advance, or pay, capital to the 

income benc/iciarr ( 10.41); the obvious effect or doing so is lo reduce his right to in ­

come, since as a result there is less capital upon which income can arise, and so, but for 

the exemption, the advancement could be seen lo work a forfeiture. The exemption ap­

pears to apply to express protective trusts as well (/le Rees (1954)), and mar simply be a 

man er o f common sense not requiring any statutory exemption (Re Hodgson ( 1913); Re 
Shaw's Sct1/c111e11t ( 1951 ))-advancements simply secure the benefit of the trust property 

to the beneficiary by another means, not deprive him of his entitlement lo it. Whether 
the exercise of any other power that affects the principal beneficiary's right to income, 

such as a power lo appoint capital to a third party, causes a forfeiture, is a matter of in­

terpretation of the instrument. 

Under the Trustee Act 1925, s 57, the court may by order 'vary', ie modify, the terms of a 

trust (1 0.68), and such orders, though they mar affect the life tenant's right to income, 

do not effect a forfeiture: 

If and when the Court sanctions an arrangement or transaction under s 57, it must be 
taken to have done it as though the power which is brought into operation has been 
inserted in the trust instrument as an overriding power. {Farwell J, Re Mair (1935}] 

Orders affecting a life tenant's right lo income made under the court's divorce jurisdic­

tion to distribute property likewise do not effect a forfeiture (Ge11eral Accident Fire a11d 
Life Assurance Corp11 Ltd v !RC ( 1963 ), CA), and where the court order extinguishes one 

spouse's protected life interest entirely, this extinguishes the secondary discretionary trust 

as well- it does not arise as if the extinction of the primary trust counted as a forfeiture 

(Re Allsopp's Marriage Sc/lle111c11t Trusts (1959)). Re Richardson's Will Trusts ( 1958) is an 

anomalous exception. The case concerned a protective trust that was to operate until the 

principal beneficiary anained the age of 35, at which time his interest became absolute. 

On 3 June 1955 the court ordered that a payment of £50 per annum to his ex-wife be 

charged on his life interest; on 24 October 1955 he turned 35, and on 27 August 1956 he 
was declared bankrupt. Danckwerts J held that the court order effected a forfeiture. It is 

difficult not to believe that the result was motivated by the fact that, without the forfeit­

ure, the trustee in bankruptcy would have acquired the interest in the income subject to 

the wife's charge, leaving the principal beneficiary nothing. Instead, under the discretion­

ary trust upon forfei ture, the former principal beneficiary was entitled to discretionary 

payments, which it appears had in fact been made before his bankruptcy. 

3.80 It is clear that a forfeiture should occur whenever the principal beneficiary's right to 

receive the income is transferred or charged either by the beneficiary himself or by 
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. f h ' ri'ghts as in Re Balfour's Settlement . f I b ther's exercise o 1s • 
operatlon o aw or Y ano . , . . tion of a breach of trust the trustees 
(1938), where by reason of the benefic1arys msllga . h f c c . 

. . • ( l 1 57). More difficult 1s I e case o 1or,e1ture 
were entitled to impound the mcome · . bl 

1 
• someone other than the 

u on the condition that the income becomes paya e O 
. , 

~nci al beneficiary. In Re Bari11g's Settleme11t Tmsts (I 940) it wa~ held that. pa~-
p P f th those where the pnnc1pal beneficiary s 
able to' covers a broader range o cases an h B 

b fan assignment or c arge. ut a 
Property interest vests in a third party Y reason ° h d b f ffi . 

h · · I beneficiary as e ts o su c1ent 
forfeiture cannot arise simply because t e pnncipa ff Th . 

· · t paying them o . e rncome size that he must devote some of his trust mcome o 
remains payable to him, and he only has the personal duty to ~ay these ~ebts out of 

all of his property. In order for a forfeiture lo arise under the payable lo prov1s1on, 

some third party must be able to demand that the trustee must pay the trust rncome 

10 
him directly, and such circumstances should generally involve the state, as tn the 

cases earlier concerning the Custodian of Enemy Property and court orders upon di­

vorce. Jn Re Earing's Settlement Trusts an order of sequestration, which allowed third 

parties to demand payment of the principal beneficiary's income to enforce another 

order of the court, was held to forfeit the life interest. However, the cases also appear 

10 indicate that 'payable to' will be construed narrowly, ie to the case where the third 

party may demand payment of the income as it arises, ie as the trustee receives it or 

can claim it, for example when dividends are paid on shares or rent on land falls due; a 

third party's right to demand income that has already ace med under the trust, ie funds 

that were already in the trustee's hands, does not effect a forfeiture (Re Greenwood 
(1901)). Furthermore, a forfeiture does not occur where a third party did acquire the 

right to demand payment of the income as it arose, but that right ended before any 

income actually accrued, on the basis that until any income arose none was actually 

'payable' (Re Long111a11 (1955); see also Re Salti11g (1932)). A trustee's right to require 

payment from the income for his charges and expenses as attorney to the principal 

beneficiary causes no forfeiture; it is akin to the appointment of an agent to collect 

one's rents who has the right to deduct his commission before paying the remainder 

to the beneficiary (Re Ta11cred's Settleme11t (1903)). In Re Westby's Settlement (1950) 

Lord Evershed MR held that even if such a right to be paid expenses was effective to 

create a charge over the income, the interest would not be forfeited; a forfeiture clause 

is directed to protect the beneficiary's net income from the trust after any proper ex­
penses are incurred. 

81 Following a principal beneficiary's bankruptcy and consequent forfeiture, he may be an 

object under the secondary discretionary trust, and will be if the s 33 provision is in­

voked. Following his discharge in bankruptcy, he may be paid income at the trustees' 

discretion. While still a bankrupt, the trustees may apply income for his benefit (2.1 1 ), 

by, for example, providing him with consumables such as meals or services such as ac­

commodation, but only to the extent that this is for his 'mere support' (Re Ashby (1892)). 

Any money that is paid directly to him may be claimed by his trustee in bankruptcy, but 

to the extent that he receives no property in his own right, as when the trustee, at his 

discretion, pays third parties for services, the trustee in bankruptcy has no claim, for the 
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bankrupt receives no property (Re Cole111a11 ( 1888); Re Smith ( 1928)). Unless the trustee 

has the power to accumulate income, however, he may not retain accrued income in 

order lo pay it to the former principal beneficiary upon his discharge from bankruptcy; 

the trustee must distribute the income within a reasonable time following its accrual (Re 
Go11rj11's Will Trusts (1943)). 
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SELF-TEST QUESTIONS 

What is a 'nomineeship' (review 2.15), a 'fixed trust', a 'discretionary trust', and a 'power of 

appointment', and how do the interests of the objects of each differ? 

2 As regards the modern form of trust in Example 5 is it correct to say that 'The limitations 

[ie the gifts] in default of appointment may be looked upon as embodying the primary 

intention of the donor of the power' (Vatcher v Paul (1915))? 

3 Acting as the settler, write several provisions in a trust instrument giving d ispositive and 

administrative discretions to trustees, to individuals nominatum, and to an individual 

nominatum who is also described as the 'protector of the settlement'. Then elaborate 

how you think the court would determine whether these discretions must be exercised, 

whether they were 'mere' powers but fiduciary powers, or whether they were pure per­

sonal powers. 

4 What are 'income interests', 'capital interests', 'successive interests', 'defeasible interests', 

'absolute interests', 'vested interests', and 'contingent interests'? Give examples of each, 

and apply these terms to the various interests in Examples 1 to 5 at 3.3. 

s Following McPhail v Dou/ton (1970), the distinction between discretionary trusts and 

powers of appointment held by trustees is only one of degree. Discuss. 

6 What is an 'excessive delegation' of a power? What is a 'fraud' on a power? Give an 

example of each. 

I! 
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7 

8 

. 1 chieve its purpose? . , 
How does a protective trus a . 1 ust for life or untrl he does or 

to hold for hrm on r . 
. , block of flats to trustees . 1 happens whereby Enc would 

Enc trans,ers a . or until any even 

!tempts to do or suffers any act or thing. I . me or any part thereof', upon the hap-
a . the renta rnco 

d 
. ed of the right to receive . ., The rent from the apartment 

be eprrv d .1 on trust for hrs wue. 
. of which they were to hol 1 

• • Eric is declared bankrupt, and the 
penrng d d ct a commission. 
house iscollected by agents who e u to his brother Ph ilip. Advise Eric 's trustee 
next day he assigns his interest under the trust 

in bankruptcy. 

Constructive trusts 

SUMMARY 

Effectively declared trusts and trusts that arise by operation of law (TAB0Ls) 

Varieties of constructive trust 

'Anticipatory' constructive trusts 
Third-party recipients of property transferred in breach of trust 

Trusts of the family home 

Fraud and theft 
The nature of the constructive trust: 'institutional' and 'remedial' constructive trusts 

Effectively declared trusts and trusts that arise 
by operation of law (TABOLs) 

4.1 In Chapter 3 we considered express trusts, and there I advised that the way to under­

stand express trusts is to think of them as trusts made by the settlor himself when he 
effectively exercises his powers of ownership to create a trnst. In contrast to these trusts 

there are also trusts that arise by operation of law (TABOLs) (2.6). The law itself 

imposes trusts in certain circumstances, which is to say that on certain events occur­

ring the law itself recognises that an equitable title in the property of someone arises 

for the benefit of someone else. The former sort of trusts might be called 'intentional 

trusts: because the settlor by effectively exercising his powers to create a trust has 

produced what he intended, but this usage can be dangerous: as we shall see in this 

chapter, a person's intentions are often relevant to whether a TABOL arises, and so it 
is probably clearer to call trusts that are effectively created by an owner's exercising 
his power to do so 'declared' or 'effectively declared' trusts, since the general term for 

the expression that counts as exercising one's power to create a trust is a 'declaration 

of trust'. 

4 .2 As we will also see in this chapter, there is controversy in some cases as to whether the 

trust in a particular case is a declared trust or a TABOL, and it is important to see 

that this sort of uncertainty has a historical aspect to it. Recall the way that uses first 

arose ( 1.18 et seq). In its origins, the obligation to hold property on use was not a 

I 
I· 

I 
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. . b bl" 1· n in honour binding the feoffee to use morally, but 
legal obhgat1on, ut an o ,ga 10 • . 
not le all . The Chancellor, however, as we have seen, began to enforc_e uses agamst 

g y . - h d I ent of the use it was clear that 11 was not the 
feoffees At this stage m t e eve opm . . 

· fl d h d power (i.5) to impose an enforceable obhgatton 
case that legal owners o an a a . b 

R h here the feoffee to use acted unconsc10na ly by 
upon the feoffee to use. at er, w 

- h th Chancellor would require him to do so. It was not 
failing to give effect tot e use e . 

h h Ch II r regarded his intervention in these cases as the recogni-
the case t at t e ance o . . 
. , - bl . • by which legal owners were entitled to impose uses 

uon of a new equ1ta e po1\er 

h 
- 1 d But of course once the Chancellor came to enforce uses on a regular overt eir an . • , _ _ 

- 1 I e to understand that they could rely upon this systematic basis, ega owners cam _ 
enforcement so that by transferring their land on use, they could, tn essence, create 
uses at will that the Chancellor would enforce. The transition from the Chancellor's 

d. · d. ·d 1· d consc,·ence-based intervention in particular cases, to a state spora 1c, m 1v1 ua 1se , 
of affairs whereby a legal owner came to treat the use as a particular sort of property 
device he could employ at will was, of course, gradual. By the time of the Statute of 
Uses, and the recognition of the trust (1.27) there was no doubt that the transition 
was complete. But one of the recurring questions concerning constructive trusts is 
whether what originated in the case law as the court finding that, in the circum­
stances, one party was bound to hold property on trust whether the parties intended 
that result or not now provides, in essence, a means for individual parties to arrange 
their affairs in order to take advantage of that case law so as to give rise to a trust 

intentionally (see also Gardner (2010)). 

Varieties of constructive trust 

4.3 Constructive trusts arise by operation of law, ie are TABOLs. Indeed, to say that a trust 
is constructive is, in fact, to say that it arises by 'construction of law'. ie by operation of 
law, so 'constructive trust' and 'TABOI.'. are, strictly speaking, synonyms. Beyond, how­
ever, the fact that they are all TABOLs, there is little that binds the various examples of 
constructive trust together as a category. This chapter will very much serve as an intro­
duction to constructive trusts, not a thorough examination, for reasons that will become 
apparent as we proceed. 

4.4 For our purposes, we can identify three broad categories of constructive trust: (I) 
those in which the law anticipates the result of legal title passing at law, with the result 
that the legal owner is regarded as holding his title on trust for the transferee until the 
transfer of the legal title is effective; (2) the 'trust' under which a non-bona fide third­
party recipient of property transferred in breach of trust (2.55) holds the title to the 
property he receives; and (3) those in which individuals acquire for the first time an 
interest in another's property because of their past dealings or relationship with the 
legal owner. 

\ I 

'Anticipatory' constructive l rusts 109 

~nticipatory' constructive trusts 

4.5 As to ( 1 ), there are two different cases. The first concerns those trusts that arise on what 
has become known as tl1e 'principle' in Re Rose (I 952), al which we will look in greater 
detail in Chapter 8 ( 8 : 11 et seq). According lo th is 'principle', once a legal owner of prop­
erty has done everything that he is required to do to transfer the property, say fill out the 
forms to transfer shares in a company and send them off to the company secretary for 
registration, from that moment on he will hold the property on trust for the transferee 
until the legal title actually passes, in this case when the transferee is registered on the 
books of the company as a new owner. 

4.6 The second case turns on an application of the maxim (1.9) 'Equity looks upon that as 
done which ought to be done; and reOects the approach of equity when it deals with 
certain property transactions that typically have two stages. When one buys land, normal ­
ly one first enters into a binding contract of sale, which is then some time later followed 
b)' the execution of the documents that transfer title (in those jurisdictions where title 
passes by deed) or by execution of documents which then need to be registered at a stale 
registry for title to pass (as in England, Canada, Australia, and elsewhere); this second 
step is commonly known as 'completion; ie completion of the transaction of the sale of 
land, so the two steps are together called 'contract and completion'. Whenever the prop­
erty being sold is unique in the eyes of equity, unique in the sense that a purchaser would 
be unable lo use his money damages to go out into the market and buy the equivalent 
from another vendor, equity will allow tl1e buyer specifically to enforce the contractual 
obligation to transfer title to property in question: if the vendor refuses to comply with 
his contractual obligation and transfer the title, equity will order the vendor to do so. This 
is the general position with contracts for the sale of land, because, in the eyes of equity, 
all land is unique. (l11ink of the estate agent's slogan, 'Location, location, location!') But 
moreover, because 'Equity looks upon tl1at as done which ought to be done; equity will 
treat the vendor as having transferred the title to the land to the buyer the moment the 
time for completion under the contract arrives, so long as the purchaser has paid the pur­
chase price or is ready, willing, and able to do so. From that moment on, the vendor will 
hold the land on a constructive trust for the buyer until he actually transfers the legal title. 

4. 7 It is important to notice that until the date of completion arrives, when the transfer of 
legal title is to take place, it is not the case that the vendor holds the legal title on trust for 
the purchaser, full stop. In Jerome v Kelly (Inspector of Taxes) (2004) Lord Walker said: 

It would . .. be wrong to treat an uncompleted contract for the sale of land as equivalent 
to an immediate, irrevocable declaration of trust (or assignment of beneficial inter­
est) in the land. Neither the seller nor the buyer has unqualified beneficial ownership. 
Beneficial ownership of the land is in a sense split between the seller and buyer on the 
provisional assumptions that specific performance is available and that the contract will 
in due course be completed, if necessary by the court ordering specific performance. In 

-, 
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_ t f the land or its rental income. The 
II · t"tled to en1oymen ° 

the meantime, the se er is en 1 
• b ts such as rescission of the contract 

· may be falsified Y even · 
provisional assumptions h) tf the contract proceeds to completion 

t tual term or on breac • 
(either under a con rac _ assin to the buyer in stages, as title is made 
the equitable interest can be viewed as P . g. 
and accepted and as the purchase price is paid ,n full. 

'd.,, d. PtyLtd ( I 987) Deane J of the High Court 
p Ltd , Walter Re, , rn mg 

In Kern Corp11 ty 1 
. h' between the vendor and the purchaser in 

of Australia described the relations ip 

this way: 

. . f h a vendor as that of a trustee. True it is 
It is wrong to characterise the positron o sue . . . 

h . the purchaser has an equitable interest ,n 
th t pending payment of the pure ase pnce, . 

a ' h · h equitable remedies are available to protect 
the land which reflects the extent to w ,c . . . . 
his contractual rights and the vendor is under obligations I~ equity whrch_ at'.ach to 

h d h·mself maintains a continuing beneficral interest 
the land. None the less, t e ven or 1 • 
. h I d Pending completion. he is beneficially entitled to possession and use. 
rntean.. . fh h 
Pending completion, he is beneficially entitled to the rents and profits. I t. e pure aser 

h I d ·th t the vendor's permission and without authonty under the enters upon t e an w, ou . . 
contract, the vendor can maintain. for his own benefit. an action for trespass against 

the purchaser. 

In Tanwar £,iterprises Pty Ltd v Ca11c/1i (2003) the unconventional nature of the ven­

dor- purchaser constructive trust appears to have led the High ~ourt of Amtral'.a to go 
even further than Deane J, to doubt whether there was any significant eqmtable mterest 

of the purchaser in the land al all, but this seems to be an overreaction to the situation's 

particular features, and well out of line with the authorities. As I shall suggest, one way of 

trying to sort this out is by determining when the vendor-purchaser constructive trust 

actually arises. 

4.8 The pressing problem raised by the vendor-purchaser constructive trust, and for the Re 
Rose constructive trust, is why on earth do they arise when they are said to? \,Vhat pur­

pose is served by equity's anticipating the eventual transfer oflegal title, by saying in the 

first case that the vendor holds the property on trust as soon as the lime for the comple­
tion of the contract of sale arrives, or in the second case that the transferor of shares 

holds the property on trust for the transferee in the interval between the completion of 
the share transfer form and the date the share transfer is registered with the company? 

For his part, Swadling (2005b) does a good job of showing that the rationales or explana­
tions for the vendor- purchaser constructive trust that have historically been given are 

tenuous at best. As far as I know, only Chambers (2005a) has attempted to provide a true 
theory of vendor-purchaser constructive trust and Re Rose trusts, as follows: 

The fundamental idea is that a claim to a specific asset, which prevails over the rights 
of the other party to the transaction [prevails, eg in the case of a sale of land, because 
the purchaser can get specific performance, ie ensure that he gets the land itself what­
ever the vendor wants}, should also be enforced generally against others, so long as 

'Anticipatory' construc11ve trusts 111 ______ _ 

it does not prejudice the rights of third persons acquired for value in good faith. The 
basic principle is not limited to specifically enforceable contracts, but applies whenever 
someone has the power to obtain title to a specific asset. Generally speaking, the power 
to obtain title to an asset is a property right to that asset, regardless of the source of 
that power. 

Whilst I think Chambers' explanation is on the right lines, in my view ii needs modi­

ficat ion. TI1e authorities in this neck of the woods do not speak with one voice, to put 

il mild ly, so what I am about lo suggest cannot count as orthodoxy. Bui the sugges­

tion is in line enough with the authorities lo deserve consideration. (We will consider 

Chambers' view and mine again when we look at the case law following Re Rose in detail 

in Chapter 8 ( 8.14).) Let's begin with two points of Jaw upon which everyone agrees: 

(I) As soon as the contract of sale is entered into the purchaser acquires a power to 
obtain title from the date of completion, and this power will bind third parties; if, be­

fore the date of completion, the vendor transfers the title to the land to a non-bona fide 

purchaser or lo a donee, the purchaser will still be able to get a decree from the date of 

completion ordering that third party to transfer the title to him. (2) Prior to the date of 

completion, the vendor retains the entire beneficial interest i.n the land, as pointed out 

by Deane J above. To put this another way, the vendor is not liable, as a trustee o f the 

land would be, to account for any of the benefit of the land to the purchaser during th is 

time as if the purchaser was his beneficiary. Prior to the date of completion, then, the 

sort of right the purchaser has, capable of binding third parties in respect of a particular 

asset but not a 'property interest' under a trust, is close if not identical to an equita­

ble right known as a 'mere equity' (Hayton, Matthews, and Mitchell (2006), para 2.7). 

Whilst the holder of a mere equity has a power to get the asset some time in the future, 

it does not mean that he has the beneficial interest in the asset before that time. On this 

suggestion then, Deane J's formulation of the situation is preferable to Lord Walker's; 

once the contract has formed, the purchaser has a mere equity, to seek a decree of spe­

cific performance once the date of completion has passed. Once the date of completion 
has passed, the vendor is a true, bare (2 .1 3) trustee of the land, for from that moment o n 

the vendor is not merely subject to the power of the purchaser to get the land some time 

in the future, but now has a duty immediately to transfer the land; the relationship has 

moved from one in which the purchaser has a power and the vendor a corresponding 
liability to one in which the vendor has an immediate duty to the purchaser in respect 

of the land, a duty to hold the land for the benefit of the purchaser and account to him 

for any benefits he acquires in respect of it, which duties equity will specifically enforce; 

that, in other words, is a trust. 

4.9 While typically the maxim 'equity looks upon that as done ... ' is applied to contractual 

obligations, it is apparently not restricted to them. In Mo11ntney v Tre/rnrne (2002) the 

CA held that a court order imposing an obligation on a husband to transfer title to the 
matrimonial home to his wife gave rise to a constructive trust, so that the beneficial 
interest in the property passed to the wife as soon as the order was made. Laws LJ, 

while accepting that the result was right as a matter of authority which bound him, was 

I 
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. . while e uitable maxims ought to apply so as to modify what 
unhappy With the result. . . q /aiv as with vendors and purchasers ofland, 

d th • b th position at commo11 , 
woul o erWJse e e h d similarly apply to affect court orders made 
equitable maxims should not, e reasone . 

under statutory powers. 

Third-party recipients of property transferred 
in breach of trust 

If a trustee should transfer legal title to property in breach of trust to_ a third:party 
4. 1 o . . h . t bona fide purchaser then the equitable title will remam the 

recipient w o 1s no a • . fi . , 
beneficiary's (2.55). How should this recipient who 1~ boun~ _by the bene ctarys 
continuing equitable title be described? What kind of trustee 1s he? He was never 
intended to hold the property-he holds it because of a breach of trust, after all-and 

so he cannot be an express trustee; not being an express trustee, he is generally called 

a 'constructive trustee'. However, it is best to describe him more fully, if you are going 
to describe him as a trustee at all, as a 'constructive trustee of an express trust inter­

est': that is, the equitable interest in the property remains throughout, and so retains 

its characteristic as one created by an express trust, but the trustee is not appointed a 
trustee of the express trust; rather his 'trusteeship' is constructive, imposed by law, so 

that the beneficiary can claim his equitable interest against him. It is also worthwhile 

remarking that referring to this use of 'constructive trust' may be misleading on the 
view of the matter expressed by Lord Browne-Wilkinson in Westde11tschc Landesbank 
(1996), that no true trust arises until the recipient title holder of property subject to an 

equitable beneficial interest is aware of, and thus his conscience is affected by, it. While 

one must not push this thought loo far, it does helpfully point out that in these cases 
the beneficiary's fundamental right is essentially a proprietary ownership interest, al­

beit an equitable one, in some specific property. This proprietary interest continues so 

long as the rules of title that govern it (ie govern how title lo it can be transferred, lost, 

and so on) indicate that the beneficiary retains the equitable title. And if and when the 

recipient's conscience is affected by his knowledge of the trust, he is not in any way 

expected to carry 011/ the original express trust as an express trustee must; rather, when 
he is informed of the trust he is merely required to hold the trust property to the order 

of the beneficiaries, ie to give it back to them or to a trustee willing to carry out the 

original express trust for their benefit. (We will discuss this in detail in Chapter 11 , 

11.1 62 et seq.) Consider a parallel case: a non-bona fide purchaser of land bound by 

an equitable mortgage is liable to the mortgagee in the sense that the mortgagee can 

enforce the mortgage against this third-party recipient of the land (2.87); but no one 
would call the third-party recipient a 'constructive mortgagor'. Therefore it may be 

wiser to refer to the recipient of property subject to a trust merely as a legal title holder 

~ubject to _an equitable ownership interest; that may well be preferable to calling him a 
constructive trustee'. 

Thlfd-pany rec1p1ents of properly 1ransferred In breach of trust --------~-:__....:_~ 

Personal liability as 'constructive trusteeship' 

113 

4_ 11 Where a breach of trust occurs, the trustee is personally liable to the beneficiary to make 

up the loss; that is the beneficiary has a personal money claim against the trustee for 

whatever losses were caused by the breach. This remedy is particularly important where 

the trust property was transferred away in breach of trust and ii can neither be followed 

(2.55) nor traced (2. 7 1 ). Others besides the trustee, however, may be personaUy liable 

in cases of breach of trust. First, where a person dishonestly assists in a breach of trust 
the beneficiary will have a personal claim against such a person to make good the loss 

caused by the breach. Secondly, where a person receives or deals with trust property as 

his own knowing it was transferred to him in breach of trust, and thus that the beneficial 
interest in ii is still the beneficiary's, the beneficiary will have a personal claim against 

him to the extent that he deals with the property and causes the beneficiary loss ( 11.162 

el seq). The traditional terminology for describing the personal liability of both the dis­
honest assistant and the recipient who knowingly deals with the trust property causing 

a loss is that they become 'liable to account (2.39) as a constructive trustee: because they 

acquire the same personal liability as the trustee for equivalent breaches of trust. But, as 
Lord Millett argues: 

{The so-called 'constructive trustee'] is not in fact a trustee at all, even though he may 
be liable to account as if he were. He never claims to assume the position of trustee 
on behalf of others, and he may be liable without ever receiving or handling the trust 
property. If he receives the trust property at all he receives it adversely to the claimant. 
He is not a fiduciary or subject to fiduciary obligations . . . I think we should now discard 
the words 'accountable as a constructive trustee' in this context and substitute the words 
'accountable in equity'. {Dubai Aluminium Co Ltd v Salaam {2003)} 

This criticism is fine as far as it goes: it is wrong to model Lhese personal liabilities as a 

kind of'constructive' imposition of express trusteeship. As we shall see however ( 11 .162 

et seq), in the case of the recipient of trust property who knowingly deals with it so as 
to cause the beneficiary loss there is a genuine constructive trusteeship imposed on the 

recipient, though the_ trust that is imposed does not have anything like the terms of the 

original express trust. 

4.12 Our third category, those constructive trusts in which individuals acquire for the first 

time an interest in another's property because of their past dealings or relationship with 

the legal owner, is a problematic category, because the power of equity to create property 

rights, ie equitable title, for one individual in the property of another, in order to do 

justice because of his past dealings or relationship with the legal owner, has not been 

informed by entirely coherent principles. As an introduction, a few examples will suffice. 
Those familiar with land law will be aware of what are called 'constructive trusts of the 

family home'. If P and Q, who is usually P's spouse, come to an informal agreement or ar­

rangement that Q is to share in the ownership of the property in which they live, the legal 
title to which is in P's name alone, and Q then relies on the arrangement to his detriment, 

--' > 
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. • bl h ·n the property under a constructive trust. The second 
Q will acquire an equ1ta e s are 1 

1 . . I I d"fferent context: it has been held that an emp oyee stand-
example arises in a comp ete Y 1 • h h · fi · 

. 
1 

• h" 10 his employer who accepts a bnbe to breac 1s duc1ary 
ing in a fiduciary re auons ip . 

. . Id h b "b money on constructive trust for his employer. Although they 
duties will ho t e n e • f d Q d h • , 1 agreement to this effect as in the case o Pan an t e fam-
do not have any m,orma . . h 

lid 
. I 1·onship it has been argued, is sufficient to give t e employer 

ii home, the uc1ary re a 1 , . . . 
y . . 

1 
• h" ployee's ill-gotten gains. This case will be examined in detail 

an equitable 111 e in 1s em . , 
. A th" d example is the 'Pallant v Morgan (1953) equity : roughly, where 
m Chapter 12. 1r · . . . 

menl or understanding (not necessanly contractually bmdmg) 
A and B have an arrange . 
that A will act 10 acquire property for them jointly, but A then acquires the property for 

himself, A will be held to hold the property on constructive tru~t for b~th of them (see 

Banner Homes v Luff Developments (2000)). A fourth example 1s proY1ded _by the case 

f
, I ·11 •. ghly where two people make wills on the understanding that the 

0 mutua wi s. rou , 
survivor will not alter his will (eg assume a husband and wife who both leave all their 

property to each other first and then all their property to their ~ildren), i~ order to 

prevent any 'fraud' that might arise if the survivor were to alter h1: or her will ( e~ say 

the husband survived, taking all of his wife's property under her will, but then decided 

10 alter his will to give half the property to charity rather than all to their children), the 

survivor will be regarded as holding his property on constructive trust to give effect to 

the terms of the mutual will (Dufours v Pereira (1769)). A final example is the case where 

a person acquires property by fraud or by theft. We shall only examine in any detail the 

constructive trust of the family home, but we will also look al the principles which might 

underlie the imposition of trusts in fraud and theft cases. 

Trusts of the family home 

4.13 Broadly speaking, what concerns us here are the circumstances under which it is just 

for the law to vary the property rights between individuals in what is usually the most 

significant asset either one of them owns (or both of them co-own), because of their 

relationship to and past dealings with each other. Whilst traditionally the typical rela­

tionship was that between husband and wife where the husband was the sole legal owner 

of the matrimonial home, in principle and practice the relationship or dealings can be 

between any two or more individuals: between unmarried cohabitees, whether straight 

or gay, parents and (adult) children, or any others (Cooke v Head (1972)). Indeed, the 

significance of this law is now much less for married couples and civil partners than for 

others, because disputes over beneficial ownership typically arise on the breakdown of 

a relationship and the courts are empowered to vary the property rights of spouses and 

civil partners upon divorce (Matrimonial Causes Act 1973, s 24; Matrimonial Property 

and Proceedings Act 1970, s 37; Civil Partnerships Act, 2004, s 65). The court has no 

similar jurisdiction to vary the property rights of other cohabitees. Nevertheless, deter­
mining the beneficial interests in the family home under these rules remains important 

even for married couples in cases where third parties are involved. For example, if one 

\ > 

_____________________ T~r~us'.:ts~o~f~th~e~f~am~ily~h~o~m~e:__~1.'._15:_ _____ ~ , 

of the couple becomes bankrupt, only that person's share will be available to his trustee 
in bankruptcy for distribution to cred ·1 . th , . 1 ors, ere,ore, regardless of the situation between 
the cohab1tees themselves, if an info I . . . . . rma arrangement gives rise to ownership shares 
not easily detected by third parties dealing wi'tli O b th h b' h ' h ne or o co a ,tees, t ,s can ave 
important effects on those third parties' rights. 

14 Different common law J·urisdictions I t k d'ffi · 4. iave a en I erent theoretical approaches to the 
basis upon which equitable property · ht · · h · ng s arise in t ese circumstances. For example, 
in New Zealand, the courts have emphasised the reasonable expectations of the party 

claiming an equitable share in the property; thus a wife who in all the circumstances can 

reasonably claim lo have expected a share in the family home given the parties' conduct, 
and who has relied upon those expectations, will be successful ( Gillies v Keogh (I 989) ). 

In Canada the courts have emphasised the unjust enrichment that the defendant would 

obtain if the claimant were lo receive no share in the property; thus, for example, a hus­

band who has benefited throughout the marriage by his wife's raising their children and 

domestic work will hold the legal title upon constructive trust for himself and his wife in 

appropriate shares (Pettkus v Becker ( 1980); Sorocha11 v Soroclwn ( 1986); Peter v Beblow 
(I 993)). In England the foundational HL decisions in Pettitt v Pettitt ( 1970) and Gissi11g 
v Gissi11g ( 1971) laid down the 'common intention' approach. 

4. 15 Pettitt can in one sense be regarded as the negative side of the coin, and Gissing the posi­
tive. In Pettitt their Lordships were unanimously concerned to refute the proposition 

that the courts had a general jurisdiction to rearrange the property rights of cohabitees 

on the breakdown of their relationship in whatever way seemed 'fair and just in all the 

circumstances'. They revealed, however, a variety of opinions as to the circumstances in 

which the court could find that one party had acquired a beneficial equitable interest in 

the property of another. Gissing, in particular the speech by Lord Diplock, provided that 

basis: where the parties had a common intention that the beneficial interest in the prop­

erty was to be shared, the best evidence of which being an actual agreement, and that 

common intention was acted upon by the claimant to his detriment, then the defendant 

would hold the property on constructive trust for them both in the intended shares. 

The requirement that the claimant act to his detriment 

4.16 The first question we must ask is why, if a common intention to share the property is 

proved or inferred from all the evidence, does this not operate as an effective declaration 
of trust, albeit an informal one? After all, as we shall see (7 .4 ), a declaration of trust can 

be informal, using any words sufficient to convey the idea that the beneficial interest in 
the property is to be this or that. So normally mere informali ty is not a problem. The 

problem that arises for informal declarations of interests in land like the family home is 

a statutory provision, s 53( I )(b) of the Law of Property Act 1925, which provides that a 

declaration of trust of land cannot be proved in court unless the declaration is written 

and signed by the one declaring it._(Formality requirements will be discussed in detail 

in Chapter 6.) 

l 
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. f .. 
1
. can be a relevant fact in another way: if, in 

ral •nfi al expression o inten 10n 
But theo , 1 arm • . . d rstanding of the parties that the claim-

. man intention or un e 
addition to showing a com . . . th family home, the claimant is also able 

· beneficial interest in e 
ant is to have or acquire a . . Ii ce on the intention or understanding 

th h t d to his detnment in re an ' 
to show at e ace ill . by operation of law (Midland Bank pie r t st in his favour w anse 
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b (1986)) The extent an qu tty o re' 
v Do so11 · · d d' b I in many cases this is unclear. In Grant v 
under the parties' common un erstan tn~, u 
Edwards (I 986) Browne-Wilkinson VC said: 

In many cases of the present sort, it is impossible to say whether or not the c/ai~ant 
uld have done the acts relied on as a detriment even 1f she thought she had no inter­

: in the house. Setting up a house together, having a baby. making payments to_ gen­
eral housekeeping expenses .. . may all be referable to the mutual love and affe~t,on of 
the parties and not specifically referable to the clai,:nant's belief that she has an interest 
in the house. As at present advised. once it has been shown that there was a common 
intention that the claimant should have an interest in the house, any act done by her 
to her detriment relating to the joint lives of the parties is, in my judgment, sufficient 
detriment to qualify .. . Accordingly. in the absence of evidence to the contrary, the 
right inference is that the claimant acted in reliance [on the common intention] and the 

burden lies on the legal owner to show that she did,not do so. 

Following a wealth of case law interpreting Pettitt and Gissing, the HL again spoke. In Lloyds 
Bank pie v Rasset ( I 99 I) Lord Bridge, giving the judgment of a unanimous House, provided 
the following enunciation of the principles upon which a constructive trust would arise: 

The fim and fundamental question which must always be resolved is whether. indepen­
dently of any inference to be drawn from the conduct of the parties in the course of shar­
ing the house as their home and managing their joint affairs, there has at any time prior 
to acquisition, or exceptionally at some later date, been any agreement, arrangement, 
or understanding reached between them that the property is to be shared beneficially. 
The finding of an agreement or arrangement to share in this sense can only, I think, be 
based on evidence of express discussions between the partners, however imperfectly 
remembered and however imprecise their terms may have been. Once a finding to this 
effect has been made it will only be necessary for the partner asserting a claim to a ben­
eficial interest against the partner entitled to the legal estate to show that he or she has 
acted to his or her detriment or significantly altered his or her position in reliance on the 
agreement in order to give rise to a constructive trust or proprietary estoppel. 

In sharp contrast with this situation is the very different one where there is no 

evidence to support a finding of an agreement or an arrangement to share, however 
reasonable it might have been for the parties to reach such an agreement if they had 
applied their minds to the question, and where the court must rely entirely on the con­

duct of the parties both as the basis from which to infer a common intention to share the 
property beneficially and as the conduct relied on to give rise to the constructive trust. 
In this situation direct contributions to the purchase price by the partner who is not the 
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legal owner, whecher initially or by payment of mortgage instalments, will readily justify 
the inference necessary to the creation of a constructive trust. But, as I read the authori­
cies, it is at least extremely doubtful whether anything less will do. 

Evidence of a common intention is lo be read objectively, as a reasonable person would 
do, from the statements or conduct of the parties. In particular, a d ishonest actual inten­
tion of the legal owner will not defeat an agreement or understanding objectively viewed, 
as, for instance, where the legal owner makes an excuse for putting the title in his name 
alone, as in Eves v Eves (I 975), where the excuse was that the female partner was too 
young lo own property, or in Grant v Edwards ( 1986), where the legal owner said placing 
the female partner's name on the title would prejudice her in her divorce proceedings. 

The HL canvassed the issues again, in Stack v Dowde11 (2007), following some uncertainty 

created by some decisions in the CA. In Oxley v Hiscock (2004} the CA held, approving and 
developing an approach first enunciated in Midla11d Bank pie v Cooke ( 1995), that the court 
should proceed in two stages: first, was there an intention that the claimant was to have a 
beneficial interest in the property? If so, lhe second stage was to determine what the amount 
of that interest or share in the property was. If there was evidence as to agreed shares, that 
would determine the matter. Where there was not, each would be entitled to such share as 
the court considered fair having regard to 'the whole course of dealing between them in 
relation to the property'. lhis seemed lo be a genuine departure from Pettitt, Gissi11g, and 
Rossel, in that it seemed to allow the court to impose equitable ownership on parties, not on 

the basis of any genuine intentions they had as to shared ownership, but on the basis of what 
the court considered fair (remember that the HL in these cases disapproved any jurisdiction 
of the court lo find any equitable interest that was not based on the actual intentions of the 
parties, however ill remembered or informally expressed those intentions were). 

Nevertheless, the HL in Stack v Dowden more or less agreed with this approach. Writing 
the majority opinion, Baroness Hale held that the starting point of any inquiry was the 
legal title to the property. If, for example, the property had been conveyed into joint 

names, prima facie the beneficial t itle was a joint tenancy as well. The party claiming 

otherwise had to lead evidence that the beneficial interest was intended to be different 
from the legal title, and that he had relied on this intention to his detriment. Quite 
surprisingly, and with nothing like a thorough discussion, Baroness Hale essentially 

abolished the operation of resulting trusts in this area; as we shall see in Chapter s, 
where someone contributes lo the purchase price of an asset, they are typically entitled 
lo a share in the asset proportionate to their contribution, in the absence of proof that 

the)' did not intend ,to take such a share. Many claimants of interests in family homes 

in the past had established such interests even though they were not on the title because 

they proved they had contributed to the cost of its acquisition. But Baroness Hale dis­
missed the application of resulting trust princip les, saying that: 

the law has indeed moved on in response to changing social and economic conditions. 

The search is to ascertain the parties' shared intentions, actual, inferred, or imputed. 
with respect to the property in light of their whole course of conduct in relation ro it. 

t, 
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tl th I el 
ce now of contributions to the purchase price of a house is 

Apparen y, e on y r evan . . 
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otherwise indicate Y e eg · , . . . 
• • c... th t y ·ndicate the parties mtent1ons. To quote again from Baroness 

htany ot ,actors a ma 1 

Hale's judgment: 

I 
, 

1 
xt ·s everything' and the domestic context is very different from the 

69. In aw, con e 1 
• I Id Each case will turn on its own facts. Many more factors than fi· 

commerc1a wor . 
nancial contributions may be relevant to divining the parties' true intentions. These 

include: any advice or discussions at the time of the transfer which c_as_t '.ight upon 

their intentions then; the reasons why the home was acquired 1n their 101nt names; 
the reasons why (if it be the case) the survivor was authorised to give a receipt for 

the capital moneys; the purpose for which the home was acquired; the nature of the 

parties' relationship; whether they had children for whom they both had responsi­
bility to provide a home; how the purchase was financed, both initially and subse­

quently; how the parties arranged their finances, whether separately or together or 

a bit of both; how they discharged the outgoings on the property and their other 
household expenses. When a couple are joint owners of the home and jointly liable 

for the mortgage, the inferences to be drawn from who pays for what may be very 
different from the inferences to be drawn when only one is owner of the home. The 
arithmetical calculation of how much was paid by each is also likely to be less im­

portant. It will be easier to draw the inference that they intended that each should 

contribute as much to the household as they reasonably could and that they would 
share the eventual benefit or burden equally. The parties' individual characters and 
personalities may also be a factor in deciding where their true intentions lay. In the 
cohabitation context, mercenary considerations may be more to the fore than they 

would be in marriage, but it should not be assumed that they always take pride of 
place over natural love and affection. At the end of the day, having taken all this 

into account, cases in which the joint legal owners are to be taken to have intended 
that their beneficial interests should be different from their legal interests will be 

very unusual. 

70. This is not, of course, an exhaustive list. There may also be reason to conclude that, 
whatever the parties' intentions at the outset, these have now changed. An exam­

ple might be where one party has financed (or constructed himself} an extension 
or substantial improvement to the property, so that what they have now is signifi­

cantly different from what they had then. 

1.22 A5 will be noted from the first quotation from Baroness Hale's judgment, above, she uses 
the word 'impute' as well as 'infer' in respect to the court's reckoning of the parties' in­

tentions. These are not the same thing: to infer is to deduce or determine from evidence, 
whereas to impute is to ascribe or attribute. In this context, to impute an intention is 
not to discern what the parties actually intended, but to attribute an intention, based on 
the court's views about what is fair or on something else, an intention that the parties 
themselves never had. The most one can say about Baroness Hale's decision is that it is 
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not very clear whether she thinks th . 
di

. (
2
00?)) H . h e court may impute intentions or not (see further 

Swa mg . ere 1s I e relevant passage: 

61. {In Oxley v Hiscock the] property h db . ' a een conveyed into the sole name of one of 
the cohabitants. The claimant had ,. 11rst to surmount the hurdle of showing that she 
had any beneficial interest at all b r. h . , e1ore s owing exactly what that interest was. 
The first could readily be in" d , h . . 1erre 1rom t e fact that each party had made some 
ki~d of financial contribution towards the purchase. As to the second, Chadwick LJ 
said this, at para 69: 

'in many such cases the a ·11 b . . . . • nswer w1 e provided by evidence of what they 
said and did at the time of the acquisition. But, in a case where there is no 
evidence of any discussion between them as to the amount of the share 
which each was to have-and even in a case where the evidence is that there 
was no discussion on that point- the question still requires an answer. It must 
now be accepted that (at least in this court and below) the answer is that 
each is entitled to that share which the court considers fa ir having regard 
to the whole course of dealing between them in relation to the property. 
And in that context, "the whole course of dealing between them in relation 
to the property" includes the arrangements which they make from time to 
time in order to meet the outgoings (for example, mortgage contributions, 
council tax and utilities, repairs, insurance and housekeeping) which have to 
be met if they are to live in the property as their home.' {Emphasis supplied.] 

. . . The passage quoted is very similar to the view of the Law Commission in Sharing 
Homes, A Discussion Paper, para 4.27 on the quantification of beneficial entitlement: 

'If the question really is one of the parties' "common intention•, we believe 
that there is much to be said for adopting what has been called a "holistic 
approach" to quantification, undertaking a survey of the whole course of 
dealing between the parties and taking account of all conduct which throws 
light on the question what shares were intended.' 

That may be the preferable way of expressing what is essentially the same thought, 
for two reasons. First, it emphasises that the search is still for the result which reflects 
what the parties must, in the light of their conduct, be taken to have intended. 
Second, therefore, it does not enable the court to abandon that search in favour 
of the result which the court itself considers fair. For the court to impose its own 
view of what is fair upon the situation in which the parties find themselves would 
be to return to the days before Pettitt v Pettitt [1970] AC 777. {Emphasis added.] 

4.23 Although not dissenting in the result, in his separate opinion Lord Neuberger would 
not have abolished the operation of resulting trusts in the way the majority did. In the 
later CA decision in Laskar v Laskar (2008) resulting trust principles were applied in a 
case where residential property was purchased by a mother and daughter not as a home 
for themselves, but as an investment. Lord Neuberger would also not have accepted that 
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the parties. Any intentions needed to be the actual in-
mtenuons cou e 1mpu e o . . . h · the court could simply impose whatever division of 
tent1ons of the parties: ot erw1se . . 
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the interests in t e ouse a 1 '' · . • . M . (Z00
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. . - ' . ffi • th view that the court is not free to impose its own view 

emphasised above, a m1ing e . , . . 

Id b 
, • b t st try to discern the parties actual intentions. These deci-

of what wou e ,air, u mu . h • th 
I 
where the defendant already owned land before entering 

s1ons also express t e view a . . . . h 
1 

. h. ·th the claimant 'in the absence of an express post-acquisition 
into t e re allons 1p w1 • . . ·"'I b low to infer from conduct alone that parties intended to vary 
agreement, a court \vu es · . . . , 

. . b fi · 1 · 
1 

sts established at the time of acqumt1on (James v 11iomas per 
existing ene cia in ere 

Sir John Chadwick). 

The UKSC revisited the issues again in Jones v Kernott (201 I). Lord Walker and Baroness 

Hale both reaffirmed their view that the presumption of resulting trust should not apply 

in family homes cases, but the other three judges on the panel chose not to speak on this 

issue. All of the judges, however, accepted that where there was evidence of a common 

intention that both parties would have an interest in the family home, but there was 

insufficient evidence as to the shares in which the property was intended to be held, the 

court could not throw up its hands and do nothing. Lord Walker, Baroness Hale, and 

Lord Collins found that the distinction between inferring and imputing an intention to 

the parties was, in practice, more theoretical that real. As Lord Collins put it: 

what is one person's inference will be another person's imputation. 

Lord Kerr and Lord Wilson insisted that there was a distinction between inferring an 

intention and imputing one which would matter in practice: to determine what was a 

fair share of the beneficial interest in all the circumstances would not be to infer, but 

to impute an intention to the parties. Lord Wilson also stated that the facts of Jones did 

not require the court to determine whether a court could impute an intention not only 

as to the shares of the beneficial interest in the family home, but in respect of the 'first 

question: ie whether there was an intention in the first place that the parties' beneficial 

interest in the family home would be different from that under the legal title. That ques­

tion was a matter for future cases, and would 'merit careful thought'. In O'Kelly v Davies 
(2014) the CA affirmed the decision of a trial judge who held that, though there was no 

evidence of an express or implied agreement, he was able to find a common intention 

to share the beneficial interest in a residential property equally in view of the course of 

dealing between the parties. The following factors were taken into account by the judge: 

I find that . . . the claimant lived at number 42 when not working away from home; that 
a relationship continued between the parties; that by 1996 they had a child together; 
that the claimant worked consi5tently and that the defendant did not work; that the 
claimant provided the family income other than the benefits which were being ob­
tained fraudulently, and that the claimant's income paid the mortgage payments. This 
continued for 15 years. Although the defendant disputes much of this, I note that it was 
conceded on her behalf that when she cashed in the endowment policy to which I have 

) I 
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referred and paid the money in red t" f . . . uc ron o the mortgage, that must /Jave involved a 
drrect conrrrbutron to the mortga b h I · ge Y t e c armanr and the defendant equally 

The benefits fraud mentioned by ti · d · h · . ie JU ge 111 l 1s passage gave rise to the issue of illegal-
ity, which shall be dealt with al 5 .33 et seq. 

As a last point, ii is worth noticing that d 1 · 1 1· . . . e rimenla re iance was not discussed in terms 
either in Stack or in Jones; the courts seem to be w1·11· 1 · a l · • . . . mg ogive errect lot 1e parties com-
mon mtenllon, whether inferred or imputed, without an explicit finding that the claim-

ant relied to his detriment on the ba · f h · · · sis o I al common intention. This is a departure 
from what was, prior to Stack consid d I d Th . . . . , ere ort 10 oxy. e reason for the requirement is 
rather obv10us-1l IS difficult lo see why the court should allow the proof of the trust in 
the face of Law of Property Act 1925, s 53(1)(b) (4.16), for the defendant would not be 

acting unconsc~onably if he merely failed lo give effect to a trust upon which the claim­
ant had n~t rehed. Even so, the courts' failure lo discuss a requirement to prove detri­

mental reliance may be explained on the basis that in the circumstances there would 

be little p_o_inl i_n doing so; it is difficult lo conceive of cohabiting couples not changing 
their pos111on 111 all sorts of ways (arranging their fi nances, cont ributi ng to mortgage 
payments and household expenses, and so on) if they shared an intention to co-own the 

beneficial interest in the only significant asset to which either or both of them had legal 

title. (Cf the quotation from Lord Browne-Wilkinson's judgment in Grant (4.17).) In 

Curran v Collins (2015, [78 ]-[79]) Lewison LJ stated that the requirement of establishing 

detrimental reliance had not been abolished by Stack and Jones. 

The constructive trustee is a bare trustee 

4 .26 The legal owner holding the family home under a constructive trust is just a bare trus­

tee vis-a-vis a partner having an equitable ownership share of the property, as are joint 

tenants of the legal title vis-a-vis themselves as owners of shares as tenants in common 

in equity (Penner (20 I 4d)). There are no other 'terms' of the trust with which he or 
they have any obligation to comply. The claimant and defendant are merely co-owners 

in equity lo the extent of their respective shares, and co-owners do not have trustee or 

fiduciary duties one to another. 

Third parties and insolvency 

4.27 The claimant's equitable proprietary interest under the constructive trust will be capable 
of binding third parties who deal with the legal title-holding defendant (eg Williams & 
Glyn's Bank Ltd v Boland (1981 ) HL: Kingsnort/1 Trust Ltd v Tizard (1986)), although it 

will not do so in all cases (eg City of London Building Society v Flegg ( 1988)); the details 

will not be considered here. The standard practice of purchasers or mortgagees ofland is 

lo make such inquiries as to avoid being caught out by the claimant's informal interest. 
Of greater concern, perhaps, is the position of third parties where the legal title holder, 

usually the husband, goes bankrupt. For exaniple, a wife who acquires an equitable share 

J 
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b d's share in money, an e WI e, • ( ) ) 
an , than a year in most circumstances (Re Citro I 99 I , so the 

not be postponed ,or more . 
gel the money out of the house quite smartly. 

trustee can 

Proprietary estoppel 

4.28 
. th · h ssage from Lord Bridge's decision in Rossel he mentions the con-Notice at m t e pa . . 

• t d 'proprietary estoppel' in the same breath. While proprietary estoppel structwe trus an 
• • · , nis ·1s a much older doctrine than the common intention constructive m its vanous ,or 
trust, they are similar. Where a defendant represents by his wo~ds or conduct ~hat t~e 
claimant will acquire some entitlement to his land, and the claimant acts lo his detri­
ment in reliance upon the representation, the defendant may be 'eslopped; ie stopped, 
from standing on his strict legal rights to the land in order to withdraw the entitlement. 

(For the most recent statement of the principle see the HJ.:s decision in Thorner v Major 
(2009).) The two main differences between the common intention constructive trust and 
proprietary estoppel are, first, that the former relies upon some common understanding 
or agreement, while the latter is based upon tlie defendant's representations and, sec­

ondly, that the claim based upon a common intention detrimentally relied upon, if suc­
cessful, always results in an ownership interest in equity, simply because the claimant's 

acquiring beneficial interest is what the common intention purports to establish, where­
as in the case of a proprietary estoppel the claimant will acquire the 'minimum equity 
to do justice' (Crabb v A run District Council ( I 976); Pascoe v Turner (I 979)): the court 

may award not only an equitable interest in tlie property, but more appropriate lesser 
interests, such as a licence to occupy or a charge on the property for money expended. ln 

this respect, proprietary esloppel is a more flexible doctrine. A full examination of pro­
prietary estoppel and a comparison with the constructive trust is beyond our purposes, 
but even the brief comparison above is suggestive-how different in most cases will an 

informal 'common' understanding be from an informal representation by the defendant 
legal owner tliat is reasonably acted upon by tlie claimant? In Yaxley v Gotts (2000), the 
CA held that a builder who converted the defendant's house into flats on the assurance 

that in return he would acquire the ground-floor flat was entitled to a 99-year lease of 
tlie ground floor rent-free equally under a common intention constructive trust and by 
way of proprietary estoppel (see also Banner Homes Group pie v Luff Developments Ltd 
(2000)). In Stack v Dowden (2007), Lord Walker stated that he was: 

now rather less enthusiastic about the notion proprietary estoppel and 'common inten­
tion' constructive trusts can or should be completely assimilated. Proprietary estoppel 

) ' 
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typically consists of asserting an equitable claim against the conscience of the 'true' 
owner. .. . ft is lo be satisfied by the minimum award necessary to do justice . . . which 
may sometimes lead to no more than a monetary award. A 'common intention' con­
structive trust. by contrast, is identifying the true beneficial owner or owners, and the 
size of their beneficial interests. 

Are common intention trusts of the family home really 
intentional trusts rather than TABOLs? 

Are common intention trusts of the family home really informal express trusts, which 
are enforced in order to do justice (or at least prevent injustice) despite the fact that such 
trusts are prima facie unenforceable because they are not provable by virtue of s 53( I )(b) 
of the Law of Property Act I 925, or are they rather trusts which arise by operation oflaw 
(TABOLs) that reflect, but do not depend upon or exactly match, the intentions of the 

parties? On the first view, the trust the court enforces is precisely the trust the parties 
informally agreed upon or understood, taking the view that a statutory provision cannot 
be allowed to let the legal title holder 'commit a fraud' by denying the equitable beneficial 

interest of his cohabitee that was the subject of their common intention (6.9 el seq). If 
this is correct, then the common intention trust of the family home is not, as it has so 
far been labelled, a constructive trust at all, because such a trust is not a TABOL, and 

constructive trusts are TABOLs. The contrary view is that these are TABOLs, and the 
constructive trust that arises reflects the intentions of the parties, but is not, as it were, 
created by the parties expressing those intentions: their expressions do not amount to 

effective declarations of trust. Notice, this latter point of view has nothing to do with the 
s 53( I )(b) requirement; that section concerns proof of a declaration of trust in court, not 
whether an expression actually amounted to a declaration of trust. The practical conse­

quence of the distinction is obviously that if common intention trusts of the home are in­
formal express trusts, then the courts cannot depart from the parties' intentions in their 
declaration of what rights each of them have, for the declaration itself establishes those 
rights. Whereas on the latter view, the parties' intentions are one, but only one, factor to 
be taken in determining the character of the trust, in particular the size of the claiming 
party's beneficial share of the ownership. As we have seen, the HL decision in Stack v 

Dowden does not give anything like definitive guidance on this issue. To the extent the 
common intention trust is aligned with or assimilated to tlie doctrine of proprietary 
estoppel, the more it appears to be constructive, because it seems clear that the law's 
(or the court's) giving an interest to provide 'minimum equity' to satisfy the claimant's 

legitimate expectation of an interest in the property need not coincide with whatever 
interest the claimant expected, nor whatever interest the defendant felt he was denying 
by standing on his strict legal rights. The prevailing view is tliat the common intention 

trust is a constructive trust, a TABOL, which is why it is discussed in tliis chapter of the 
book_ But it is worthwhile keeping the alternative interpretation in mind. It may be that 
in some cases, the very trust informally agreed upon by the parties is the one enforced, 

reflecting the former view, whereas in other cases such intentions only form one part of 
the picture, so that only the constructive trust perspective is explanatory. 

,, 
I 
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Fraud and theft --- ---

• • d. 1- (1 13) over frauds, equity will in some cases 
I · f ·1 oncurrent JUrtS 1c ion -
n exercise o • s c . th oceeds of a fraud. Frauds typically involve the 

· construcuve trust over e pr 
impose a d . •tted if I sell you shares I know to be worthless for 
abuse of contracts. A frau is comm• •f II . s· ii rly J defraud you of your money I I se you a car to 
a substantial sum of money. II!1 a . 

d t·tJ because for example, I stole 11. In both cases I use, and 
which I know I have no goo I e, ' . 

I • h" f contract in order to defraud you of your money. In certam 
abuse, the legal re at1ons 1P O . . 

• ·11 ·de a remedy to the defrauded party (eg Collings v Lee (2001 ); Ag,p 
cases equity w1 proVI • . 

. k· (1990)· Dubai Al11mi11iw11 v Salaam (2003); Papamichae/ v NatWest (Africa) Ltd v Jae son • . 
Bmik (ioo3); Westdeutsche La11desba11k v Jsli11gto11 Lo11do11 Borouglt Co1mc,/ (1996) per 

Wilki. n· but see Shalso11 v R11sso (2003)). In particular It may allow the Lord Browne- nso • . . 
d ty t trace (2 71) into the proceeds the fraudster acquires with the prop-wronge par o - . . . 

erty of which he defrauded the rightful owner. The baSJS for this nght to trace appears 

10 turn upon the right of the defrauded party to rescind the contract by which he was 
defrauded(£/ Ajou v Dollar Holdi11gs (1993); Sha/son v Russo (2003)). It seems that the 
fraudster does not hold what he receives under the fraudulent contract immediately on 
constructive trust when he receives it, but upon rescission, at which point the voidable 
fraudulent contract is regarded as no longer having any validity, the fraudster will hold 
on constructive trust any traceable proceeds of the money he was paid by the defrauded 
party that can be identified in his assets. This seems to be clear where the contract can 
be rescinded for fraud, but it seems that equity will not impose such a constructive trust 
in any other case where a contract is rescinded, that is, where the right to rescission does 
not arise because of a fraud (see Re Goldcorp Exchange ( 1995); Sha/son v Russo (2003) ). 

4.31 As to cases of theft, in Westdeutsche Landesbank (1996) Lord Browne-Wilkinson said: 

I agree that .. . stolen moneys are traceable in equity. But the proprietary interest which 
equity is enforcing in such circumstances arises under a constructive, not a resulting, 
trust. Although it is difficult to find clear authority for the proposition, when property 
is obtained by fraud equity imposes a constructive trust on the fraudulent recipient: the 
property is recoverable and traceable in equity. 

This reasoning was criticised by Rimer J in Shalso11 v Russo (2003) (see also Matthews 
(199Sb)), but, with respect, Rimer J did so in part on the basis of the proposition that a 
thief acquires no title to the stolen asset; but this is clearly wrong ( Costello v Derbyshire 
Constabulary (2001)). Just like an adverse possessor of land, a thief acquires a posses­
sor's title to the property he steals-such a title allows the thief to bring an action against 

anyone who wrongfully interferes with his possession of the stolen goods, in the same 
way that an adverse possessor can bring an action against someone who trespasses on 
the land he adversely possesses. Moreover, again just like the adverse possessor of land, 

the thief can sell the stolen property to a third party. Of course, the titles of adverse pos­
sessors and thieves are 'frail: because the 'true owner: ie the victim of the theft or the 

owner of the land that is adversely possessed, has a superior title which he can assert 
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against the thief or the adverse possessor or against anyone else taking possession of the 
erty until the true owner's title is 1· · h db · prop ex 111gu1s e y operation of some rule of law. For 

example, when a thief passes title lo stolen money 'in currency', ie to pay for goods under 
a contract of sal~, the seller,_ a~ bona fide purchaser of the money, gels good title to the 
money and the lltle of th~ v'.ct1~1 of the theft is extinguished (2 .63 ). Or, for example, by 
operation of a statutory hmllallon period (Limitation Act 1980, s 15; Land Registration 
Act 2002, Sch 6), the adverse possessor of land can acquire the best title to the land, and 
tl1e true owner's title wUI t~e~eby be extinguished. So a thief does have a tit.le to the goods 
or money he steals. In principle, therefore, such a thief might hold his own thief's title 
on trust for the victim of the theft. There has never, however, been such a holding. The 
cases concern the queSlion whether the 'traceable proceeds' of the theft are held on trust 
for the thief's victim. So let us say the thief steals £10,000 in cash from his victim, and 
uses the cash to buy an expensive wristwatch from a bona fide watch seller. The seller, as 
we have just seen, will get good title to the cash, so the victim's title to the cash is extin­
guished. Will equity impose a constructive trust on the thief's title to the watch so that 
he holds it on trust for the victim of the theft? 

4.32 No case in England has decided so, but this is the position in Australia (Black v S Freedma,1 
&Co (1910); He/011 v Nguyen (2014)). Why this trust arises, however, is in dispute (Tarrant 
(2009); Chambers (2013a); Crawford (2014)). Chambers argues that there is no need to 
impose a constructive trust on the thief's title to the stolen property, since the victim 
has a superior title to the property anyway. Only a trust of the proceeds is necessary, and 
Chambers justifies the imposition of this trust on resulting trust principles ( 4.20 and, in 
more detail, S .7 et seq), ie that by purchasing property with the victim's asset, the victim 
is entitled lo claim that the title to the property the thief acquires in exchange is held on 
trust for the victim. Whilst ingenious, this analysis can be doubted. In the first place, it 
seems to mischaracterise the actual transaction. In the typical case of a resulting trust, A 
pays money to B to transfer title to some asset to C; because A contributes the purchase 
price, C is required to hold the asset for A, for it was /1\s title which was used to pay for 
the asset. But when a thief transfers title to B in exchange for an asset, it is not the victim's 
superior title which is used to pay for the asset, but the thief's own 'thief's title'. We know 
this because if the thief steals a necklace and sells it to B for £100, B acqui.res the thief's 

title, and the victim, who retains his superior title, can sue B for conversion (2.64). B gave 
the £100 in exchange for the thief's title, not for the victim's title, so the proceeds, the 
£100, were not acquired in exchange for anything of the victim's. Despite what may appear 
to be the case at first glance, the same is true when the thief exchanges stolen cash with B, 

the bona fide seller of a wristwatch, with the result that B gets good title to the cash and 
the victim's title is extinguished. B gets the thief's title to the cash, which is the only title 
the thief has to give, and by operation of the rule that when money passes in currency to 

someone bona fide who gives good value for it, the victim's superior title is extinguished 

and B's title, despite its having come from the thief, becomes the best title. Again, nothing 
of the victim's went to B in exchange for the wristwatch. So Chambers' analysis does not 

seem to work on resulting trust principles, since their operation turns on the beneficiary 
of the trust property in question having contributed to its purchase price, but the victim's 
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d I derelict properties. Nevertheless 11 appears on Chambers analysis up an occupy vacan , . . 

d Ssessor who sells his title to a third party would be required to hold the that an a verse po . 

h n trust for the true owner. So far as I know no such claun has ever been pure ase money o 
· d b the courts Similarly if I innocently buy a stolen car from a fraudulent entertame Y · • 

dealer, and then sell it later, I would hold the money I receive as the seller on trust for 

the original owner of the car. Let's say I then use 1_he mone'. as a down payme~t- to buy a 
/lat. The true owner would then, on standard tracmg prmc1ples, be a co-owner m equity 

of my /lat. Again, J have never heard of any theft victim making such a claim against an 
innocent converter, and it is not clear why equity should assist one in doing so. Genuine 
theft seems to be a different case, because, like fraud, of the actual dishonesty involved, 

and if we want to confine the imposition of a trust on the thief so that any proceeds of 
this theft are held on trust for his victim, a specifically targeted trust of a true thief's title 
would appear the more precise mechanism for doing so, although, as Crawford (2014) 

points out, there are conceptual problems with doing this as well. Here's one problem, 
which concerns the principle in Saunders v Vautier (3.30 et seq). True it is that the thief 

acquires a 'thief's title: but this title is good against all but the trne owner. If the thief held 
his thief's title on trust for the true owner, the true owner could call for its transfer; but 

this doesn't work here. This is not an asset that could be called for by the true owner, for 
vis-a-vis the true owner it is a nullity; it is not a right at aJJ. So this is one 'asset: it appears, 

which could not be held upon trust for the true owner. 

The nature of the constructive trust 'institutional' 
and 'remedial' constructive trusts 

_ .....J 

14 All trusts arising by operation of law may, at first glance, appear to have a 'remedial' 
nature: if a right is created by the law, then surely it must be an application of the prin­
ciples of justice in response to a fact situation demanding it. Thus the constructive trust 
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arises because ii would be unconscionable for the legal title holder to deny his cohabitee 
the equitable intereSt they agreed the latter should have, so the law provides one. But al/ 
legal rules are intended 10 express the principles of justice and, indeed, learning the law 
is in part finding out what justice means. The term ' remedial' means something differ­
ent: a remedial equitable interest is one that is awarded by a court following the trial of 

a legal action ; such an int~rest does not pre-exist the court award (although parties may 
anticipate what a court will award and act accordingly, as when a negligent driver (or 

rather, his insurance company) pays compensation to the person he injured so avoiding 

an expensive legal action). Are there remedial constructive trusts of this kind? 

Toe issue basically turns on the court's powers versus its duties: is the constructive trust 

that a court finds in a particular case more like a court order that is shaped by the court's 

power to make an award following it~ findings of liability in a particula r case, or is the 
constructive trust more ' institutional: as it is called, a trust that arises because of the 

rules of title governing the acquisition of equitable interests in property, which the court 

has a duty lo find once the facts of the case are proven at trial? The vendor's constructive 
trust and the 'constructive' trust under which a recipient who is not a bona fide pur­

chaser holds trust property transferred to h im on breach of trust clearly arise more or 

Jess automatically on the facts. Arising as they do in this automatic way, they are clearly 
institutional, and should be treated as rules of title, ie rules that govern the acquisition 

or loss of interests in property. In contrast, a common intention constructive trust or a 

proprietary estoppel is more like an equitable mushroom that arises from the legal myce­
liurn whenever the conditions are right, not so much by the operation of rules governing 

title transactions, but as a remedy that is afforded on the basis of the parties' ongoing 

behaviour, with particular attention to expectation and detrimental reliance. The dis­

tinction is not watertight, of course, because any rule by which a title is transferred or a 
new title arises can be considered a rule of title, no matter how nebulous the rule actually 

is. Nevertheless, it is fair to say that the rules giving rise to a vendor's constructive trust 

or to the 'constructive' trust of the non-bona fide recipient of trust property transferred 

in breach of trust look more like 'automatic' rules of title, whereas the rules, such as they 

are, governing common intention constructive trusts look a lot more like considerations 
taken into account by the court when deciding to 'award: as it were, an equitable interest 

(see Muschinski v Dodds (1985) per Deane J). This remedial kind of constructive trust 

appears to be accepted at least theoretically in other jurisdictions (in particular the USA 

(American Law Institute (1937), para 60) and Canada (Rawluk v Rawluk (1990) and 

see Chambers (2001-2)); see also the Singapore case Wee Chiaw Sek An11a v Ng li-A1111 
Ge11evieve (2013)); such a trust is understood to come into existence only when the court 

declares it, but has effect retroactively to the time when the fac ts that justify the award 
occurred. Swadling (2011) has recently argued that the remedial/institutional question is 
conceptually confused; according to him, there are no genuine constructive trusts; what 

are mistakenly called institutional constructive trusts are really informal but express 

trusts which the courts have mistakenly labelled 'constructive: and the other examples of 
'constructive trusts' are merely cases where the defendant is liable to an order by a court 

of equity to transfer title to the claimant. The paper makes a wealth of arguments that 
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b 1 d her
e but for 'fans' of constructive trusts, the paper is a fascinating 

cannot e exp ore • 
challenge to orthodoxy. 

,,,_ 1 h ·bi"lity of a remedial constructive trust has been considered obiter 
\-v ui st t e poss• . 
in England (per Lord Browne-Wilkinson in Westde11tsche landes~ank_ G1roze11trale 
v /s/ingtoll Lor1don Borough Co1mcil (1996)) ~s a matter of authority, m . Polly Peck 
/,itemational pie (No 2) ( I 998), the CA put paid to the remedial constructive trust in 
En land following a thorough review of the cases and the academic literature. As Nourse 

LI :ul it: 'JI is not that you need an Act of Parliament lo prohibit a variation of propri­

etary rights. You need one to permit it: see the Variation of Trust Act 1958 (10.70) and 

the Matrimonial Causes Act 1973 (4.13 ].' So unless the UKSC decides to reverse the CA 

on this, it would appear that the remedial constructive trust is a dead letter in England. 

4
_3

7 
On reading the cases, you might think that in reality the law of trusts gives judges such 

discretion that their 'finding' a constructive trust on the facts virtually amounts to 'award­

ing' the claimant a retrospectively effective equitable interest. Nevertheless the HL in Pettitt 
and more recently in Stack v Dowden certainly denied that the courts should have such a 

discretion. The more interesting question is whether the courts should have a discretion 

to award a claimant an equitable interest that takes effect only from the date of the court 

order, along the lines favoured by Hayton and Mitchell ((2005), at 395 et seq). Such an 

equitable title would automatically be subject to the rights of innocent third parties in the 

property acquired before the award. Such a prospective constructive trust, ie one operating 

from the date of the court award, will not assist the claimant if the defendant is bankrupt, 

but will protect the claimant if the defendant goes bankrupt before the claimant gets his 

share out of the property, and will entitle the claimant to the actual property, which will be 

worthwhile if the property itself, rather than just its value, has significance for the claimant. 

Such a prospective constructive trust has never been awarded under English law, although 

in Muschinski v Dodds {1985) the High Court of Australia made just such an order. 
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SELF-TEST QUESTIONS 

2 

3 

4 

5 

6 

What are some examples of constructive trusts? Do th h f 1 • ey ave any common eatures. 

Phillippa and Paul, a youn~ unmarried couple with two small children, purchased Whitea­

cre toget_her for fl 50,000 111 1999. Phillippa contributed fl 0,000, Paul f5,000, to the pur­
chase price, and the remainder was · d b . . . . . raise y way of a mortgage loan. In 2001 Paul lost 
his JOb and since that time Phillippa has paid all the mortgage instalments. From 2002 

Paul stayed at home and was the primary carer of their children and also made several 
DIY improvements to the property I 2005 h ' · n e started a small gardening business which 
he ran from Whiteacre. In the summer of 201 o the bus·,n f ·1· d p I h ess was a1 mg an now au as 
been declared bankrupt. The house is now worth £350,000. Discuss. 

What is the difference between the 'remedi'al' and •1·nst't t' I' · f · 1 u 1ona views o constructive 

trusts? 

On your reading of the cases, does the 'intentional trust e nforced despites 53(1 )(b)' inter­

pretation or the 'constructive trust' interpretation better account for the court's recogni­

tion of the common intention trust of the family home? 

In what circumstances does equity impose a constructive trust applying the maxim 'equity 

looks upon that as done which ought to be done', and why? 

On what basis, if any, should a t rust arise on the proceeds of fraud or theft? 
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Resulting uses 

5.1 Resulting trusts are something of an oddity, which cannot be understood without 

returning to the history of the law of trusts, in particular the way that uses (1 .17 et seq) 

were originally employed. Recall (1 .23) the typical use of land, to grant land to feoffees 

'to the use of my will', which were typically created without any express terms besides 

the term that the settlor would give future directions, and where the settlor conti.nued 

to occupy the land. Thus the feoffees to use received the bare legal title, in essence just 

the 'paper' title, which they held without having to do anything until such time as the 

settlor gave them further directions. Now, of course, nothing prevents the modern day 

settlor from creating a trust in which the trustee holds the property for the settlor for 

the time being, and at some time later on trust for others when the settlor so directs 

(2.13; Grey v !RC (1960); 6.26) but this is not typical today (for various, including 

tax, reasons). Yet it was absolutely standard in the fourteenth, fifteenth, and sixteenth 
centuries. 

5.2 So standard and common was this means of holding land that it led to a particular de­

velopment in the law which has, somewhat surprisingly, survived to the present day. 

Because feoffments to use were so common, equity began to assume that this was the 

normal basis upon which land was conveyed. Therefore, in circumstances where the 

evidence was insufficient to determine the circumstances of a transfer of land from A 

Automatic resulting trusts and presumed resulting trusts 131 I -------=-:.:::~~~~~---, 
to B equity would hold that B held th I d • , . , . e an to As use. This use was called a 'presumed 
resulting use. Where evidence was insufficient to d t • 1 1 f h e ermine t 1e rea terms o t e trans-
action, .B wo~ld be pr~Slllll~d by equity to hold to the use of A. 'Resulting' in this context 
means iumpmg back or rebounding'· the benefit of th t Id ·· b k' • e proper y wou Jump ac 
10 A. As we shall see (5. 58- 5.5 9) the colourful I f •· • b k' b bl . . · anguage o iumpmg ac pro a y 
n1isconceives what the Judges understood to be going on, but the name has stuck: these 
days rather than presumed resulting u I . • • . ses we 1ave presumed resulting trusts, which do 
the same t_hmg. ~part from certain exceptions, where A transfers property to Band there 
is insufficient evidence to determine what the actual circumstances of the transaction 
were, equity will require B to hold the property on trust for A. Indeed, as you can im­
agine, these days the moSt common reason why there is such a lack of evidence is that 
A or B are both dead, so the dispute often involves A's or B's personal representatives 
(2.75). A good example is Mehta Estate v Mehta Estate {1993) where the court had to 

discern the truth of the circumstances of various investment transactions involving a 
husband and wife where both had died in a plane crash. Now you would be right to find 
it surprising that even today this presumption is still applied. It has been a long time 
since all land, much less all property (the presumption has come to apply to property of 
all kinds), was held in trust. Many people think the presumption is simply anachronistic 

and should be abolished. The probable reason why it has not is that, in special contexts 

apart, it does not generally affect the result in a dispute, since in most cases there is 
sufficient evidence for the court to find on the balance of probabilities what the actual 
intentions of the parties were. 

Automatic resulting t~usts and presumed resulting trusts • 

5.3 So far I have only described presumed resulting trusts (PRTs). But resulting trusts are 

generally considered to be of hvo basic kinds, presumed resulting trusts and 'automatic' 
resulting trusts (ARTs). An ART will arise where the dispositive provisions in an express 

trust fail, or fail in part, for some reason. For example, a settlor may transfer Blackacre to 

trustees on trust for Barbara for life and then for her children in equal shares. As it turns 
out, Barbara dies without children. In consequence, the beneficial remainder interest 

'results', or springs back, to tl1e settlor, and the trustees will hold Blackacre on bare trust 

for the settlor (or his successors ifhe has died in the meantime). These trusts are said to 

arise 'automatically' upon the failure of the intended disposition, hence their name. 

5.4 ARTs are just as ancient as PRTs. That is, just as much as presumed result ing uses there 

were 'automatic' resulting uses, though the use of the word 'automatic' is obviously mod­

ern (5.6). But given the history of uses, they make obvious sense. Since the standard 

way of disposing of property in favour of others was first to transfer the property to the 

feoffee to use, and only later for the settlor to express intentions about who should have 

it after the settlor, it is obvious that the 'use' or 'benefit' would be regarded as remaining 

with the settlor until he had effectively directed it elsewhere (Mee (2010, 2014)). The 

.1 
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. d th me thing with the modern trust where the dispositions are 
modern ART 1ust oes e sa . . . 

ak ffi t fr m the outset. Thus in the example JUSt given, the settlor retains 
intended to t e e ec O · h B b 

. d • t ·n Blackacre (which will fall into possess10n w en ar ara dies) 
the remain er mteres 1 

. h · t nded gift to her children cannot operate. Well-drawn trust 
under an ART smce t e an e . . . 

II "de for the possibility of failures ofth1s kind, so ARTs should, in 
instruments usua Y proVI . 

. • I · h re a trust is created with the benefit of legal advice. 
pnnc1ple, rare y anse w e 

5 5 
PRTs faU into two categories: voluntary transfer PRTs and purchase contribution PRTs. 

· The first we have already encountered. If A simply transfers property_ he owns to B, 

then that 1,~11 raise the presumption that B holds the property on_ resultm_g trust for A. 

Purchase contribution resulting trusts involve at least three parties, not JUSt two. 1f A 

pays c to transfer property to B, ie buys property to be put in B's nam~, the~ there will be 

a presumption that B holds the property on resulting trus'. for A. TI11s agam makes per­

fect sense given the history. Since at the time the presumpt10ns_ were ~e~elop~d, a person 
would naturally want to have all his lands held by feoffees to his use, 1t 1s entirely under­

standable, if he were to acquire new lands, that rather than buying the lands in his own 

name, and then later having to transfer them to feoffees to use, he would just buy them 

in the names of his feoffees to begin with. It thus made just as much sense to apply the 
presumption in such a case as it did with the voluntary transfer case. The rule also takes 

into account multiple parties contributing to the purchase of an asset. Thus, if two or 

more persons put their money together to buy property, equity will normally hold that 

they share the equitable title to the property in proportion to the amount of money each 

put in regardless of the way the title is held, whether in both of their names, in one of 

their names, or in the name of a third party. Whoever the title holders are, they will hold 

the property on resulting trust for the contributors in proportion to their contributions. 

Thus if A contributes 30 per cent and B 70 per cent of the purchase price of Blackacre, 

and C is registered as the owner, C wilJ hold Blackacre on resulting trust for A and B as 

equitable tenants in common, A having a 30 per cent interest, B a 70 per cent interest. 

S.6 The explicit terminological distinction between 'automatic' and 'presumed' result­

ing trusts was originally drawn by Megarry J in Re Vanderve/1 (No 2) (I 974) as follows 

(although it was clearly foreshadowed by Lord Upjohn in Vanderve/111 /RC (1967)). 

According to Megarry J, the distinction turns on one essential difference between the 

two cases. In the presumed resulting trusts cases both the existence of the trust and the 

content of the trust need to be established: 

The presumption thus establishes both that 8 is to take on trust and also what that 
trust is. 

In the automatic resulting trust case by contrast: 

The resulting trust here does not depend on any intentions or presumptions, but is the 
automatic consequence of As failure to dispose of what is vested in him. Since ex hy­
pothesi the transfer is on trust, the resulting trust does not establish the trust but merely 
carries back to A the beneficial interest that has not been disposed of 

____________________ P __ re:..:s..:.u __ m..::e..:.d_re:..:s..:.u..:.l1,_ng~ 1r..:.us:..:ts::_(::_P __ R--Ts::)_ 1_3_3 _____ ~~ 

Whal fundamentally diStinguishes the cases is the difference in what needs to be proved. 
In the case of the PRT, unless rebutted the presumption establishes that the recipient, B, 
holds as a trustee for the transferor or contributor, and in the case of a purchase con­
tribution PRT, the extent of A's interest (eg a 30 per cent interest if he paid 30 per cent 
of the purchase price). In the case of the ART B is already known to be a trustee-the 

only question is for whom he holds the property on tnist, and what needs to be shown 
is tl1at what was thought to be an effective disposition by the settlor fails. (Of course if, 
on a true construction of the settlor's intentions, the trustee was intended also to be a 
beneficiary of the trust, ie intended to take the benefit of the property not disposed of to 

other beneficiaries, then there is no failure by the settlor to dispose of the entire interest 
in the property, and no ART: see Re Foard (1922) for such an example.) 

Presumed resulting trusts (PRTs) 

Law of Property Act 1925, s 60(3) 

s.7 The presumption underlying voluntary transfer PRTs applied equally to transfers of land 
and personal property ('personalty') like chattels or company shares before 1926. Before 

1926, if a gift of land was intended, it was necessary to state expressly in the deed of con­

veyance that the land was conveyed to the use and benefit of the donee in order to dis­

place the presumption. Section 60(3) of the Law of Property Act 1925 provides, however, 

that a resulting trust is not to be implied merely because there is no express statement 
of this kind. Does this section effectively abolish voluntary conveyance PRTs of land? In 

Lohia v Lol,ia (2000) Nicholas Strauss QC decided that the section did abolish voluntary 

conveyance PRTs of land, but the CA (2001) refused to endorse that view on appeal, 
disposing of the case on other grounds. In Ali v Khan (2002) Morrill VC, giving the 

judgment of the CA, said that Lohia established thats 60(3) did abolish the presumption. 

Though the decisions can be criticised (see also Chambers (1997), at 16-19; Chambers 

(2001)) they probably represent the law, at least to the CA level. NB: The section has no 

relevance to, and so does not abolish, the presumption in purchase contribution PRT 

cases. There it remains. 

5.8 Regarding personalty, the presumption still technically applies. Since, however, most gra­

tuitous transfers are intended to be gifts, the presumption should give way to the slightest 

contrary evidence, including evidence of the surrounding circumstances and common­

sense inferences to be drawn therefrom- the presumption fully applies when it is my 

round and I buy you a pint, but no judge in his right mind would say that you hold that 

pint on trust for me. Nevertheless, Fowkes v Pascoe ( 1875) and Re Vinogradoff ( 1935) 

nicely contrast the wildly varying effects that can result when different judges apply the 

presumption. Jn Fowkes a woman of substantial means purchased stock in the name of a 

son of her former daughter-in-law; the only evidence of the woman's intentions were the 

surrounding circumstances; since there was no conceivable reason for her transferring 
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. h Id her nominee she must have intended lo give it to him; thus 
the stock to him to o as ' h' 

. f If trust was rebutted. It is important to note that I 1s particu-
the presumpuon o resu mg h , . 

· . h Id I have a trust element (Mee 2014), based upon t e universally' 
lar transaction was e 0 · . . . 

d 
•· 

1 
t and meaning' of transactions of this kind (per James LJ m Fowkes; see 

understoo in en . . . 

d
. B · (1885)) The transfer by A of property into the JOmt names of A. 

also Stan mg v oivn11g · . 

h h fproperty by A in the names of A and B, was not to result m A. 
and B or t e pure ase o 

' . I b ming J'oint co-owners Rather, A was entitled to the whole benefit of and B s1mp y eco · 
d · g her 1·1•etime· she alone would be entitled to dividends on shares for 

the property unn " • 
example (in Fowkes the son of the woman's daughter in.law had to accou~t for a dividend 

d 
. h 1·• t·me but received after her death). On As death, Bas survwor would take ue in er 1,e 1 

the title 10 the property outright. Even so, where such a transaction was entered in to the 

presumption of resulting trust would apply, and if not rebutted B would hold his interest 

entirely for A, so that A would not only hav_e the who)~ benefit of the propero/ during her 
life, but B would hold his sole title as survivor after As death on trust for As estate, and 

this latter result was what was argued for unsuccessfully in Fowkes. 

5_9 In contrast to Fowkes, Re Vinogradoff is an atrocity of a decision. There a woman had 
transferred £800 of War Loan stock into the joint names of herself and her 4-year-old 

granddaughter. Following her death, it was successfully claimed that the child held the 
stock on resulting trust, there being no evidence to establish an intention to make a 
gift. As Mee (2014) points out, although on the 'universally' accepted construal of such 
a transaction the child, as we have seen, would have been a trustee of her share of the 

dividends for her grandmother during her life, this would not have caused any difficulty 

because the child would just be a passive nominee. But in the result-the finding of a 
resulting trust-this would not be so; on her grandmother's death she wouJd have to 

account for the shares to her grandmother's personal representatives. Given that her 

granddaughter was aged four, the probability that the donor intended to make her a gift, 
not make her trustee in this way, is about as close to one as probabilities get in this life. 

Furthermore, any express attempt to have made her a trustee (as opposed to a passive 
nominee under the normal understanding of the transaction) would have been ineffec­
tive, since under the Law of Property Act 1925 an infant (ie a person under the age of 

majority) cannot be a trustee. Undaunted, Farwell J held that the granddaughter held 
the stock on resulting trust, so the executors of the grandmother's estate were entitled 

to it. The idea that sensible inferences may be drawn from all the circumstances is the 
approach taken nowadays: 

In reality the so-called presumption of a resulting trust is no more than a long stop to 
provide the answer when the relevant facts and circumstances fail to yield a solution. 
/Vandervell v IRC (1967) per Lord Upjohn; see also Pettitt v Pettitt (1970); McGrath v 
Wallis (1995}] 

As Raynor QC J recently said, 'Of course in this case I have heard the sworn evidence of 

~0th parties _and I do not need to decide the case on the basis of presumptions. I decide 
it on the basis of my findings of fact' (Karsten v Markham (2009)). 

s .1 0 

5.11 
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The presumption has, until recently, been applied much more regularly in the case of 

purchase contribution PRTs, and is of particular importance where the property in ques­
tion is land. Why? As we saw in the last chapter discussing the constructive trust of the 
family home (4 .13 et seq), it is difficult to establish informally expressed trusts of land, 
because s 53( 1 )(b) of the Law of Property Act 1925 requires written proof of such trusts. 
And in many cases of informal understandings as to the beneficial entitlement to a fam­
ily home, both members of a couple will have contributed in some way to its purchase 
price. Where this has occurred, the PRT allows one 10 make a more straightforward 
claim than if one were trying to establish a common intention constructive trust; while 
the latter requires proof of some understanding between the parties and proof of some 
detrimental reliance, in the case of the PRT the only evidence one needs to provide is 

evidence that one contributed to the purchase price of property; that immediately puts 
the onus on the other party to provide evidence that no beneficial interest in the prop­
erty was intended. Following Stack v Dowden (2007), however, it seems that the purchase 

contribution PRT no longer operates in the family home context (4.20). That is, by es­
tablishing, say, a 20 per cent contribution to the purchase price one is 1101 thereby any 
longer entitled to a 20 per cent interest in the absence of proof to the contrary; rather, 

that contribution will be treated as one of perhaps many factors that together determine 
the beneficial interests of the parties. 

The 'contribution' in purchase contribution PRTs should be read as 'purchase contribu­

tion in money or money's worth'. In Springette v Defoe {1992) the sitting tenant of a house 
was entitled to a discount from the market price; when she purchased the property with 
her cohabitee, the value of the discount was treated as a contribution she made to the 

purchase price in determining her equitable share. (This case was followed in the CA 
decision in Laskar v Laskar (2008).) In Singapore, where it is very common to buy a 

property and refurbish it before moving in, it has been held (Tan Chui Lian v Neo Liew 
Eng (2007)) that contributions to the 'total cost' of buying a property, both purchase 
money and renovation money, should be treated equally in determining the shares of 

the co-owners on a proportional contribution basis. This make perfect sense, for when a 
couple buy a residential property it hardly makes sense for them to trouble about who is 
paying for the property and who is paying the builders-both should equally be treated 

as contributions to the property they acquire. In the case of land purchased with the aid 
of a mortgage the person(s) raising money on a mortgage, and therefore liable to repay 

the loan, will be credited with a corresponding contribution. For example, assume A and 
B purchase a house in their joint names for £50,000, A contributing £10,000 in cash, the 
remaining £40,000 coming from a mortgage loan under which both A and B are liable. 

A will therefore have an equitable share of (IO+ 20 (half the loan))/50 = 60 per cent, 
and B a 20/50 = 40 per cent share. Note that one's equitable share is determined by the 
share of one's liability to repay the loan, not by the value of tlie money one actually repays 
(Cowclrer v Cowc/1er ( 1972); Re Gorman (1990)). The result of this is that if the house 

A and B bought doubles in value in a year to £100,000, and they sell, B will acquire a 
much better return on the money he has actually paid than A (but note, this 'leverag­

ing' or 'gearing up' effect is the general (and usually intended) effect of borrowing to 
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ful . tment) Assume that following the sale and the repayment 
purchas~ a success mves th . rofit comes to £40,000: A will receive a 60 per cent 
of the outstillldlllg mortgage, e P . · 
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share £24,000, m return or a ' h · I ·d h If th 
- ' while B will receive a 40 per cent share, £16,000, for_ avmg on! pa1 a e 
tor a year, b the case that A and B have spht the premium payments 

remiums. Jt may not even e . 
p . h aid all the premiums, B would acquire the same £16,000 • half. even 1f A were to ave P . . 
m '. . . h. . • t ortgage liability that determines his contnbullon under the 
share, smce II IS IS JOlfl m 
PRT (see further Matthews (1994)). 

I d to an unJ·ust result the courts have on occasion varied the Since this may appear to ea • 
. , h · onstructive trust (see eg Midland Bank v Cooke (1995)), but it is parties s ares Viii a c 

. k th e two kinds of trust separate. To determine the shares acquired important to eep es 
h tribution PRT one must precisely follow the movement of a per-under a pure ase con • . . , . 

son's beneficial ownership of money or right to value (eg a s1ttmg tenants discount, or 

the right under a mortgage agreement to have money app_li~~ to a purchase o_f a propero/ 
in one's name) into the purchase price paid for the acqu1S11lon of the resulting trustees 

title to the property. In Goodman v Carlton (2002) the CA denied a res~~ing trust share 

arising from the defendant's joint liability under a mortgage loan ~roVld'.ng most of the 
purchase money for a house on the basis that there was never any intention on the part 

of either her or the other borrower under the mortgage loan that she would ever repay 

any part of the loan; proof of that joint intention either rebutted the resulting trust in her 

favour, or the parties' common intention served as a basis for reducing her share to zero. 

Occasionally the presumption is used as a bogus problem solver where it has no applica­
tion. This happened in Abrahams v Abraham's Trustee in Bankruptcy (1999). A couple 

were each members of a syndicate, each paying a pound a week to buy lottery tickets 
and share the winnings. Following their break-up, the wife continued to contribute two 
pounds a week, initially out of habit to cover the membership shares of both her and her 
husband, but later with no such intention. When the syndicate had a big win, the wife 
took a double share of the winnings in proportion to her contributions, and the hus­
band's trustee in bankruptcy claimed one of the shares. The court decided that since the 

wife contributed the money, she held the right to the husband's share on resulting trust 
for herself, he being unable to prove that the wife had intended to pay one of the weekly 
one-pound contributions for his benefit. But the presumption of resulting trust was sim­
ply not relevant here. The question simply could not turn on whether she held her second 
share against /Jim under a purchase contribution PRT, because the money came from 
her, not him; he contributed nothing to the purchase price of the tickets. The only proper 

way to have framed the question was: given that the wife was entitled to two shares in 
the syndicate's winnings, could the husband establish that the wife had gratuitously made 
contributions for the second share on his behalf? And it was clear that by the time of the 
win, she had no such intention. The husband, in other words, simply failed to establish 
an intentional trust on his behalf. Resulting trusts do not come into it. Perhaps the court 
confused itself because the wife's right to the proceeds was itself equitable (a right to her 
share of the winnings legal title to which was held by the 'treasurer' for the syndicate), 

5.14 

5.15 
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and so, once ensconced in the consideration of equitable rights, it hastily reached for the 
presumption. But the husband's claim would have been the same if the wife and hus­
band had regularly purchased second-hand books for their joint collection and, follow­
ing their break-up, the wife had bought some more, one of which turned out to be a rare 

first edition worth £500,000. She would not defend her legal ownership of that book by 

claiming she held it for herself in equity under a purchase contribution PRT. She would 

just say she bought it for herself, and would put her husband to the strict proof of any 
supposed trust of the book under which he had an interest. 

The presumption of resul!f ng trust l 
_J 

The discerning reader wiU have noticed that so far I have carefully spoken of a pre­
sumption of resulting trust, which will determine the result of a dispute between A or B 

(or their personal representat ives) in the absence of sufficient evidence of the circumstances 
of the transfer, or of the contribution to the purchase price of property in Lhe name of 

another. Take the simple case of A transferring his Rembrandt to B. The way Lhe pre­
sumption applies is as follows. In order to get the benefit of the presumption, all A has to 

do is provide evidence of the transfer itself. lf B leads no evidence, then the presumption 
wilJ determine the case, and the court will hold that B holds the property on bare trust 

(2.13 et seq) for A. B, of course, will lead contrary evidence if he can. The most obvious 
way of countering the presumption is if B can show that he paid for the Rembrandt, that 

is bought it from A. If B can show that, say by showing a written contract of sale, then 
there would be no reason to find that B held the painting on t rust for A. Rather, it would 
establish that A just sold it to B. By leading this evidence, then, B can effectively 'rebut' 
the presumplion of resulting trust. Now you can see why the presumption, though it 
exists, is in fact rarely determinative of any dispute as to who is entitled to property. In 
the case of property transactions there is normally sufficient evidence so that the pre­

sumption is displaced and no reliance on the presumption is needed. In the example just 
mentioned, assuming A and B are alive they wiU give evidence, produce documents and 
so on, and this evidence will be the basis upon which the court will determine what the 
nature of the transaction actually is, whether a sale, a transfer on trust, a pawn by A of 

his Rembrandt to secure the repayment of money he owes B, whatever. 

As we have seen, all A needs to do to establish the presumption is provide evidence of 
a transfer or of a contribution to the purchase price of property in the name of another. 
Though it is often put this way, A does not have to show it was a 'gratuitous' transfer 

or 'gratuitous' contribution. That is, A does not have to prove that B provided no con­
sideration for the transfer or contribution. As Sir Francis Bacon put it, 'the Chancellor 
thought it more convenient to put the purchaser to prove his consideration, than the 
feoffor and his heirs to prove the trust; and so made the intendment towards the use, and 
put the proof upon the purchaser'. The modern cases show the same (see The Venture 
(1908); Mehta Estate v Mehta Estate (1993); Tinsley v Milligan (1994); Penner (2010a)). 

l 



5. 16 

5.17 

138 Re,uh,ng 11usts 

. d d efi to the presumption arising in the case of a gratuitous transfer 
Of ,-curse. JU ges o r er 
or 

4 
tranSfer without consideration (eg Re Vandervell (No 2) (1974) per Megar?' J), but 

. . d d bl . only an ill-advised claimant would advance the resulting trust this 1s un erstan a e, . 
h th transfer or contribution was obviously to fulfil a contractual obli-argument w ere e . . . 

' . • th re the presumption would be tnv1ally easy to rebut; 111 any case where 
itallon. smce e . . . . 
;liance on the presumption is reasonable the absence of consideration will typically be 

obvious from the surrounding factual circumstances. 

We must now address 3 thorny issue which has created a great deal of controversy 
(Swadling (2008); Chambers (1997, 2006, 2010a); Mee (2010, 2014)'. Penn~r (2010a)): 
what is the 'content' of the presumption of resultmg trust, and what evidence 1s therefore 
sufficient 10 'rebut' it? There are essentially three alternatives: that when the presumption 
applies, the law presumes (I) that the transferor/contributor A declared an exp~ess trust 
over the property now in B's hands (the view defended by Swadling); (2) that A intended 
B to hold the property for A on trust, where this intention can be framed in two ways: (i) 
that A did not intend to part with the beneficial interest in the property transferred or in 
the property purchased with his money, and (ii) that A intended that B should not take 

the property for his own benefit, the view of Mee and your author ( of Mee and me, if you 
like); and (3) that there is no legal basis to which B can point to show that A intended 
B to receive the property for his own benefit (the view defended by Chambers; see also 

Birks (I 996b )). 

The problem with the first alternative is that there are too many cases which are inexpli­

cable if this is the presumption. (We shall deal with the modem cases here; for a histor­

ical survq, see Mee (2014).) 

5.18 Consider Re Vinogradoff ( 1935). Here a resulting trust arose even though an effective decla­
ration of trust was clearly impossible on the facts, since the resulting trustee was four years 

old, and any express declaration that the property was transferred to her to hold on trust 

would have been ineffective by virtue of s 20 of the Law of Property Act I 925. Farwell J spe­
cifically held that the section 'did not operate to make any difference to the presumption'. 

While it is easy to criticise the case for relying upon the presumption rather than finding 
it was rebutted on any realistic appraisal of the facts, if the presumption is what Swadling 

says it is then the case simply could not have been decided as it was. But what causes the 
most problems for the first alternative is the court's understanding of the way the presumed 

resulting trust operated in the run-of-the-mill 'family home' case where a resulting trust 

arises on the basis of a contribution to the purchase price made by one or both cohabitees. 

In a number of decisions the CA considered the relevance of the intentions of a contributor 

to the purchase price of a shared home and in none can it realistically be argued that the 

presumption which gives rise to a resulting trust was that the contributor made an effective 

declaration of trust, much less a provable and thus enforceable declaration of trust, ie one 
in writing so as to comply withs 53(1)(b) of the Law of Property Act 1925. 

>. 19 I~ Springette v Defoe ~e CA held that there was no discussion between the parties of any 

kind, thus no declaration of trust by the contributor. Nevertheless, this did not rebut the 

__________________ _:T'..'._h'..':eip~re:_:s~u~m~p~ti~o~n~of re.:.su::.:l.::.tin~g"....::.tr:_us:_:t_ l:_:3_9 _______ .l 

Presumption of resulting trust wh · h ·1 Id h • ic I wou ave done if the presumption was that an 
actual trust was declared. Dillon LJ put the point this way: 

{l]n the a~sence of an express declaration of the beneficial interests, the court will hold 
that the 1ornt purchasers hold the . . . . property on a resu/trng trust for themselves in the 
proportions rn wh,ch they contributed directly or indirectly to the purchase price. 

Nevertheless, Dillon LJ concluded in t h th • • . • erms, t at e presumpllon of result mg trust was 
not displaced, and therefore the presumption cannot be one of effective declaration of 
trust, for if that were the presumption, it would clearly have been rebutted on the facts. 
In Midland Ba11k pie v Cooke the CA similarly held that a -, 1 k 1- t b wue oo a propor aona e en-
eficial interest in the house by way of pu h 'b · • re ase-contn ut1on resultmg trust even though 
it was accepted both by the trial judge and the CA that th · b th . . ere was no expression y e 
parues to each other m respect of their beneficial interests in the house whatsoever. 
Both of these cases were considered by the CA in detail and approved in Oxley v Hiscock 
(2004) and the CA's reasoning in Oxley was approved in its essentials by the HL in Stack 
v Dowden (2007) (see also McGrath v Wallis ( 1995); Lavelle v Lavelle (2004)). It is, of 
course, open _10 Swadling_ to argue that in these cases the court was not really applying 
the presumpllon of resultmg trust, but rather finding a constructive trust along the lines 
explained by Baroness Hale in Stack ( 4.19 et seq), where a contribution to the purchase 
price is regarded simply as a factor in finding a constructive trust. But given that these 
cases seem to suggest that simply showing that A did not effectively declare a trust does 
not rebut the presumption strongly suggests that this cannot be the content of the pre­
sumption. 

5.20 Turning to alternatives (2), (ii) says that the presumption is that A had a positive inten­
tion that B should not treat the property received (or the entirety of it if A contributed 
part of the purchase price) as beneficially his own, This is essentially an intention that 

B should hold the property on trust for A. (A does not have to know what a trust is in 
legal terms to have this intention ( 7 .4)-he just has to intend that B does not take the 

property free to deal with it as his own.) Alternative (2)(ii) takes a 'negative' formula­
tion of this sort of intention: it says the presumption is that A had no intention that B 
should treat the property as his own. The question posed by these different formulations 
is whether they are really any different in substance. What, in practical terms, is the dif­
ference between the statement 'Frank did not intend Margo to have the benefit of the 

property he transferred to her' and 'Frank intended to retain the benefit of the property 
he transferred to Margo, ie Frank transferred it to Margo intending that she would hold 

it for him'. Except in cases of mental incapacity (see Goodfellow v Robertson (1871)) if 
a person transfers property he must necessarily have intentions as to who is to benefit 

from the property transferred. And, if he has those intentions, why on earth should the 
court, in the absence of evidence, act on a presumption as to what was absent from his 
mind ('no intention to benefit Margo'), rather than what was positively there (Frank's 
intention to benefit himself)? This sort of consideration favours the positive intention 

formulation in (2)(i). The reason why one might prefer (2)(ii), nevertheless, is that it 
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. to apply where it does, to remedy a failure on the part of 
undastands the presumption • . . . . . 

. .b t to ensure that his mten!lons are sufficiently exphc1t (see eg 
the iransleror/contn u or . 

II (1985) vhere the PRT plaintiff was basically confused about what she 
Dul/ow v D11 ow ' . . 

ty t ansaction amounted to). If the presump!lon 1s one of trust in 
thought her proper r . . th . . 

1 f • osing a trust obligation upon the reciprent, e presumption 1s es-
the sense on yo imp . . 

f • b efit' for the recipient not of a pos1t1ve benefit for the transferor/ 
sentially one o non- en ' . . 

. ( , th Mee (2010)). Our concern in such a case 1s with what A failed contnbutor see ,ur er . 

1 t , ·1ed to do in the sense that there is insufficient evidence of what he to do, or at eas ,a1 . . 
did for 

3 
court 10 give effect to his positive intentions. The idea 1s th~t upon _proof of the 

transfer or contribution Bis presumed not to take beneficially, and in keeping with the 
.d d 1 · g the ART in such a case A having failed effectively to dispose of the ben-
1 ea un er ym • • 
eficial interest under this trust, B must hold the property for his benefit. If (2)(ii) is the 

correct formulation, ii will, of course, encompass all those cases covered by (2)(i). But as 

Mee (2014) shows in detail, the courts regularly employ variants of both (2)(i) and (ii) 

without seeing any difference between them. The basic judicial thought seems to work 

like this (see also s.S9 with respect to this kind of thinking in respect of ARTs): here is 

a transaction by A in which B receives title to property from A, or purchased by A. The 

resumption is that A intended to keep or retain the beneficial interest (recall the basic 

~eoffment to uses (5.1 ), that is, that B was to receive just the 'paper' title. This brings (2) 

(i) and (ii) together in the sense that intending to keep the beneficial interest by confer­

ring a mere paper title is the same thing as not intending a gift/intending a trust. Mee 

(2014, 102-3) puts the point this way: 

(l}t is misconceived to regard the statements in the case law as reflecting two compet­
ing paradigms as to the fact being presumed. Because the courts are making a choice 
between the two categories of 'gift' and 'trust', a conclusion that the transferor did not 

intend a gift (or, to use the language of retention. did not intend to pass the beneficial 
interest to the transferee) is equivalent to a conclusion that the transferor did intend to 

create a trust . . . [T}he equivalence of the positive and negative formulations explains 
why the courts appear to vacillate between them. 

A final point can be made about the 'retention' idea by recalling our discussion of benefi­

cial interests {2.16-2.17, 2.35, S.1). Where the presumption is not rebutted, equity re­

gards the beneficial interest as not having moved from A to B. A retains the same use or 

benefit as before, though now it is just secured via his equitable title, rather than through 

his prior outright legal title. A beneficial interest is not the same as a legal or equitable in­

terest. and so the retention idea-did A intend to keep the beneficial interest or give it to 

B-is a perfectly sensible way of framing the presumption, the presumption of resulting 

trust on this formulation being that A intended to retain or keep the beneficial interest. 

S.2l Alternative (3), favoured by Chambers, is an extension of the 'no benefit' formulation of 

(2)(ii) to encompass a broader range of cases. In essence, Chambers regards all examples 

of resulting trusts, both PRTs and ARTs, as examples of unjust enrichment trusts. l11at 

is, they are trusts which arise to reverse what would otherwise be an unjust enrichment 

The presumpr,on of resulting trust 141 ---------, 
of B. In the case of all resulting trusts B would be unjustly enriched were he able to take 
the benefit of property_where A did not intend him to have that benefit (either in part 

or in whole). On th,s View, the current categories of PRTs and ARTs do not exhaust the 
Cases in which resulting trusts (should) .· 11 • · d ar 1sc. 1ey arc iust the most well-recognise 
h·1storical situations in which they do Th d I · · · • e un er ymg principle, however, extends more 
broadly and we can see this because u d I · ( 1· · · n er a ternat1ve 4), as Chambers makes exp ic1t 
(Chambers (20l0a)), the presumption of resulting trust is not really a presumption at 
all· cases where the so-called 'presumpr • 1· . , . . ion app 1es arc really JU St cases where a t ransac-
tion is unexplained in the sense that no reason, no 'legal basis' for the transaction can 
be established. In such a case B, having received the property either directly from A (as 

in the case of an A~T or a voluntary transfer PRT) or indirectly from A (in the case of a 

purchase contnbul!on PRT), would be 1111j11stly enriched, because inexplicably enriched, 
al /\s expense, ifhe were allowed to keep the property for his own benefit. This formula­

tion encompasses a much wider range of cases than is captured by PRTs and ARTs. 

s.22 Take this case: I mistakenly pay my gas bill a second time, simply forgetting that I have 

done so already. Assume, for simplicity, that I pay in cash. The gas company acquires legal 

title lo the money when I pass it to one of its employees, although I do so under a mistake, 

because I voluntarily hand it over intending title to pass. At common law I am entitled to 
a restitulionary personal claim against the gas company for the amount I mistakenly paid. 

On Chambers' thesis, however, equity steps in to give me more: although I intended to pay 

the money to meet a contractual debt to the gas company, because I owed the company no 

money there was no legal basis for the transfer; therefore the gas company should hold the 

money it received on a resulting tnist or 'unjust enrichment trust' for me. Obviously, I will 
be very happy about acquiring th is equitable proprietary right if, following my mistaken 

payment, the gas company becomes insolvent (2.81 et seq). If this is right, many com ­

mon law personal restitutionary claims may be elevated to equitable proprietary rights via 

this restitutionary resulting trust, because it makes any B who receives A's property when 

A had no valid legal obligation for transferring it, and A intended no gift, a trustee of 

that property. This result occurred in Chase Mcmhntlmi Bank v Israel-Britis/r Bank (1981). 

Goulding J held that the plaintiff bank, which mistakenly paid the defendant bank $2m, 

not only had the normal common law restitutionary personal claim against the recipient 

of a mistaken payment; in addition, immediately upon receiving the money the recipient 

bank incurred a fiduciary obligation to return tl1at very money; therefore the recipient 

bank held it on trust for the paying bank. Accordingly, the paying bank could claim any 

traceable proceeds acquired with the money as its in equity, thus withdrawing the pro­

ceeds from the pool of assets on the recipient's insolvency. The case is poorly reasoned, 

as Chambers admits (2010a), and the HL in Westde11tsc/1e Lar1desbank v Islington London 
Borough Council ( 1996) disapproved of the reasoning. 

S.23 The 'unjust enrichment trust' thesis has not been accepted by the courts. In Westdeutsc/1e 
Landesbank the HL unanimously adopted Swadling's view that proof of any intention 

inconsistent with A's intention that B hold the received property on trust defeated the 

PRT (although Chambers' book-length treatment of the issues was not yet published and 
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Ch b lies in what it means lo have no mtenllon to ene t. In 
His difference from am ers 

. for example (or on the facts in Westdeutsche Landesbank) 
the nustaken payment case, • . . 

. d b th 'acts that the payor did intend to confer on the rec1p1ent a ben-there is no ou I on . e i; 
. . " h ty When [ pay money to you to discharge a debt, I transfer efic1al interest m I e proper · 

I as your own In other words, I intend that you should take the the money to you o use · . 

b Ii · II to bank in your current account, to spend 1t as you please. In such money ene c1a y, 
3 

case then, the evidence clearly shows that the transferor (to employ a necessary but 

clumsy double negative) genuinely did not have 'no intention to benefit the recipient'. 

Such facts would also rebut the presumption on alternatives (I) and (2), of course. 

Accordingly, under the present Jaw, the presumption will ~e rebutted by actual eviden~e 

of any intention which is inconsistent with the presumption, for example, that A paid 

the money to B to discharge a contractual obligation (_We~tdeutsc~e Landesbank ( 1996)) 
even if, as a matter of fact, he had no contractual obhgallon to discharge; that A m ade 

an eA-press declaration of trust which determines the ben~ficial interests (Pettitt v Pettitt 
(1970) per Lord Upjohn; Goodman v Galla11t (1986)); or, m the cas~ of p~rchase money 

contribution, that A loaned the money to B (Re Sharpe (I 980); Lev, v Lev, (2008)). 

-, 

The presumption of advancement 

..2s The presumption does not operate in all cases of transfers or contributions to purchases 

in another's name. As Freud might have said, sometimes a gift is just a gift. In these 

circumstances, ii is said that a 'presumption of advancement' o r a presumption of gift 

operates. Under current English law (but see 5.31 ). the circumstances are where Agra­

tuitously transfers property to, or contributes money to property put in the name of, his 

wife or fiancee (Moate v Moate ( 1948)) or his child or to someone to whom he stands in 

loco parentis, ie someone for whom he feels an obligation to provide as would a parent 

(Re Paradise Motor Co ltd (1968)). There is no presumption of advancement in the case 

of a gift from motherto child (Sekho11 v Alissa (I 989)) unless the mother(eg as a widow) 

stands i11 loco parent is to the child ( Crown Prosecution Service v Malik (2003) ). However, 

the terminology 'presumption' of advancement may be misleading: 

Though normally referred to as a presumption of advancement it is no more than a 
circumstance of evidence which may rebut the presumption of resulting trust. {Pettitt 
(1970) per Lord Upjohn] 

In other words, if the recipient is a man's wife or child, this fact counts as evidence that 

may be, and normally is, sufficient evidence to meet the evidentiary hurdle posed by the 
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presumption of resulting trust. In view of that, in these cases if the father wishes to show 
that the property was not a gift but was intended to be held on lrusl, then it will be neces­
sary for him to lead evidence that establishes this trust. According to this view, then, the 
presumption of advancement works on the basis of a standard inference from the facts 
where it applies; lhe courts, without any more evidence before them, will infer that the 
man is making a gift. Seen in this way, the presumption of advancement is as much an 
e,~dentiary presumption as is the presumption of resulting trust. 

5_27 However, there arc two ways of understanding the relationship between the presump­
tions. On the first, the presumption of advancement is both historically and conceptually 
dependent upon the existence of the presumption of resulting trust; it serves as a 'sec­
ond-step' exception to the general presumption of resulting trust which first applies to 
a11y case where contributions are made lo a purchase in the name of another. The impor­
tance of conceiving the relationship between the presumptions in this way is as follows. 
Recall again the formalities issue (5.10) . Normally, trusts of land must be evidenced in 

writing to be enforceable, but there is a statutory exception for resulting (and construc­
tive) trusts. Therefore, by tagging the presumption of advancement on to the presump­
tion of resulting trust as a second-order presumption, the reasoning can proceed in this 

fashion: where the father leads evidence to overcome the presumption of advancement, 

the presumption of resulting trust, which applied but whose operation was suspended 
while the presumption of advancement operated, now falls back into place. He may then 

simply rely upon the fact that he contributed lo the purchase price to establish his ben­

eficial ownership share under a resulting trust, and therefore avoid the d isabling effect of 

the formality statute. 

_____ ., 

s.28 The other way of regarding the presumption of advancement is this: all the 'presump­
tion of advancement' means is that there is no presumption of resulting trust in cases 

where it applies. On this view, there are certain cases where contribution lo the purchase 

in the name of another attracts the presumption of resulting trust, and others where it 

does not. On this understanding, where a father leads evidence to 'rebut' the presump ­

tion of advancement, he has more difficulty avoiding the effect of the formality statute. 

Because no presumptions operate at all, what the father does when he leads evidence of 

the trust is to try to establish an express, albeit informal, trust. And the statutory formal­

ity requirements would prevent his establishing his interest under such a trust, o r at least 

that would be the starting point (5.1 0 , 6 .6 et seq). However, the father is not sunk yet; 

although he cannot establish this informal trust, he may be able to succeed by establish­

ing that his share is validly held under a constructive trust. To establish a constructive 

trust further facts must be proven; roughly, that the father relied to his detriment on the 

trust and so therefore it would be fraudulent or unconscionable for the legal t itle holder 

to refuse to honour the trust ( 4 .13 et seq). 

5.29 Which of these views is right is actually rather difficult to determine, because having 

paid over his contribution to the purchase price on the understanding that he_ would ac.­

quire an ownership share in it is probably the best sort of evide~ce that one relied to ~nes 

detriment on the understanding (one paid over real money- is there any more obvious 
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the actual. illformal expressions of the 

in the world of constructive trusts, giving e eel 

parties' intentions. 

th h th I in general a husband intends to Founding an evidentiary inference on et eory a . • b t th 
d h 1 · general fathers ut no mo . ers, make gifts to his wife but not vice versa, an t a • 10 • ' ' • 

intend gifts lo their children, today seems exorbitantly sexist_ (although. the cou_rts m 
Brrrnet ,, Be1111et (1879) and Crow11 Prosec11tio11 Service v Malik (2003) did hold it was 
easier to pro,·e that a mother intended a gift than that a stranger did, ie that the presu_mp­
tion of resulting trust imposed an even weaker evidential burden 10 her case), but th1~ all 
depends on what the rationale for the presumption is meant to be. In a thorough review 
of the history of the presumption, Glister (2010a) shows that there have been a numb_er 
of different reasons given for it, and these would lead to applying the presump'.1on dif­
ferently. For example, if the presumption reflects a moral or legal duty to provide for a 
child or a spouse, historically this would make sense of the fact that fathers and husbands 
but not mothers and wil•es fall within the presumption of advancement, given the his­
torical distribution of assets within the family. On the other hand, if the presumption is 
supposed to reflect family affection of one member for another, then clearly wives and 
mothers love their husbands and children and would make gifts lo them just as much 
as fathers do and would as regards their wives and children. In Pettitt a majority of their 
Lordships clearly felt the presumption of advancement was a creature of the nineteenth 
century that was largely out of date. (A similar opinion was recently voiced by Lord 
Walker and Baroness Hale in Jo11cs v Kemott (2011 ).) Lord Upjohn, while willing to ap­
ply the presumption, said: 

These presumptions or circumstances of evidence are readily rebutted by comparatively 
slight evidence. 

While the opinions in Pettitt might have suggested the judicial reform or even aboli­
tion of the presumptions of advancement, it has not happened (in England) yet, though 
Lord Neuberger in Laskar v Laskar (2008) suggested that the presumption might apply 
between a mother and daughter, and in the PC decision in Anto11i v Antoni (2007) Lord 
Scott said that the presumption applies between 'parent' and child. In Australia the 

-----------------~ T~he:£P''._l:e~su:'.rn~p~l~io:.'.n~o~f~a~d::'.'.va~n~c~en~1'.:en~t:._l~4~5~ ------~ / 

resumption now applies equally to gifts f 
P rom mother to ch 'ld (N, I b I has not been extended to de facto relat · h' 1 c s011 v Nclso11 (1995)), 
u d d 'd d . ions ips (Ry1111 v R (20 

Court of Cana a ec1 e in Pecore v Pecore (2007) :Ya11 12)). The Supreme 
would apply only between a parent (of either ) 

th
at the _presumption of advancement 

sex and a llllllor child or children. 
s.31 Section 199(1) of the Equality Act 2010 provides: 

J 99 Abolition of presumption of advancement 

(1) The presumption of advancement (b h' h 
Y w IC , for example h b d · sumed to be making a gift to his w·i 'f h • a us an IS pre-

• 1,e ' e transfers propem, 1 h h 
property ,n her name) is abolished. · ·, 0 er, or pure ases 

11 is not clear whether the parenthetical examples . d 
. . 1. are mien ed to restrict the abolition 

10 the presumption as it app 1es between wives and h b d 
· b 1· h d · I us an sonly. or whether the pre-sumption 1s a o 1s e m a I other cases (eg of a tra r r , h 

. ns,er ,rom iat er lo child) Section l99(2)(a) prol'ldes that the presumption will remain • . 
1 

. . · 
10 cases mvo vmg things done be-

fore the commencement of the section, which will mean that th d ' 
1 

. 
e prece mg aw will be 

relev~nt for ma_ny years after t~e comin~ into force of the section. (Glister (2010b) is a 
scathing analysis of the leg1slat1ve reaso111ng lying behind th . . d . 

. . . . e prov1s1on an its problem-
allc aspects, and ~epays readmg 10 full.) One obvious criticism is simply that by abolish-
ing the presumption of adv~ncement, the presumption of resulting trust will now oper-
ate in these cases. The law will thus be taking a step baclC\"ard 1·nto u J't · · II 

, nrea I y: 1s II rea y lo 
be presumed nowadays, where the evidence is unsatisfactory, that interfamilial transfers 
are transfers 011 tmst? This is the sort of oddball thinking that would prefer the result in 
Re Vi11ogradoffto that in Fowkes v Pascoe (5.8, 5.9). At the time of writing the provision 
has not been brought into force. 

5.32 In McGrath v Wallis ( 1995), the weak presumption of advancement of a share in a family 
house between father and son who both contributed to the purchase price of a house in 
the son's name was rebutted and a trust in favour of a father was established, on the basis, 
first, that putting the house in the son's name alone could be explained because it allowed 
the purchase to be assisted with a mortgage; secondly. that at one stage a declaration of 
trust formally expressing the father's and son's ownership shares in proportion to their 
contributions was drawn up by the father's solicitors, and although it was never executed 
there was no evidence that he had later given his solicitors contrary instrnctions; and, fi­
nall)', as the father was only 63 years old and in good health, there was no obvious reason 
to make a gift to his son of an 80 per cent share in the house where he would himselflive. 
However, once the court determined that the father had not intended a gift, ii did not 
declare that the property was held on trust by the son for himself and his father in shares 
proportionate to their contribution to the purchase price; it did not, in other words, 
declare a purchase contribution PRT. Rather, the court looked at the overall intentions 
of the parties as to what their respective shares should be, and declared a trust in those 
proportions (as it happened, these intentions did coincide with the shares they would 
ha1•e received under a straight purchase contribution PRT, but that is not the point). 
What this shows is that, in cases of PRTs, the evidence led may not only confirm or upset 

.J 
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the presumptions of resulting trust or advancement, but may b~ sufficien_t for the court 
to look more closely at the parties' actual intentions and find their respechve interests to 

be determined by a constructive trust. 

Illegality 

Unfortunately, whether a presumption of resulting trust applies or not has been shown 

to be of crucial significance more recently in the case of illegal property transfers. In gen. 

er,il, neither the common law nor equity will allow a claimant to establish a claim on the 

basis of evidence that implicates him in an illegal purpose; thus, the equitable maxim, 
'He who comes 10 Equity must come with clean hands.' The obvious problem with such a 

rule is that, as often as not, the defendant to the action, who prays in aid this maxim, has 

hands just as filthy as the claimant, so as between the parties at least the rule can appear 

to have unfair consequences. 

Such a case faced the HL in Tinsley v Milliga11 (1994). Two women who cohabited as a 

lesbian couple agreed to put the house in the name of one of them in order that the other 

could misrepresent her assets to the Benefits Agency, and thus claim benefits to their 

joint economic advantage. Both were therefore parties to the fraud. They subsequently 

fell out and Tinsley, the legal title holder, sought to evict Milligan, who adduced evidence 

of her contributions to the purchase price to establish a share in the house under a pur­

chase contribution PRT. A bare majority of the HL found for Milligan. They reasoned 

( J) that because Milligan had the advantage of the evidentiary presumption of resulting 

trust, therefore (2) in order to establish her interest under such a trust the only evidence 

she needed to adduce was of her contribution to the purchase price, and (3) she there­

fore did not need to say why she contributed the money, and so she did not need to ad­

duce any evidence of her fraud, and so ( 4) she escaped the operation of the clean hands 

principle. The dissenting Lords Goff and Keith would have applied the principle in its 

more traditional formulation, ie that where evidence of the plaintiff's illegal behaviour 
that was relevant to the matter came before the court, equity would refuse its assistance, 

and therefore Milligan's equitable share in the property would not be enforced against 

Tinsley; as a result, Tinsley would have been able to evict her. 

5.35 While the majority decision is understandable in light of the fact that Milligan had since 

admitted her fraud to the Department of Social Services, and that if Milligan had lost, 

her co-fraudster Tinsley would end up with an undeserved windfall, the decision can 

be criticised for reaching its decision in this technical way. The upshot is that where 

the evidentiary presumption of resulting trust operates, the fraudster who transfers his 

property to another, say to defraud his creditors when bankruptcy looms, can retrieve 

the property when the coast is clear (ie when discharged from bankruptcy or having 
settled with his creditors who are unaware of the transferred assets) simply by adducing 
evidence of the transfer. 

5.36 
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Note that Milligan's later confession was not th d f h d . • h . . . e groun o t e ec1s1on, so t e case 
Provides no basis for distinguishing between a clai·m t h d • h" f d d an w o succee s m 1s rau an 
One who does not. But where the pres 1- f d ump ton o a vancement applies, for example 
where the fraudster transfers the property to hi·s ·< th f d I d ·d w11e, e rau ster must ea evt ence 
lo show that he intended a trust and I . • • • so must re y upon evidence of his true mten· 
l·ons for the transfer· since these of c f . . . 1 • • ourse, were raudulent, m his case his unclean 
hands will deny him his interest under the trust. So we have the nice situation that a 

male fraudst_er who stashes _his property with his son will come a cropper, but a female 

fraudster do"'.g the same ':111 retrieve her ill-hidden assets. The CA followed Tinsley in 
Collier v Col/rer (2002), without enthusiasm; Mance LJ doubted whether the distinc· 
tion between cases based upon the operation of presumptions could be defended in a 

principled way. Following the apparent abolition of a resulting trust analysis in the case 
of domestic property in Stack v Dowden (2007) (4.20), the presumptions may not apply 
in some family cases, so it would seem at first glance that any family member aiming 

to establish a truSt may be required to reveal any illegality in issue. But this is not how 
the CA reasoned in O'Kelly v Davies (20 I 4 )(review the facts and holding at 4 .24 ). The 

C/\s finding that the illegality defence did not operate was expressed in two passages, as 
follows: 

{29] . . . No recourse was required to the unlawful purpose for which the legal estate 
was held by the appellant because their common intention as to the shares in which 
the equitable interest was held was to be inferred from their conduct [my emphasis]. 

(30} . .. The unlawful purpose may have explained their conduct but it was the con· 
duct itself that gave rise to the constructive trust. 

This seems frail reasoning at best. What does it mean to make sense of someone's conduct 
as evidence of the parties' common intentio11s yet ignore those intentions themselves, 

intentions which clearly revealed an illegal purpose, moreover an illegal purpose for 
creating the trust? The most, it seems, that can be gleaned from the case is that the courts 

are probably willing to bend over backwards to avoid applying the illegality defence. 

5.37 The CA dealt with a case where the presumption of resulting trust applied in Tribe v Tribe 
( 1996). A man, worried that his liabilities under two leases would be his financial ruin, 
transferred his shares in the family company to his son in order to safeguard his assets. 

As it turned out, he sorted out his liabilities under the leases without having to resort to 

the fraudulent deception. He asked the court to hold that his son held the shares on trust 
for him when his son refused to reconvey them. Reviewing past authorities in which the 

rule was not applied where the intending fraudster had 'repented' and withdrawn from his 
fraudulent scheme, the court applied this exception, known as the doctrine of locus poeni· 
te11tiae ('place of repentance'), holding that the elder Tribe was entitled to establish a trust 

on the evidence of his fraudulent intentions, since the scheme had not been acted upon. 

5.38 This case is more interesting because of a different reason. In the course of his judgment 

Millett LJ said this: 
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. on a resumption which is rebuttable by evidence . .. The transferor 
A resulting truSr...rests p the purpose for which property was transferred into 
d ot need to allege or prove -
oes n . . qui"' he can rely on the presumption that no gift was 
h f the transferee, m e ·, 

t e name O 
,. not be prevented from rebutting the presumption by 

. ~M~~~ITT= .. . 
mten · ,. ~ subsequent conduct to show that 1t was inconsistent 
I d·ng evidence of the trans,eror 
ea 1 

• • beneficial interest. Suppose, for example. that a man trans-
with any intention to retain a . . 

- h · order to conceal it from his creditors. and suppose that he 
'er; property to his nep ew m . . h 
,. · h h · d·cors on the footing that he has no interest m t e property. 
afterwards sere/es wit ,s ere i . " , 

. . d h r he can recover the property? I think not. The trans,erors own 
Is 1t senously suggeste t a . . . 

· ·sr nt with the retention of any beneficial interest m the property. 
conduct would be ,neons, e 

. . . 1 th Tillsley is wrongly decided, because Tinsley led evidence that 
But 1f this 1s the aw, en . . . 

full defrauded the DSS on the baSJS that she had no beneficial mter­
Milligan had success Y 

mber the fact that she later confessed to the DSS was not the 
est in the property-reme ' ,. . . 

. fth d • · Milligan's subsequent conduct was clearly mcons1stent with the reten­bas1s O e ec1s1on. 1 
. f b Ii · I · terest in the property'. Although Millett LJ purports to explain the uon O any ene c1a m . . . 

b
. f Ti I · th·s passage the result is that he fundamentally undermines its ratio. am 1to mseym 1 • 

T fin I · t . first while all rules that deny a claimant the assistance of the court S.39 wo a pom s. , _ . 
where his claim discloses an illegality may appear to un1us11fiably favour a defendant, the 
working of the evidentiary presumptions for and against a resulting trust appear to make 
the operation of a rule more of a lottery than can possibly be justified. Always remember, 
the presumptions are mere evidentiary presumptions as to intentions-evidence of ac­
tual intentions should alwars be relevant, regardless of which party raises them. And this 
raises an odd aspect of Lord Browne-Wilkinson's reasoning for the majority in Tinsley. 
In a spirit offusion (1.16) he wished to bring equity's view of illegality more in line with 
that of the common law, where A's ownership of property will not be disturbed even if 
the transaction that gave rise to Ns ownership, typically a contract of sale, was itself il­
legal. Thus, since Milligan's ownership share under the resulting trust was her property 
even though the transaction in which she got it was tainted with illegality, following the 
common law she should be able to retain it. This is all well and good, except that using 
the technical evidentiary presumptions to achieve this result ensures that equity will not 
follow the common law when the case is one where the presumption of advancement 
applies; this is queer fusion indeed, for a father who is able to rebut the presumption 
of advancement, so that it is clear that his wife or child is his trustee, has an interest in 
the property just as much as would a wife or mother, and his ownership is tainted by 
illegality in just the same way. To follow the common law in one case and not the other 
in this way is to distort the process of fusion by embedding in the 'fused doctrine' one 
of the most anachronistic and generally unjustifiable rules in all of equity. (I told you 
that achieving fusion was not easy.) The broad application of the 'clean hands' rule, as 
favoured by Lords Goff and Keith, yet tempered by a similarly broad but well-defined set 
of exceptions based on the claimant's prior withdrawal from the scheme, later confession 
and reparation, and so on, would be preferable (see Rose ( 1996)), although the reasoning 
of the HL will undoubtedly be foliowed until it looks at the issue again, as it was by the 
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CA in Lowso11 v Coombes ( 1999), Collier, and, as we have seen, in the common intention 
constructive trust context in O'Kelly (5.36). 

Secondly, recall (5 .lO) that there arc many cases where the courts invoke the presump­
tions, and find interests under 'resulting trusts', where there is no need to invoke the pre­
sumptions at all, because there is ample evidence as to the parties' intentions. TI1e same is 
true in these illegality cases. All the parties were alive and testified, and the court decided 
whether there was a trust interest on the basis of all the evidence. The presumptions are 
artificially employed here to manipulate the Ulegality rules. 

Automatic resulting trusts (ARTs) 

The relevance of intentions to ARTs 

In Re Va11dervell (No 2) (1974) Megarry J stated that ARTs a~ose by operation of law 
independently of the settlor's intention. Lord Browne-Wilkinson doubted this in 
Westde11tsc/1e Landesbank Giroze11/ra/e v Isli11gto11 London Boro11gli Council ( 1996}: 

Megarry J ... suggests that [such a trust] does not depend on intention but operates 
automatically. I am not convinced this is right. If the sert.lor has expressly, or by neces­
sary implication, abandoned any beneficial interest in the trust property, there is in my 
view no resulting trust; the undisposed-of equitable interest vests in the Crown as bona 
vacantia fie goods without an owner] . .. 

There are two ways of understanding this. The first is that, despite appearances, in the 
vast majority of cases where resulting trusts arise on the failure of an express trust to 
dispose in whole or in part of the beneficial interest in the trust property, the court re­
ally does inquire into and assess whether the settlor intended a resulting trust to arise, 
and finds that he did. TI1is seems fanciful. since courts appear not to make any such in­
quiry and it seems unlikely that settlors have any actual intentions in this regard at all. If 
they did, one presumes that they would express them. On the other hand, Lord Browne­
Wilkinson may only be saying that despite the normal, 'intention-independent; opera­
tion of the resulting trust in these circumstances, there are cases where ( 1) the facts show 
that the settlor did actuaUy intend to abandon any interest in the trust property if the 
trust failed, and (2) he did not express this intention as a term of the trust he created, ie 
he did not declare as he did the other terms of the trust that if the trust failed in whole or 
in part that he abandoned his interest, but (3), nevertheless, because of these 'collateral' 
intentions to abandon, the court treats the undisposed of trust property as bona vacnntia. 
This does not upset Megarry J's characterisation, but oniy modifies it in a very minor way 
as follows: the ART is not wholly ' intention-independent' in that it may be displaced by a 
settlor's actual intentions to abandon to the Crown all interest in the trust property that 
might otherwise result to him. This surely occurs in a vanishingly small fraction of trusts, 
and it is not clear that there have ever been any cases of this kind (9.81 - 9.94). 
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s. 3 lbe complicated way in which an ART can arise is shown by the attempt of a rich industri­

alist, one Guy Anthony Vandervell, to endow a chair of pharmacology in the Royal College 

of Suf'Reons. The facts of the case are somewhat convoluted, but the essential points are 
clear ;nough. There were three players: Vanden•ell himself, who controlled and owned 

most of the shares of a private engineering company he had founded; the Royal College of 

Surgeons (RCS); and Vandervell Trustees Ltd (the trust company), a company that admin­
istered two separate trusts, one for Vandervell's children, and one a retirement, profit-shar­

ing. and savings fund trust for Vandervell's employees. The plan to endow the chair in the 

RCS (as devised by Vanden·ell's accountant to avoid tax) was to get shares ofVandervell's 

company into the hands of the RCS, and then Vandervell, using his control over his com­

pany, would have the company declare dividends on the shares sufficient to fund the chair; 

as part of the scheme, the RCS would grant an option to the trust company to purchase the 

shares, so that once the di\~dends were paid the shares could be retrieved from the RCS. 

5.44 Vandervell duly instructed a bank that held some of the company shares on bare trust for 
him to transfer the shares to the RCS, and RCS in turn granted an option to purchase the 

shares for £5,000 to the trust company. The evidence was fragmentary, but at a minimum 

it was clear that the option was not to be granted to Vandervell himself because he did 

not want the beneficial ownership of the shares, which would increase his tax liability. 

Dividends sufficient to fund the chair were declared. In Va11dervell v /RC (1967) a ma­

jority in the HL decided that because the option was essentially an interest in the shares 

that Vandervell had himself created by the arrangement, he had a beneficial interest in 

it; therefore, although the option was granted to the trust company, it held the option on 

resulting trust for Vaodervell. Since he held the beneficial interest in the option under a 

resulting trust, he had retained a beneficial interest in the shares, because by exercising 

the option he could regain ownership of them. So although the RCS clearly had a benefi­

cial interest in the shares, so did Vanderve!J under the option. Under the rules of taxation 

prevailing at the time, this beneficial interest in the shares entitled the Inland Revenue 

to charge Vandervell large amounts of surtax on the dividends; so, as it turned out, the 
grant of the option proved hugely costly to him. 

5.45 Given the relative simplicity of the facts, it is startling how difficult the different judges in 

the CA and the HL found it to characterise adequately the transaction in which the RCS 

received the shares and granted the option to the trust company in a way that explains their 

finding a resulting trust to VanderveU. In Re Va11dervell (No 2) (1974), where he closely 

analysed \landerve/1 v /RC, Megarry J gives the gist of what the judges appeared to think: 

(Quite) apart from mechanism or motive, there is the fact, of paramount importance 
in relation to any concept of resulting or implied trust, that it was Mr. Vanderve/1 alone 
who was providing the property in question. The option was an option over shares of 
which Mr. Vandervell was the sole beneficial owner. If Mr. Vanderve/1 disposed of those 
shares in such a way that he brought about the vesting of a major benefit in the college 
and a minor benefit in the defendant company, then it seems to me that Mr. Vanderve/1 
was providing both those benefits, even if his provision of the minor benefit was indirect 
and not made under compulsion. 
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Now, when a judge in a trust case says things J·k 'Q . 

b 'f I e u1te apart from mechanism or mo-
tive: start to worry, ecause I the law of trust . b . . . . 

. , h d . s is a out anything, 11 1s about mechanism 
and 01011ve- tn ol er wor s, 11 concerns wheth . . . 

. f er or not tnd1v1duals have effectively ex-
ercised various powers o ownership and the 

Th 
. . • consequences of having done so or having 

foiled to do so. at 1s what this case concern d d . . 
d h . . e , an so mechanism and moltve are all-

importanl. An , per aps surprisingly, (at least) Ii 1 1 1 . . 
t
. • ,, d II ve ega mec 1an1sms might account for 

the transac 10n tn van erve : 

(I) There were !two entirely separate gratuitous lransactions-Vandervell gave the 
RCS some s 1ares, and RCS gratu·t J 

t ous Y granted the trust company an option. 

(2) Vaodervell made a binding contract with the RCS. 

(3) Vandervell made a gift of the shares witl1 a 'I I d . · • ega con 111011. 

(4) Vandervcll made a gift of the shares upon a ·1 bl d " · n equ1 a econ 11100. 

(5) Vandervell transferred the shares to the RCS O t t 1 ( ) h · · o rus o a set up a c air m 
pharmacology and (b) grant an option to the trust company. 

s .47 We can dismiss ( 1 l from the outset. While Vandervell certainly had an independent rea­
son to grant the RCS the shares-it was how he intended to endow the chair-the RCS 

had no independent_ reas~n to _give the trust company anything; furthermore as a charity, 

the RCS could o~t JUSI give ngh_ts to its property away; thus (I) is simply implausible 
on the facts. Option (2) 1s more likely: the contract would be one whereby, in return for 

instructing his bank to transfer the legal title to the shares it held on bare trust for him to 
the RCS and subsequently declaring dividends upon them, the RCS would use the divi­

dends to found a chair of pharmacology in Vaodervell's name, and grant the option to the 

trust company. Options (3) and ( 4) are also possible: Vandervell made a gift of the shares 
(again by instructing his bank lo transfer the legal title of the shares to the RCS) on condi­

tion the option was granted to the trust company. This condition would more likely be re­

garded as equitable (4) than legal (3). While conditional gifts ofland were both perfectly 

valid at law and common prior lo I 926, no similar facility for conditional legal gifts of 
personalty was ever developed (see Bell ( 1989), at 225-6). To the extent that a gift could 

be made 'conditional' at law, the 'condition' did not attach to the property, but was treated 

as a conditional obligation on the donee. Thus a gift of personalty upon a condition that 

failed neither revived the donor's title in the property nor gave him any other proprietary 
right in ii (eg a right to repossess akin to a 'right to re-enter' land). Rather, upon failure 

of the condition the donee would have a personal restitutionary obligation to repay the 

value of the gift, so that he would not be unjustly enriched (Re Garnett (1905)). However, 

conditional gifts of any kind of property are perfectly valid in equity (3.27). Finally, (5) is 
also possible. Vandervell instructed the bank to transfer the shares to the RCS, the RCS 

agreeing to hold them on a trust that had two main terms: to found a chair in pharmacol­

ogy with any dividends received and to grant an option to the trust company. 

5.<8 Interpreting the transaction as (3) is probably unsustainable. If the RCS were to have 

breached the condition to grant the option, they would have been liable only to repay the 
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. " d 11 because as just mentioned, the restitutionary obligation 
value ol the shares to van erve ' . 

Id b . ersonal and would not reqmre the return of the shares. 
to repay the value wou e P ' . 

h 
" d ell wanted to have the shares themselves m the hands of the 

Sin.:e it was dear t at van erv _ . . 
(
. d t facilitate a possible pubhc flotation of the company), rt seems 

trustee company m or er O . • . 
. . h uld have entered into a transaction where if things were to go wrong 
1mplaus1ble that e wo 

• ht to the return of the shares, but only a money payment for a remedy. 
he would have no ng 

. ) (4) d (S) are all plausible, because if the RCS failed to grant the option in Options (2 , , an . . . . 
" dervell could enforce their obhgallon and get the shares mto the 

each of these cases, van 
f h t nlpall)' On (2) Vandervell would sue for breach of contract. Now, as 

hands o t e trus co · • 
' d th t s to be to the trust company, not Vandervell himself, and Vandervell state , e gran wa . 

h b lit f Onl the shares The general rule of the law of contract 1s that a person 
soug t no ene r · 
is only allowed damages to compensate him for his own loss, not for the losses suffered by 
any third party (here, the trust company to whom the option was to be granted), and so 
Vandervell would himself have suffered no loss under the contract, and so he would only 
be awarded nominal damages in an action brought against the RCS. However, because the 
contract involved unique property, private company shares, the court would award specific 
performance (4.6), and Vandervell could get specific performance so that the RCS would 
have to grant the option to the trust company, even though the grant was not to Vandervell's 
personal benefit (Beswick v Beswick ( 1968); 4.6 et seq). The problem with (2) is simply that 
the transaction does not look particularly like a contract. The 'consideration' that the RCS 
would provide would be the funding of the chair in Vandervell's name, but that seems a 
rather strained interpretation. The RCS clearly wanted the chair as much as Vandervell, and 
so the whole thing looks much more like a gift than an enforceable contract. 

There is a difficulty interpreting the transaction as ( 4) as well. While under ( 4), the RCS's 
failure to meet the condition by granting the option would result in the retrieval of the 
shares, the problem is that on the failure of the condition the shares would revert in 
equity to the transferor, ie to the bank to hold once aga.in on bare trust for Vandervell; 
again, since Vandervell intended to get the shares into the hands of the trust company, 
this seems an inappropriate mechanism in the circumstances. (The condition could have 
been framed such that, on failure of the RCS to grant the option, it would then hold the 
shares on trust for the trust company, ie so the shares would not revert to the transferor, 
but that seems overly convoluted, and essentially equivalent to (5).) 

i.51 Option (5) probably best captures the transaction, ie that Vandervell had the legal title of 
the shares transferred to the RCS on trust (a) to hold any dividends on trust to found the 
chair, and (b) to grant an option to the trust company to purchase them. Upon granting 
the option, the RCS then held the shares either absolutely (subject of course to the op­
tion), or on charitable trust to further fund the chair should the option not be exercised. 

. S2 This examination of the possible mechanisms for the transaction is not intended to be a 
mere exercise (or pointless romp) in legal technicalities. It may not be easy to adequately 
crystalJise Vandervell's motives and acts into a workable legal transaction, but it is nec­
essary to do so, because his motives and acts did have legal consequences, so some legal 
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n,echanism achieving those consequences must be discerned, or the case is simply un­
explained. 

Now, here's the crucial point that arises from this examination. On either (2) or (4) or 
(5), using strict 'follow the ~oney' PRT principles, VanderveU gave value to the RCS to 
endow the trust company with a valuable right, the option-he either purchased it for 
the trust company under the contract (2), or made it an equitable condition in its favour 
under the grant ( 4), or gave it to the trust company under a trust (5)-and in the absence 
of any evidence of Vandervcll's actual intentions the trust company would hold that op­
tion on a purchase contribution PRT for him. In other words, Vandervell provided value 
in the form of shares to the RCS and 'purchased: either by way of contract, equitable 
condition, or trust, the grant of the option to the trust company. 

There was, however, evidence ofVanderveU's intentions to displace the PRT. Apparently, 
the main rationale for requiring the RCS to grant the option was simply to ensure that 
the shares could be retrieved from the RCS to forestall problems in pursuing a public 
flotation of Vandervell's company. It was not clear that Vandervell entertained any spe­
cific intentions as lo who should have the beneficial interest in the option the trustee 
company was to acquire, except that he did not want to retain or reacquire any interest 
for himself in the shares. Save for Lords Reid and Donovan, all the judges found it incon­
ceivable that Vandervell intended the trust company to take the option beneficially (and 
quite right too: unless specified as a beneficiary, a person taking property as a trustee is 
never beneficially entitled to it {2.8 et seq))-in other words, he must have intended that 
the trust company was to hold the option on trust for somebody. But what trust? The 
majority found that the intended trust was simply too vague and undefined to be valid. 
Now, the court m ight appear a wee bit mean in its unwillingness to draw inferences from 
the surrounding circumstances. Both the CA and Lords Upjohn and Donovan consid­
ered the possibility that the option was transferred upon trust for the children's or em­
ployees' trust in such proportions as the settlor or the trustee company might declare, in 
other words a discretionary trust. 

s.ss The result, then, was an ART. Vandervell had an intention to create a trust for someone 
else, specifically not himself as provider of the value, but it was an imprecise trust on the 
court's view-to hold the property for, well, someone, but at any rate not for himself. 
This express trust failed, since the objects (3.7) were not sufficiently 'certain: ie speci­
fied (7.2, 7.35 et seq), and therefore the beneficial interest resulted to Vandervell under 
an ART. Most ARTs arise when the settlor transfers property directly to the trustee on 
trusts that fail to dispose of the beneficial interest, not in the rather complicated way in 
which VanderveU provided the option for the trust company. Because of that, the judg­
ments in the HL can be confusing, and Megarry J's review of them in his judgment in Re 
Vanderve/1 (No 2), while somewhat tedious, is preferable . 

5.56 One rule oflaw that comes out clearly in Vandervell v /RC is that simply having a positive 
intention not to retain any beneficial ownership in property transferred to another, as 

Vandervell had, will not prevent the transferor from ending up with the beneficial title 
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u.nJcr an ART, since if the transferor not only has that intention but has also the inten­
tion that the transferee is to hold on trust, and the trust fails, then the only possible result 
is an undefined express trust, which leads to an ART (see also Re Flower's Settlemem 
Trusts ( 1957)). As Plowman J said in Vm1der11e/l at first instance: 

As I see it, a man does not cease to own property simply by saying 'I don't want it'. If he 
tries to give it away the question murt always be, has he succeeded in doing so or not? 

This was cited with approval by Lord Upjohn in the HL's decision and by Lord Millett 

giving the advice of the PC in Air Jamaica Ltd v Charlton (1999). 

ARTs will come up again in Chapter 9, when we discuss trusts that may 'fail' for two par­

ticular reasons: where a trust 'purpose' is accomplished or becomes impossible, and on 

the dissolution of an unincorporated association that defines a trust's class of beneficiar­
ies. Since it is not clear that these cases really are instances of the failure of a trust giving 

rise to an ART, it is better to discuss those matters there. 

Why do ARTs arise? 

As we have just seen (5.56), the traditional reason why the ART is seen to arise is that 

'what the settlor fails to give away, he keeps'. This rationale for the ART is found through­
out its history, and seems best explained as the obvious ' implied rule' which deals with 

cases ),•here a settlor fails to dispose of the entire beneficial interest in property he trans­
fers on trust (Millett (2005); Mee (2010)). Chambers (1997) and Swadling (2008) think 
this explanation cannot work, for the following reason: The idea that the settlor 'keeps' 

what he does not give away misrepresents what is going on. At the start of the story, the 
settlor has legal title, say, to Blackacre. If he transfers it to the trustee on intended trusts 

that fail, then equity requires the trustee to hold Blackacre on trust for him. But now, at 

the end of the story, the settlor has an equitable interest in Blackacre under the trust, not 
the legal interest he began with. So there is nothing he 'keeps: for his new interest is a 
different one from the one he lost. 

This objection seems overly technical, or perhaps even misconceived, in particular in the 

light of the history of uses. As we have seen (5.4), originally the most common way of 
disposing of assets via the use was first to transfer the title to the property to the feolfee 
to use, and only then declare intentions as to the beneficial interests in the property. 

Thus, at the outset, when an intending settlor's disposition failed, it really did just fail, 
leaving him exactly as he was before. The equitable interests he did not dispose of, he 

just retained. The modern rule concerning dispositions that fail at the outset-where A 
transfers property to B on trust for C where the trust for C fails because, for instance, 

:, unbeknownst to A, has died, B will hold the property on ART for A-just seems like 
1 sensible extension of the rule, which now forms one of the 'implied terms' which go 
vith transferring property on trust, ie that any beneficial interest in the property one fails 
0 dispose of is held on trust for one (see Mee (2010)). But there is a sense, moreover, 
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that the only alternative justification proposed fior th ART , 1 • 1 · . e commits a og1ca error or 1s 
circular (Mee (ZOIO), Penner (20!0a)). The alternative justification (Chambers (2009); 
Swadling (200~) does not think, at present, there is any sound justification for ARTs) 
· tliat they anse to reverse the uni·ust · h f . 1s . ennc ment o B, the trustee. But accordmg lo 
this view, 111 order. to reverse the unjust enrichment created by the receipt of an asset, 
the claimant ,_s entitled lo the very asset back from the recipient. l11is places the unjust 
enrichment view on the horns of a dilemma. If the ART gives A an interest which is re­
garded as different from the one he had before, then it does not effect restitution, for A is 
not getting the sam_e asset he gave up. But if the interest he acquires is the same interest he 
had at the outset-le the beneficial interest he started with-then that is as much as to say 

that he retained the sai~ie i~t~rest he had at the outset, ie that which he did not effectively 
give away, he kept, which is JUSI the traditional view. Another way in which the alterna­
tive, unjust enrichment, analysis can be criticised is as follows: if the rules governing the 
creation of an express trust are that where a person receives title to property he takes a 
beneficial interest in that property unless and only to the extent that the transferor effec­
tively imposes a trust obligation upon him, then under the rule he is entitled to whatever 
beneficial interest that rule gives him; what the transferor does not 'take away from him' 
by imposing a valid trust, he keeps. But if that is the rule, then he is not unjustly enriched. 
That is just what the rule gives him. It would seem to go without saying that this is not 
the way that a trustee's undertaking to hold property on trust is understood. Consider 
this: to undertake a trust obligation is not: ' I undertake to hold these assets just in so 

far as you have effectively disposed of the entire interest in them, and anything not so 
disposed of belongs to me.' Any trustee who spelled this out as his 'trustee undertaking' 
to a would-be settlor (think in particular of professional trust companies) would never 
be accepted as a trustee, and so it would be fanciful to build a theory of ARTs on such a 

misunderstanding. What seems to make most sense of the law is to remember that equity 
looks to the substance of the matter, not its form. When in the early days of the use, the 

Chancellor began to enforce uses, it was on the basis that the feoffee to use, bound as 
he was by the use, had only the 'paper' title, but no right to benefit from the property; it 
was the settlor who retained that. Obviously then, if we keep our focus on the beneficial 
interest that the settlor had before and after the feoffment to use, nothing has changed in 

terms of the beneficial interest the settlor had. Mee (2010) shows that this understanding 
of the matter was crucial for the application of certain laws of succession at the time, and 

so as a matter of history the 'retention' model of the ART best captures the centuries-long 
understanding of the judges which, as we have seen, continues to this day. 

Resulting trusteeship 

5.60 Both the PRT and the ART are bare trusts, so the legal title holder has essentially only 

one duty: to hold the property for the resulting beneficiary (or his successors) . This is 

obvious in the case of the ART. In the case of the PRT this is so because the presumption 
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SELF-TEST QUESTIONS 

What are 'presumed resulting trusts' (PRTs) and 'automatic resulting trusts' (ARTs), and 

what distinguishes them? 

2 Mark and Fiona run a business together, and are afraid that they are about to go bankrupt. 

They each own 25,000 shares of ABC pie, which they transfer to their son Damian to avoid 

losing them to their creditors. Mark then receives a legacy, which he uses to clear their 

debts. Mark and Fiona now seek the return of their shares. but Damian refuses. Discuss. 

3 'The automatic resulting trust is a necessary feature of any legal system that recognises 

transfers of property on trust, but the recognition of presumed intention resulting trusts 

is inessential, and in the case of English law the presumed intention resulting trust has 

outlived any possible usefulness it might once have had and should be abolished.' Discuss. 

4 Owing to a serious computer error, the London School of Econometrics mistakenly directs 

its bank to pay fl ,500 into several hundred of its employees' bank accounts with the pay­

ment reference 'performance bonus'. Is there any basis in law for the School to claim that 

these employees hold these mistaken payments on trust for it? 

Formalities and secret trusts 

SUMMARY 

The character and purpose of formalities 

Declarations of trusts in land: Law of Property Act 1925, s 53(1 }(b) 
The doctrine of Rochefoucauld v Boustead 

Disposition of subsisting equitable interests: Law of Property Act 1925, s 53(1 )(c) 
Testamentary trusts: Wills Act 1837, s 9 

Informal testamentary trusts: secret and half-secret trusts 

The character and purpose of formalities 
j 

6.1 The law sometimes imposes a requirement on the form of legal transactions before it 
will regard those transactions as valid, or provable, or enforceable in court, typically 

a requirement that the transaction be made or recorded in writing. Now consider the 

phrase 'valid, provable, or enforceable in court': it is important to see that different for­

malities provisions can have very different effects. As we shall see, s 53(l}(c) of the Law 

of Property Act 1925 provides that if an assignment of an equitable interest is not made 
in writing, it is void. This is the most stringent form of writing requirement; if the trans­

action is not made in writing, in the eyes of the law it did not occur at all. The next most 

stringent provision prevents the proof of a transaction unless there is written evidence 

of it. Section 53( I )(b) is a provision of this kind; it provides that a declaration of trust of 

land cannot be proved without written evidence. An oral declaration of a trust ofland is 

not invalid, but merely cannot be proved in court. As we will see, this sort of provision 

gives rise to certain logical difficulties {6.8). Finally, the least stringent sort of provi­

sion merely provides that an obligation created by a transaction cannot be enforced 

in a court of law unless there is written evidence. This was the way the old formality 

requirement under s 40(1) of the Law of Property Act 1925 worked: the obligations 

under a contract for the sale of land could not be enforced unless there was a written 

note or memorandum of the contract signed by the party against whom the contract 

was being enforced. But an oral contract could still be proved in court so long as it was 

not being proved in order to enforce the obligations under it. So, for example, a person 

could prove a completed oral contract of sale ofland in order to show that he was a bona 
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For evidential purposes I 

6.3 Writing requirements provide documentar)' evidence that makes frauds more difficult 
on the presumption that it is easier to get away with lying to the court about what 
someone said than it is successfully to forge documents and lie to the court about 

their origin. 

For evidential purposes II 

6.4 Documentary evidence also prevents the administrative problems that might arise 

when the memory of oral transactions has faded. Also, when transactions are compli­
cated, the writing down helps the parties to be clear about what they intend. Finally, in 

the case of trusts, the writings are useful simply as a paper record for the trustee, which 
ensures that he does not commit an inadvertent breach of trust by, say, paying income 

to a former beneficiar)' who has since assigned his equitable right to the income to 
someone else. 

6.5 It is a maxim of equity that 'Equity looks to intent not form'; equity has never itself insist­
ed on formal requirements for any transaction (which undoubtedly once had something 

to do with the fact that the ChanceUor could subpoena parties and interrogate them in 
person (1.5)). Parliament, however, has by statute imposed formalities on the creation 

and transfer of equitable interests, and any court must take due regard of them. Here 

'.''e ""'.U be c~ncern~d, first, with the formality that applies when creating a trust-that 
1s, ~rmgmg into ex1stencc equitable rights-and then the formality for the transfer, or 

assignment, or disposition of already existing equitable interests-that is the existing 
rights of beneficiaries under a trust. ' 

Declarations or trusts 1 
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Declarations of trusts in land: law of 
property Act 1925, s 53(1 )(b) 

6 Section 53(l)(b) of the Law of Property Act 1925 . 
6. provides: 

A declaration of trust respecting any land . 
or any interest the · b 

and proved by some writing signed by so rem must e manifested 
me person who is bl d I by his will. a e to ec are such trust or 

Section 53(l)(b) applies only to land. There 1·s nos· .1 1m1 ar provision "th 
sonalty: therefore there is no formal requirement , th d . WI respect to per-

ior e eclarahon of a tru t f 
alty. Thus you can orally declare that you hold your f . s o person-
mother, and if you mean it, then you do. copy 

O th1s book on trust for your 

6.7 Section 53(2) of the Act provides: 

This section does not affect the creation or operation of tr · · 1- d resu mg, imp ,e or construc-
tive trusts. 

To the e~t~nl t_hat r_esulting, i~plied, and constructive trusts arise by operation of law, 
this prov1Ston is stnctly speaking unnecessary, or inserted ex abundanti cautela (out of 
an abundance of caution), because there can be no formality requirements for trusts that 

arise b)' operation of law. The clause does save PRTs, however, if Swadling is right that 
they are express trusts, not TABOLs (5.17 et seq). 

6.8 The person 'able to declare such trust' under s 53(1 )(b) will be the settlor, of course. A 

problem arises however if A transfers land to B on an oral trust for C. Is there any writ­

ing which can be provided after the fact which satisfies s 53(1 )(b )? Youdan ( 1984) argues 

that B, the legal owner, may sign the writing as the one who would be beneficial owner 

if there were no trust. In Gardner v Rowe (1828), the only case discussing the point, an 

oral express trust was enforced against the trustee (so as to avoid claims by his creditors 

in bankruptcy); although the trust was evidenced by a post-transfer writing by the trus­

tee, the case turned on the doctrine enunciated in Roc/1efoucau/d v Boustead (6.9), not 

on the writing point, so it does not decide the issue. But in any case, the words of s 53( I) 

(b) itself make it difficult to find that any post-oral declaration signed by anyone would 

be an effective writing. The point is a simple, logical one. The writing, according to the 

subsection, must be 'signed by some person able to declare such trust'; but once the trust is 

orally declared, it is a perfectly valid trust; s 53(1 )(b) is a 'proof; not a 'validity; formality 
(6.1). And so once the trust has already been declared, then there just is no 'person able 

to declare melt trust: for the trust already exists. A is not any such person; as the settlor, he 

is our of the picture; the property is no longer beneficially his. B, the trustee, has no power 

to declare any trust over property he already holds on trust (2.35), and C, the beneficiary, 

has a power to declare a sub-trust over his equitable title, but no power to declare the 
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The doctrine of Rochefoucauld v Boustead 

h d . ,n1·<ested and proved by some writing: SJ(l)(b)' use oft e wor s ni.u," ' 
6.9 As we lm·e seen, s s 

1 
• f I ust is void without such a writing, but d' th t a purported dee aratlon o r 

in !Cates not a . f I w with the result that an oral trust of land cannot 
that it is 1101 provable in a court oh a • trust exists and binds the parties, but the 
b enforced against the trustee; I e express . 
c . k h · 1 e of the court 10 make the trustee carry 11 out beneficiary cannot mvo ·e t e asm anc h C 

h .1 . ts In Rocheroucauld v Boustead ( 1897), however, t e A since he cannot prove t at I ex1s . J' Id I 
I I I The plaintiff the Comtesse de la Rochefoucau , 1ad did enforce the ora e~'}>ress rus · · 

mortgaged her estates in Ceylon, and the mortgagee demanded pa)•ment of the mortgage 
debt. She had insufficient funds following her divorce, and her friend Boustead orally 
agreed 10 buy the estates from the mortgagee at a price su~cienl to cover the mortgage 
debt and e~'}>enses, and hold the estates on trust for her, subJect to her paying off the pur­
chase price and further expenses. Since Boustead purchased the benefiCial title from the 
mortgagee, which he impressed with the trust in the plaintiff's favour, so he should have 
signed the necessary writing. The rationale for the CA's enforcement of the trust 1s what 
we now call the 'doctrine of Roc/1efo11ca11/d v Boustead': 'Equi ty will not allow a statute 
enacted to pre\'ent fraud to be used as an instrument of fraud: and so the court will allow 
parol (ie oral) evidence to prove the express trust, despites 53(1 )(b) (or, in the case of 
Roc/1cfo11ca11/d, s 7 of the Statute of Frauds 1677, the forerunner of s 53(1 )(b)). 

6 .1 O Although there is no doubt that the CA in Rochefo11ca11/d enforced the oral express trust 
despite the statutory formality provision (Swadling (2010)), in recent years the principle 
has been obscured. In Bannister v Bam1ister (1948), an elderly woman conveyed two cot­
tages to her brother-in-law at a below market price on the understanding that she should 
be able to live rent-free in one of them for the rest of her days. When he tried to evict her, 
the CA declared that he held one of the cottages on trust to give effect to the agreement. 
It did not matter that the brother-in-law had no fraudulent intent when the property 
was transferred; the fraud consisted of relring upon the absence of writing when the 
sister-in-law tried to enforce her beneficial interest. So far, so much in keeping with 
Rochefo11ca11/d. Yet Scott LJ described the trust as a constructive trust rather than the oral 
express trust which he was clear!)' enforcing despites 53(i)(b), without, however, giving 
any reasons for this classification. Some commentators appear to favour the constructive 
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Moreover, C can ha

rd
ly complain that a fraud has been perpetrated against him simply 

because he has not received a gratuitous benefit from A. A constructive trust in favour of 
C should only be found where C relied to his detriment either because of a representa­
tion by A or because B has acted to carry out the trust, or perhaps, where A is no longer 
able to declare a trust in C's favour afresh, for example because he is dead, a case we shall 
consider when we look at secret trusts ( 6.48 et seq). 

6.12 These considerations apply with even greater force to the case where A makes a self­
declaration of trust in favour of C, because A cannot defraud himself, and appear to 
justify the result in Rochefoucauld, a self-declaration case. Boustead gratuitously prom­
ised the plaintiff lo buy the estates for her benefit; thus he was the settlor of the trust, 
and the cautionary purpose should normally counsel the court to find no trust at all and 
aUow him to renege, because it would be no fraud if Rochefoucauld did not receive this 
gratuitous benefit. The court's analysis of the facts is not well reported, but Boustead had, 
apparently, been givi.ng effect to the express trust, upon which the plaintiff might have 
relied, and so in all the circumstances the decision was probably correct. 

Disposition of subsisting equitable interests: Law of 
Property Act 1925, s 53(1 )(c 

6.13 Section 53(1)(c) of the Law of Property Act 1925 provides: 

A disposition of an equitable interest or trust subsisting at the time of the disposition 
mutt be in writing signed by the person disposing of the same, or by his agent thereunto 
lawfully authorised in writing or by his will. 
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· · h · 1 · I•nd the better view is thats 53(l)(c) should not be restricted interest wit an interes in ~ , . 
to land; the section specifically mentions land in parts (a) and (b), and does not m (c), 
so the obvious interpretive conclusion to draw is that clause (c) is not to be confined to 
land. In any case, the interest in a trust is an interest in a fund (2.69), not in whatever 
properties constitute it. Many trusts contain both land and personalty as investments, 
and it would be silly to make the application of s 53(1)(c) depend upon whether, at the 
time any assignment is made, there happened to be some investment of the trust in land, 
such that an assignment would be invalid on 24 June, the day before the trustee sold an 
investment in land, but valid if it were made on 26 June, the day after. Beneficiaries are 
not expected to track the trustee's investments from day to day, after all. 

6.15 How broad is broad? One could attempt to apply s 53(1 )(c) not only to every act of the 
beneficiary by which he somehow deals with his interest, but also to the exercise by any­
one of any power, such as discretion to distribute property under a discretionary trust, 
or the exercise of a power of appointment, which might affect the beneficiary's 'equitable 
interest'. So, for example, where a trustee exercised his discretion under a discretionary 
trust either to distribute property to Fred, or to give hinJ nothing and all to Mabel, his 
sister, such an act would be a disposition of Fred's and Mabel's equitable interests, and 
therefore subject to s 53(1)(c). Such a wide meaning might also conceivably capture a 
decision of the trustee in the course of exercising his discretion to invest the trust prop­
erty, be~ause by investing in one way or another he would to some degree inevitably be 
enhancing the interests of the income beneficiaries over the capital beneficiaries, or vice 
versa (10.3). 
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,at . . 0 e particular transaction itself vides no further assistance tn determining wheth th . 
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th 
1 1 

. h 
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this wide readtng IS bad. ConSider a gift of Blackacre 'to Maria for life but if she takes 
up residence in 

th
e ~SA, t~en to Priscilla'. By acting to take up residence in the USA, 

Maria defeats her equitable mterest in Blackacre and so her act 'd· , f h b . 
. . • 1sposes o er su stst­

ing equitable tnl~reS
t
. S~ 10 order fo_r her disposition not to be void under s 53(1 )(c), she 

"lust take up residence m the USA 111 writing Eh? Someth'ing has g 
1 . · · one wrong concep u­

ally because, obVJously, not every act that an individual can take under the terms of a 

trust that will affect the intereSls, ie the overall position, of the beneficiaries under the 
trust can even be done 'in writing'. 

Consider again the section. It refers to a disposition of a subsisting equitable interest or 
trust. It must therefore refer to an existing interest under a trust. It therefore must refer 
to an existing interest under the specific trust under which ii exists, which contours the 
interest in whatever ways it does. The interest, in other words, is defined by the trust, and 
so the interest is itself subject to whatever effects, whether positive or negative, it may be 
subject to under the terms of the trust. In short, the interest is whatever interest it is under 
the trust, warts and all. Therefore any acts by individuals rightly taken under the terms of 
the trust that merely affect a particular beneficiary's position, like investment decisions, or 
exercises by the trustee of his discretion which in various ways give effect to his interest, do 
not dispose of his interest. They are actions that either affect or give effect to his interest, 
even if they put him in a worse position, because those possible negative effects are part 
and parcel of the interest he has. Thus a person who takes in default of appointment who 
loses any chance of taking because the power is exercised has not had his interest disposed 
of; having a defeasible interest under the terms of the trust, the possibility was realised and 
it was defeated. His interest, such as it was, was fulfilled in one of the ways it might have 
been, and the fact that it's hard cheese on him that it was fulfilled to his detriment does not 
alter that. Similarly with a trustee's exercise of any of his discretions under the trust in ways 
that will affect the beneficiaries' positions. The effects of these exercises of discretion are 
part and parcel of having a discretionary interest. By exercising these discretions, the inter­
est is given effect to, not disposed of. And this proper interpretation must logically extend 
to the possible defeat of the beneficiary's interest, either because the interest is defeasible, 
as with Maria's life interest in Blackacre, or because the interest is subject to a power, such 
as a power of appointment. Indeed, a trustee may have the power under the trust to add or 
delete beneficiaries tout court (3.3), and any beneficiaries subject to this power of deletion 
must likewise regard the effect of the power as part and parcel of their interest. 
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Assignment to a third party 

6.19 
· I I · ht b)• s 53(1)(c)· if A for example, holds an equitable in-Assignments are c ear ) caug • . , . , . . . . 

come interest under a trust, and wishes 10 assign 11 to X, he must do so 111 wntmg, a 

purported oral assignment is absolute!)' void. 

Declaration of trust 

6.20 11 is generall)' accepted that where a beneficiar)' declares a trust of his equitable inler­
esr, creat ing a sub-trust, s 53( l )(c) does not appl)'. If the equitable interest is in land, 
an)' trust must be evidenced in wriling bys 53(1)(b), but if the equitable interest is in 
personalty, such as a trust of company shares, an oral declaration of sub-trust appears 
to be valid. The rationale is that, whilst the declaration of the sub-trust does have the 
effect of extinguishing the beneliciar)''s beneficial interest in the trust, either in whole 
('I declare 1ha1 I hold my income interest on trust for Tim, Tom, and Tammy, in such 
proportions as I sec fit ') or in part ('I declare that I hold m)' income interest on trust 
for Trevor for life and then for myself absolutcl)'°), and so in that sense is a disposition, 
it is not a disposition given that the beneficiary must retain his entire equitable title in 
order lo give effect lo the sub-trust. Thus, in the same way that a legal owner of prop­
erty does not dispose of some 'pre-existing' equitable interest of his when declaring 
a trust (2.16), neither does the equitable owner dispose of an)' pre-existing equitable 
sub-trust interest when he declares a sub-trust. Thus the distinction is the difference 
between the creation of a new equitable interest over something one already has and 
must retain, and the transfer of something one has and which one thereby loses. Of 
course, when ei ther a legal beneficial owner or an owner of an equitable interest de­
clares a (sub-)trust they do shift, and thereb)' dispose of, their beneficial interest in the 
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II, an to repeat the point, 
trust 'bites'. on that property right that the new 

An exception to the rule thats SJ(i)(c) does 1 1 
ever in previous years, widely accepted in lnho appdy 10. declarations of I rust was, how-

, e aca em1c hter t · ' f h b eficiary declares a bare sub-trust (2. l3) ie ,1 d I a ure, to w1I: 1 I e en-
'T d b I I , h h , ec are that I hold my life interest upon 

lrusl for ,e a so ute Y, I en t e declaration ·1 'd I . s voi un ess m wrir Th 'd · h 
the beneficiary is now a mere conduit between th t mg. e • ea is t at 

. . . 'd e rustee and the sub-beneficiary The 
sub-beneficiary, 11 1s sa1 , should approach the truste d· I r . · 

h 
e 1recl y 1or his benefits since it is 

Pointless for I e trustee to pay the beneficiary/sub-I t d , . . ' . rus ee an ,or him 1mmed1ately to 
turn around and pay the sub-beneficiary. If this is right then th d 1 . f b . , . e ec arallon o a are 
sub-trust amounts to an ass1gn111ent of his equitable rtl d h Id . . . 1 e an s ou count as a dispo-
sition under s SJ( I)(c). ~erlam nmeteenth-century cases (Onslow v Wallis ( 1849), Re 
Las/imar (I 891 ) and Gramge v Wilbe~force (1889)) seem to suggest that the beneficiary/ 
sub-trustee d_rops out _o'. th~ p1~lure m this way. although whether they are actually au­
thority for this proposition is disputed (Green ( 1984)). Where the trust is not a bare one 
the sub-trustee will have to carry out the trust he creates, and he is said lo have sorn; 
'active duties' to perform under the trust, such as the sub-trustee's discretion in the Tim, 
Torn, and Tammy example above. Thus, not being a 111ere conduit, he does not drop out 
of the picture, and therefore the sub-trust is not in essence an assignment, and so an ac­
tive duty sub-trust is valid without writing. 

6.22 The bare trust/active duties distinction seems a slender reed upon which to rest a differ­
ence in the requirement of writing. The idea seems to be that, because the beneficiary 
drops out of the picture when he creates a bare, or no active duties, sub-trust, he has 
effectively assigned his interest. But even if those nineteenth-century authorities apply, 
ii would seem that the beneficiary/sub-trustee drops out not by virtue of his own decla­
ration of the sub-trust, but either by operation of law, which collapses the sub-trust giv­
ing the sub-beneficiary rights against the trustee automatically (the case law for which 
proposition, as noted above, is disputed), or because the sub-beneficiary leaps over his 
head lo the trustee, taking his beneficial rights to the source, as it were, under the princi­
ple of Saunders v Vautier (3.30). But this seems wrong in principle. The beneficiary/sub­
lruslee could nol himself insist on quitting the scene; the trustee could always choose to 
pay him and let him deal with his own sub-trust. After all, the trustee has no obligations 
under the sub-trust and so no duties 10 his beneficiary's sub-beneficiary. No solicitor 
in his right 111ind would advise the trustee to take over the trust of his sub-beneficiary 
on his own initiative: he would essentially be 'intermeddling' in a trust to which he was 
not appointed as 3 trustee, an act that would 111ake him personally liable as ~ 'trustee de 
so11 tort' (11 .82 ). If this is right then the beneficiary/sub-trustee does not, m~eed can­
not, drop out of the picture simply by declaring the sub-trust. This way of looking at the 
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would advise that Ne/so11 is strong authority for dismissing the d1stmc1ton, isapprovmg 
as ii does the 'automatic dropping out of the picture' of the sub-trustee. 

Directions to the trustee to hold the equitable interest for another 

If A directs his trustee to hold his equitable interest for a third party, it is generally ac­
cepted that this requires writing. This is in effect an assignment achieved, not by dealing 
with the third party directly, but br instructing the trustee henceforth to treat the third 
party as the beneficiary. Grey v IRC is usually cited as authority for this proposition, 
although as we shall see it actually concerned a different transaction. Nevertheless, the 
rationale for the application of s 53(1)(c) is straightforward. The beneficiary here, by his 
own direction, extinguishes his own equitable interest in favour of another, and so there 
is little to distinguish this from an assignment. 

Directions to the trustee to hold the equitable interest 
on new trusts for another, and variations 

Now we will discuss the 'big three' cases of this topic: Grey v IRC ( 1960); Varrderve/1 v /RC 
(I 967); and Re Va11dervell (No 2) ( 1974). The courts made something of a hash of all of 
them, so it is difficult to say exactly what each decided, hence the 'and variations' above. 

Grey involved an attempt to avoid paying ad valorem stamp duty on the setting up of 
a_tr~

st. 
Ad mlorem stamp duty is a tax charged on documents that transfer the benefi­

cial mtereSI m property. For example, in England when you transfer title to a house, ad 
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of trust too soon after your oral declaration, the Revenue will regard this writing as a 

document that transfers the beneficial interest to Ben as part of a 'composite transaction' 
transferring the legal title to Theresa on trust for Ben, and you will pay ad vnlorem stamp 
duty on it ( Co/Jen and Moore v IRC ( 1933 )). By this means, then, you could transfer the 
shares to Theresa on trust for Ben paying only SOp in stamp duty. The settler in Grey was 
not so Juel,')'. 

Jn Grey, the settler owned 18,000 company shares, which he desired to transfer in 
equal amounts into six trusts for his grandchildren that he had already set up. He 
transferred the shares to the two trustees of the grandchildren's trusts, but to hold the 
shares on bare trust for himself, and so, since the beneficial interest remained with 
him, the transfer document only ~ttracted SOp stamp duty. He then orally directed 
the trustees to hold the shares in six separate and equal blocks upon the pre-existing 
grandchildren's trusts. Five weeks later, the trustees executed a document declaring 
that they held the shares on the children's trusts. The Revenue argued that this docu­
ment was stampable ad valorem because it transferred the beneficial interest in the 
shares from the settler to the grandchildren. The trustees argued that the settler's oral 
direction did so, and that such a direction did not require writing under s 53(1 )( c) to 
be valid. As we have seen (6 .14), the HL read 'disposition' broadly and unanimously 
decided that such a direction was a disposition withins S3(l)(c) and so needed to be 
in writing; therefore the oral direction was void. Somewhat strangely, the later writing 
in which the trustees stated that they held the shares on the grandchildren's trusts was 
regarded as validly transferring the settler's interest; the case therefore also appears to 
stand for the proposition that a later writing may retroactively validate an invalid oral 
disposition. Although the settler was not expressed as a party to the deed declaring 
the trusts, he did sign it, and so the participation of the beneficiary is necessary for 
this to work. 
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6.28 Review the facts of Vanderve/1 v /RC (5.43 et seq). The Revenue's first argument was 
that the fi rst part of the transaction, the transfer of the shares held on bare trust for 
Vandervell by the Bank 10 the RCS on Vandervell's oral direction, failed because this 
amounted 10 a disposition of his equitable interest under the bare trust, and therefore it 
needed to be in writing under s 53( 1)(c). The point their Lordships thought they were 
deciding was this: Is A's oral direction to his trustee to transfer the legal title to shares 
held on bare trust to a third party absolutely, ie so the third party acquires the beneficial 
legal title to them, valid, or must ii be in writing under s 53( I )(c)? They all decided that 
s 53(1)(c) did not apply and so the oral direction was valid. 

6.29 The reasoning of their various Lordships was brief and does not repay intense scrutiny 
(see Green (I 984)). For his part, Lord Upjohn said this: 

{l}f the intenrion of the beneficial owner in directing the trustee to transfer the legal estate 
to Xis that X should be the beneficial owner I can see no reason for any further document 

or funher words in the document cmigning the legal estate also expressly transferring the 
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beneficial interest; the greater includes the less x may b . . · e wrse to secure some evidence 
that the beneficial owner intended him to take the beneficial interest in case his beneficial 
title is challenged at a later date but it certainly cannot • . . b . . , 1n my op1n1on, e a statutory 
requirement that to effect its pass,ng there must be writing under section 53(1)(c). 

To the extent that Lord Upjohn is satisfied because the transfer of a legal title involves a 
document anyway, an~ so a 'further' document seems superfluous, he has forgotten that 
tlie rule of law he has iust propounded will apply equally to chattels, which can be trans­
ferred out of th_e truSt by deli~ery:-the _result is that a trustee may give away trust prop­
er!)' on the baSIS of an oral direction with no writing whatsoever. Secondly, the point is 
not whether a legal transfer normally includes the beneficial interest-of course it does; 
the question is whether it does in this case, where the beneficiary has not expressed in 
writing his intention to give up the beneficial interest. Without any writing, why should 
we not presume that when the trustee, T, transfers the legal title to X, X takes the legal 
title because he has been appointed as a new trustee to replace T, in which case the 
beneficiary's interest would, of course, remain attached to the property? Lord Upjohn's 
concern that X, the recipient, might want some sort of writing is interesting, since it 
indicates he is somewhat aware of the kind of trouble that oral dispositions can cause, 
not only to the Xs of the world, but to beneficiaries, who might be defrauded on the basis 
of supposed oral directions, and trustees, who may later have to prove oral directions 
to show that their actions were not in breach of trust. (Lords Pearce and Donovan took 

the same line. Lord Wilberforce, in an interesting departure, decided thats 53( I )(c) d id 
not apply on the basis of a quite different reading of the facts, roughly that the bank had 
effectively "transferred the legal title to the shares lo Vandervell before the transaction 
with the RCS, and so it was Vandervell himself, through the bank acting as his agent, 
who assigned the legal title to the RCS, not the bank acting as his trustee.) 

6_3o You will recall, however, that their Lordships unanimously decided that the grant of the 
option from the RCS lo the trust company was Vandervell's own doing, somehow part of 
the arrangement he set in motion, which on any plausible version of the transaction gave 
rise to the shares being held by the RCS on trust to grant the option to the trust company 
or on equitable condition to grant the option to the trust company. That was why on the 

failure of the express trust of the trust company's interest in the option Vandervell was 
found to have the beneficial interest in it under an ART (5.45 et seq). But if this is true, 
which it must be because that is the decision of the case, then the transfer by the bank of 
the shares was a transfer subject to some kind of equitable obligation or condition, that 

is, subject to some trust. In consequence, their Lordships' decision that the oral direction 
by Vandervell was valid is authority for the proposition that an oral direction to a trus­
tee to transfer property held on bare trust to another person 011 trust for a third party is 
valid. This, of course, directly contradicts the broader basis of decision that Green (1984) 

argues is the right interpretation of Grey. 

6.31 Most commentators, however, take Lord Upjohn at his word and it is textbook gospel to 
say that Vanderve/1 v /RC decides only that an oral direction to a bare trustee to transfer 
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. benefit is a valid disposition. 
1 I for his own . 

the trust property to a third p.irty ab~o ute Y_ 'd because it allows nominee trustees 
-'I en1ent it is sa1 ' fi . . Th' . This decision is commerciai )' conv , I d' ct ions of their bene CJanes. is JUs-

11 h on the ora ire • • 
f h like brokers, to se I em ounts to the trustees exercise o s ares, . d selling of shares am . 

tification is specious: the buying an . I trustees never have to get the wru-ten 
of his power ofin1•estment (10.2), and in genera erty in this way: that is, s 53(l)(c) 

. . nage the trust prop . . 
direction of the benefic1ar1es 10 ma . . , f h trust property are not the d1spos1-

h 'd' pos111ons o t e 
does not apply because t ese is d 1. s with the trust corpus in which 

. 1 but merel)' ea mg 
lion of anyone's equitable mteres ' . •ith the trust property is made by 

. ( 17) Such a transaction'' 
those equitable interests he 6

• · . . ta dispositive one (2.43). The only 
. . • ower or d1scre11on, no . h 
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' b . bare trust ma es is a 

difference the trusts emg a h h•s i·n virtue of being the legal owner 
· , of the powers e u 

the trustee how to exercise an) . h ge trust property for other property. 
. 1 d' the power to exc an 

of the trust proper!)', me u mg . h h•s nothing whatever to do with the 
f h' d .. trat 1ve power, t en, u 

l11e exercise o I is 3 mmis . . b fi . .'s interest by givi11g the trust property 
, d , . ·tinguishmg a ene c1ari 

trustees e,eatmg or ex · . f h b fi ·ary's entitlement under the trust (what-. . h. g part or all o I e ene c1 
away, or exunguis m I b . f oral instructions. (For a contrary view, see . •fi property) on t 1e aSIS o 
ever its speci c 1 . 1. of both the administrative and dispositive 
N Ian (200') who thinks ora mstruc ions 0 

- ' .k . h fa bare trust) As with the bare sub-trust/non-kind should be treated ah ·em I e case O · . 
. - • b , I free to make these points, but in an exam recite the bare sub-trust d1s11nc11on a ove, ,ee 

accepted catechism to begin with. 

d ll · d ·n Re ""r1den1el/ (No 2). Once the Revenue made its claim The Van en1e saga continue L . ,. • • 

for the surtax, Vandervell and the trust company decided to exercise the option. The trus­
tees used £5,000 from the children's trust and purchased the shares. The trustees wrote to 
the Revenue informing it that the shares were now held under the children's trust. As he 
had done for the RCS, Vandervell then exercised his control over his company and had 
various dividends declared on the shares over the next few years, amounting to more than 
a million pounds; in doing so he intended to provide for his children, and subsequently 
wrote a will leaving them nothing more. After his death, the executors of his will claimed 
that none of the preceding transactions had worked to displace Vandervell's beneficial 
interest in the option, nor therefore in the shares purchased through its exercise; thus the 
dividends declared on those shares were his property in equity as well; hence the execu­
tors claimed that the trust company held the shares on trust for Vandervell's estate. 

6.33 The CA decided that a valid trust had been declared in favour of the children, and so the 
dividends properly belonged in the children's trust. The court gave a number of reasons, 
most of which are insupportable. The only plausible one, and pertinent to our discus­
sion, is in this passage from Lord Denning MR's decision: 

A resulting trust for the sett/or is born and dies without writing at all. It comes into exist­
ence whenever there is a gap in the beneficial ownmhip. It ceases to exist whenever 
that gap is filled by someone becoming beneficially entitled. As soon as the gap is filled 
by the creation or declaration of a valid trust, the resulting trust comes to an end. In this 
case, before the option was exercised, there was a gap in the beneficial ownership. So 
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there was a resulting trust for Mr Vanderve/1 
8 · ut, as soon as the O I' · d and the shares registered in the trustee's nam h P ion was exercise 
e, t ere was created a v I'd t t f h shares in favour of the children's settlement Not b . a ' rus o t e 

· eing a trust of land ·t Id b d without any writing. A trust of personalty can b d , , 1 cou e create 
e create without writing. 

Geen (1984) assumes that what makes Lord Den . , d .. 
r , (h mngs ec1s1on even possibly correct . a finding on the 1acts owever erroneous) that th t 

is f h . e rust company had the power to 
d dare trusts o t e option or shares purchased w'th -

1
. b . . . 

e . 1 1 . y exercising the option and 
holding the shares on t_ru~t for the children the trust company declared a trust that 'filled 
the gap' in the beneficial interest, which declaration the t , d d'd 

cour ,oun I not attract the 
requirements of s 53( 1 )( c). On this view the case has a tiny narrow ambit, to wit: where a 
trustee holds property upon an alm_oSt bare trust for a settlor, but there is (oddly, it must 
be said) one term of the truSt that gives the trustee the power to declare new trusts of the 
property, his exercise of that power need not be in writing. 

35 Bui this interpretation cannot stand with the facts of Vanderve/1 v !RC nor with Lord ~ ' 
Denning's own words: Vandervell held under an ART, an automatic resulting trust-a 
trust that simply cannot contain any special powers of this kind for the trustees or any­
one else. An ART is the barest of bare trusts. So even if on the facts the express trust 
Vandervell had intended the trustee company to hold the option under gave the trustee 
company the power to declare new trusts, that trust failed for uncertainty, and nothing 
of it lingered in the ART that arose upon its failure. Rather, the CA decision, per Lord 
Denning MR at least, appears to be that because Vandervell was fully aware of and as­
sented to the trustee company's exercise of the option to hold the shares on the children's 
trust, his assent amounted to an oral declaration of trust. So the case is authority for the 
proposition that where a settlor transfers personal property on trust, yet fails to make 
an effective oral declaration of trust, so that an ART in his favour arises, his subsequent 
oral declaration of trust is valid, his beneficial interest under the ART not requiring to be 
disposed of in writing under s 53(1 )(c). This decision is not in conflict with Grey, since 
there the settlor intentionally transferred property on express bare trust for himself. In Re 
Va11derl'ell (No 2), by contrast, Vandervell had tried to do what was perfectly legitimate, 
ie transfer personalty to a trustee on orally declared trusts, only the oral declaration 
failed for uncertainty. If the settlor remedies the situation by declaring trusts that are 
certain, why should that declaration require writing when the first did not? This, indeed, 
would appear to be the one case where an exception to s 53(l)(c) is justified, since one 
might say that the second, valid, declaration is part and parcel of one transaction in 
which the holder of legal title to personal property (or the equivalent, assuming that 
Vandervell had the right to transfer the legal title to shares by orally directing the bare 
trustee bank to do so, ie that Vanderve/1 v IRC is rightly decided) transfers it on trust­
and that, of course, is the one case of an oral declaration of trust that is perfectly valid, 
there being no equivalent to s 53( l )(b) that applies to personalty. This view is fortified 
by the history of the resulting trust ( 5.1 - 5.2) and the point that one receives the benefi­
cial interest under an ART not as a beneficiary-the interest does not move forward to 

fi · · • · 'th' or 'results to' one as sett/or. one as someone intended as a bene c1ary-1t remams w1 
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Releases, surrenders, and disclaimers 

I · A beneficiary surrenders his interest when 
d der arc the same t 11ng. 

A release an a surren . h 
10 

benefit under the trust. If the beneficiary 
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1
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t' g·nt interest (eg he 1st e O JeC O h con in < . h' e from the list of possible objects; t ere is no 
then his surrender JUSI removes is nam . . 

d · t st in any property upon which 11 could operate. 
A RT because he has no veste in ere 
Section 53(I)(c) should apply to surrenders or releases, since they clearly amount to the 

. , . • fh' 1· e equitable interest in favour of others, even 1fhe does benefiCJary s disposing o 1sen 1r . 
h ·11 b fi t under the trust b)' his surrender. There 1s, however, no not know or care w o w1 ene . . . 

d h · th · t almost certainly because any careful trustee will ms1st that goo aut onty on e pmn , . . . 
b fi · der,·ng his interest will do so in wnllng. !RC v Buchanan ( 1958) 1s a enc CJary surren , . . . , . 

perhaps of some small assistance. There, the CA interpreted d1s~os11Jon as used m the 
Finance Act 1943 to include the exercise by a beneficiary of a special power under a trust 

to surrender her life interest in favour of her children. 

A person disclnims an interest under a trust when he refuses any beneficial interest from 
the outsel. The only authority for the application of s 53( I )(c) lo disclaimers is Re Paradise 
Motor Co Ltd ( 1968). The CA held that 'a disclaimer operates b)' way of avoidance, and 
not by way of disposition'. A person disclaiming 'avoids: that is, never obtains any equi­
table interest, and therefore never acquires anirthing to dispose of: s 53(1 )(c) has no ap­
plication. This characterisation of disclaimers seemed entire!)' ad hoc, to avoid one more 
complicat ion in a case in which the beneficial ownership to shares had to be determined 
on vague and ill-remembered oral testimony, and the authority the court referred to (Re 
Stral/011's Disclnimer (1 958), CA) actually takes the opposite line: that a beneficiary takes 
the benefit of an equitable interest from the moment the gift becomes effective in his 
farnur, and therefore his disclaimer does amount to a disposition extinguishing a right 
he presently enjoys. Little weight, then, should be given to the decision. Certainly the 
purposes behind the section apply just as much to disclaimers as to other dispositions, 
and 'disposition' under the Law of Property Act 1925, s 205( 1 ), (2) includes a disclaimer. 

Agreements to assign or vary equitable interests for consideration 

6 ·38 As we have seen (4.6), in the case of specifically enforceable contracts for the transfer or crea­
tion of rights in property, equity will impose a vendor- purchaser constructive trust on the 
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rantor of the interest. This doctrine operat . 
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O
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• or example p · 
the)' cannot be freely purchased on the open market bu • n_vate company shares are, since 

' 1 public company shares are not. 

9 In the case of an agreement to assign equitabl . 
6.3 e Ullerests under a I I th d 

cl,aser constructive trust that arises is a const . rus , e ven or-pur-
ructive sub-trust The b Ii . h Id h' equitable interest on constructive sub-trust fo th I · ene c1ary o s 1s 
r e pure laser subiect to th · h • 

the interest until the purchaser pays up· until h d h • , e ng t to retam 
' e oes, t e beneficiary can fi 1 · 

the underlying equitable title. When the purcha d re use o assign 
equitable interest on bare sub-trust for him. !fit ;er ~eshp(ayhu.p, 1~~ beneficiary holds his 

f I • ere ng I w 1ch 111s not) that a bare sub-
trustee drops out o I le picture ( 6.21 - 6.22) then th' b 

. . ' is su -trust collapses, and the equitable 
interest moves without any assignment by the benefi • Th . . 

ciary. e correct view 1s that the sub-
trustee does not drop out, but the purchaser can insist u th b ti . . . 

. h ' . . . pon e ene c1ary ass1gnmg the 
equitable interest to 1m m wntmg and can get a decree f 'fi rti . o spec1 c pe ormance to thtS end. 

6 40 In Q11ghtred v /RC (1960), the contractual constructive trust 1 d . . . was emp oye m an at-
tempt to avoid stamp duty. Mrs Ought red and her son Peter both h Id • 1 . e m erests m a trust 
of private company shares. They agreed to vary their equitable interests, as a result of 
which Mrs Oughtred would acquire the entire beneficial interest in the shares under a 
bare trust; in return she would transfer a separate block of shares to Peter. Following the 
agreement, Mrs ?ughtred ~nd_ Peter executed a deed that declared that Mrs Oughtred 
now had the entire beneficial interest in the shares. The trustees then formally trans­
ferred the legal title to the shares to her absolutely. The question before the court was 
whether the formal share transfer attracted ad valorem stamp duty, or only a 50p duty 
because by virtue of the constructive trust, she already beneficially owned the shares in 
equity. The HL majority held that the formal share transfer attracted ad valorem stamp 
duty, but largely on what might be called the 'principles of stamp duty law'. Lord Jenkins 
held that while the purchaser under a specifically enforceable agreement has a propri­
etary interest of some sort, that does not prevent the subsequent transfer of the property 
that completes the transaction from being stampable ad valorem. After all, ad valorem 
stamp duty was payable (and remains payable) on documents transferring title to land 
even though the purchaser willing and able to pay the purchase price acquires the ben­
eficial interest in the land on the day of completion under the paradigm example of a 
vendor-purchaser constructive trust ( 4.6 et seq). Lord Radcliffe dissented, accepting 
that upon the agreement being made Mrs Oughtred became the owner in equity, and so 
felt that the share transfer did not transfer any beneficial interest. 

6.41 The view that the constructive trust arising on the specifically enforceable agreement 
is sufficient to create an enforceable equitable interest has been endorsed since, outside 
the stamp duty context (Re Holt's Settlement ( 1969); DHN Food Distributors Ltd v Tower 
Hamlets Lo11don Borough Council (1976)). In Neville v Wilson (1997) the CA held that 
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Reform of s 53(1)(c) 

6.42 The preceding look at the cases suggests that a statutory reform making clear those dis­
positions to which a writing requirement should apply is a good idea. It might also be 
suggested that, in analogy with the Law of Property Act 1925, s 136 (the assignment of 
debts), for an assignment of an equitable interest to be valid, notice of the assignment 
must be giwn, in writing, to the trustee. 

Testamentary trusts: Wills Act 1837, s 9 

6.43 Section 9 of the Wills Act 1837 provides: 

9. No will shall be valid unless-

(a) it is in writing, and signed by the testator, or by some other person in his presence 
and by his direction; and 
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(b) it appears that the testator intended b h. . 
. . Y is signature to give effect to the will; and 

(c) the signature 1s made or acknowledg db h 
. e Y t e testator in the p f two more witnesses present at th . resence o or e same time; and 

(d) each witness either-

(i) attests and signs the will; or 

(ii) acknowledges his signature, 

in the presence of the testator (but not necessarily i th . 
,. n e presence of any other wit-

ness). but no ,orm of attestation shall be necessary. 

The section applies to any testamentary gift includin t t 
d . • g es amentary trusts. Unless properly 

signed and atteste , an intended testamentary gift fails Fo t·u f b . ·. 
•11 ak · rma I es are o o vtous impor-

tance here, as a w1 t es effect when the testator is dead s •11 h al • . . . . , o we WI not ear any or evi-
dence from hun as to his mtenttons. (It is worthwhUe reviewing 2.75-2.80 at this point.) 

Non-testamentary gifts giving an interest on death 

Not every gift by which the donee takes an interest on the donor's death is testamentary. 
For example, I can declare that I hold Blackacre on trust for myself for life, and then for 
you. My personal representatives will hold Blackacre for you from my death. This inter 
vivas trust immediately vests in you a future interest in Blackacre. For a gift to be testa­
mentary it must be revocable and ambulatory. A valid testamentary gift, ie one in a will, 
can be revoked or amended by the testator any time before his death, although he must 
do so in writing in compliance with s 9. A document that amends a wUI in part is called 
a 'codicil' and becomes part of the testator's whole wUI. 

'Ambulatory' means that a will, while valid when properly made, just walks along with­
out immediate effect, only operating when the testator dies. Thus gifts that would have 
been valid had they been made inter vivos when the testator made his will may fail at the 
time of his death, because in the interval things may happen to his legatees, to him, or to 
his property. A gift 'lapses' if the intended legatee predeceases the testator; the property 
goes back into the deceased's estate, and from there either to the residuary legatees or 
intestate successors. When a testator makes a will, he may leave specific gifts, such as 
his car to X or his house to Y, or pecuniary legacies, such as £10,000 to Z. The testator 
might be rich when he makes his will, but bankrupt when he dies. Before any property 
is distributed under a will, all of the testator's creditors must be paid, and some of his 

property might have to be sold to do this. Thus the particular items of property and 
the total wealth distributable under the will can never be ascertained until his estate is 
administered. A specific gift adeems, ie fails, if the testator's estate does not include the 
specific property; if, for example, he sells his car then any specific gift of the car in his 
will will fail. A gift abates when a legatee's gift is proportionately reduced because there is 
insufficient property to satisfy all the testator's gifts. Thus a pecuniary legacy may abate 
anywhere down to zero if the testator is not as rich at his death as he thought he would 

be when he made his will. 
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not testamentary and therefore not subiect to; re~~(l )(c) si~ce the nominator is not 
such nominations do not require wntmg un erhs b fit ' nly arises on his death (see 
disposing of any subsisting equitable mterest-t e ene o 

also Baird v Baird ( 1990)}. 

Informal testamentary trusts: secret 
and half-secret trusts 

Secret and half-secret trusts are testamentary trusts that fail to comply with the Wills 
Act because they are not disclosed or disclosed fuUy in a valid will. Typically, a full y 
secret trust (FST) arises when T appears to take an absolute gift under A's will, but T has 

informaUy agreed with A to hold the property on trust for B. Secret trusts, however, can 
arise when there is no will at all: if T is A's intestate successor, he may also informally 

agree with A to hold the property he gets on trust for B (Se/lack v Harris ( 1708)). After 

A's death, T, whether a legatee under /\swill or A's intestate successor, is in the position 
to deny the informal trust and keep the property for himself fraudulently. 

A half-secret trust (HST) is one in which the existence of the trust is apparent on the 

face of the will, but the terms of the trust are not disclosed (eg 'I leave Blackacre to X on 

trusts that I have communicated to him'). Unlike the fully secret trust case, Xis not in the 

position to deny the trust, and so cannot fraudulently take the property himself, because 

he is clearly a trustee for someone, and of course equity will not allow him to take the 
property beneficially. 

Why should anyone wish to make informal testamentary trusts of this kind? One pos­

sibility in the case of FSTs is simply that the legatee or intestate successor has persuaded 

the testator to do so, in order to perpetrate a fraud. The legatee might say: 'Don't give 
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Jlloral obligation, and the legatee is trustworthy then legal r . . 
. . h . . ' en,orcement 1s not required. 

lhe impos1tton of sue moral obhgattons does not interfere 'th th ffi 
1
. f 

. w1 e e ect or po icy o 
the Wills Act, because m law the legatee becomes the absolute owner under the will, and 

nloral obligations to the deceased do not upset that The quest·io • h th d . h . . · n 1s w e er an m w at 
circumstances mfor~al promises to a testator should be given legal effect. Should the 

enforcement be restncted,to the case where the testator is truly a victim of an intentional 

fraud, or should a testators scheme t~ create a secret testamentary gift, colluded in by his 

secret trustee, also be en_forced despite the WiJls Act? Originally, it appeared that equity 

would enforce the promise as a lruSt obligation over the property only in the case of ac­

tual fraud. Equity would not allow a fraudulent legatee to plead that the trust was invalid 

under the Act on the basis 'Equity will not allow a statute enacted to prevent fraud to 
be used as an instrument of fraud' ( 6_9). This is the 'fraud theory' of the enforcement of 

secret trusts, but the leading nineteenth-century HL case, McCormick v Grogan (1869), 
is ambiguous as to what counts as fraud. 

651 In McCormick, the testator left all his property to his friend Grogan. On his deathbed, he 

1old Grogan that he had left all his property to him in his will, to which Grogan replied: 

'Is that right?' The testator also told him where to find the will and a letter with it. There 

was no further communication between the testator and Grogan. The letter to Grogan 

detailed a large number of gifts in pursuit of which he desired Grogan to apply the money, 

although he left much to Grogan's discretion. Grogan did not make all of the detailed 

gifts, and one non-recipient, McCormick, sought to have Grogan declared a secret trus­

tee. The HL refused to do so, but their Lordships' conception of the fraud in response to 

which equity will make the legatee a trustee is ambiguous. Their reasons suggest either 

that the necessary fraud is (1) a fraudulent scheme on the defendant's part lo induce the 

property owner either to make a will in the defendant's favour (or not revoke a will in his 

favour), or refrain from making a will because the defendant will take on his intestacy, in 

which the defendant misrepresents his true intentions, falsely promising to carry out the 

owner's wishes, thereby acquiring the owner's property on his death for his own benefit; 

or (2) merely the defendant's 'fraudulent' refusal, when he receives the property on the 

owner's death, to comply with an agreement with the original owner upon which the 

owner relied in disposing of the property as he did. ( 1) is obviously much narrower, and 

amounts to saying that a testator who attempts to make informal testamentary gifts will, 

by operation of the Wills Act, fail to do so unless he was fraudulently induced to avoid 
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making a valid testamentary gift by a legatee or intestate succ~ssor who benefi'.s from the 

fr.iud. (2) essentially allows the testator to opt out of the st~1ctures of the Wills Act; so 
long as he effectively communicates his testamentary inten!lons to a legatee _or intestate 

successor, who agrees to carry them out, this joint en~eavour to defy the Wrlls Act will 

succeed because equity will enforce the agreement agarnst the legatee. 

Whatever the actual state of the authorities in 1869 that led to their Lordships' ambigu­

ous characterisation, (2) is the way the law has developed. As stated by Lord Sterndale 

MR in Re Gardner ( 1920): 

The obligation upon the [secret trustee] seems to me to arise from this, that he takes 
the property in accordance with and upon an understanding to abide by the w,s~es 
of the testatrix, and if he were to dispose of it in any other way he would be commmmg 
a breach of trust, or as it has been called in some of the cases a fraud. I do not think ,t 
matters what you call it. The breach of trust or the fraud would arise when he attempted 

to deal with the money contrary to the terms on which he took it. 

6.5 3 The more recent case of Re Snowden (1979) provides a good example of the current am­

bit of the court's willingness to enforce FSTs. There an indecisive testatrix, after making 

various particular gifts in her will, left the residue of her estate to her brother, he 'know­

ing her ,vishes' for the money. Her brother died sLx days after she did, and the question 

was whether on very insufficient evidence a trust of the residue was undertaken by him. 

Megarry VC found that the testatrix had only imposed a moral, not a legal, obligation 

upon her brother, so there was no secret trust. However, he pointed out that only some 

cases of secret trust involved the possibili ty of fraud, and as there was none here-the 

secret trustee could not personally benefit by any fraud, for he had died-the question 

was whether there was a secret trust that would take the property out of his estate on 

death. While the burden of proof that a secret trust exists lies on the person who asserts 

its existence, in cases where there is no fraud the normal civil standard of proof, ie what 

is more likely on the balance of probabilities, applies. 

6.54 The state of the law now is well put by Mitchell (20 I Ob, para 3-122): 

Testators, today, who do not want their testamentary wishes to become public by admis­
sion to probate as part of their will can take advantage of the doctrine of secret trusts to 
make provision for mistresses, illegitimate children, relatives whom they do not wish to 
appear to be helping or organisations which they do not wish to appear to be helping. 
Indecisive, aged testators can also leave everything by will absolutely to their solicitors, 
from time to time calling upon or phoning their solicitors with their latest wishes. [On 
this last sentence, see further 6. 78.J 

6 .55 It would appear, then, that equity's enforcement of secret trusts has allowed testators to 

make informal, even oral, testamentary dispositions in flat defiance of the Wills Act; to 

opt out of ii , as it were. The only 'fraud' necessary is the legatee's refusal to carry out his 

agreement with the testator, the agreement being to carry out an informal testamentary 

-
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. , ' or Y see 6.58 et seq) its poor a d 
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Fraud and HSTs 

6.56 The trustee of an HST can lie about the trust upon which he holds the property, telling 

the world it was for his own mistress rather than the testator's, for instance, but he cannot 

deny there is any trust at all and take the property for himself like the fully secret trustee 

can, for he is a trustee on the face of the will. As a result, because the court would only 

get round the Wills Act in the case of fraud, it was not settled until the 1929 HL decision 

in Blackwell v Blackwell whether HSTs should be enforced. The gift in Blackwell was as 

follows: 'I give and bequeath to m y friends .. . the sum of twelve thousand pounds free 

of all duties upon trust to invest the same as they in their uncontrolled discretion shall 

think fit and to apply the income and interest arising therefrom yearly and every year 

for the purposes indicated by me to them ... '. The appellants argued that where the 

trustee was named in the will, there could be no fraud under any version of the fraud 

theory in McCormick v Grogan; the question was merely one of for whom the trust is 

held: if there is no further valid ly expressed intention that specifies the trust terms, then 

the trust fails. The H L disagreed, allowing para! evidence to prove the terms of the trust. 

The HL removed this impediment by adopting a new variation on 'fraud'. Accorcling to 

Lord Buckmaster, the defendant's fraud is not falsely to induce the testator to make a gift 

in the defendant's favour, nor to refuse to comply with his promise to the testator, but to 
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6_5s Viscount Sumner provided a ur er _r th ,JI' theory of secret trusts: 
ventionally called the 'de/tors (ie oulSlde) e 1\1 

. d trust5 must not be carried, have 
The limits, beyond which the rules as to unspeeth{ie /fa power of making future un­

nnot reserve to 1mse 
often been discussed. A testatorca d 1 . g the purposes of the trust 
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codicil by accepting an m e ,m . ' , . the go-by' to the requirement of 
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1 'th them It is communication of 
the Wills Act, because he did not choose to comp y w1 . . h. part that 
the ur ose to the legatee, coupled with the acquiescence or promise on . is ' 

P P .. f h W'/1 Act and brings 1t within the law of 
removes the matter from the prov1S1ons o t e I s 
trustJ, as applied in this instance to trustees, who happen to be legatees. 

Under the 'de/rars the will' theory, secret trusts are regarded as i11ter vivas dec!aratio~s 
of trust b)' the testator; the only at)•pical feature is that the trusts are not const1~ted, ,e 

· , d · t the hands of the trustee until the testators death, the property 1s not trans,erre m o . • . 
through his will. Therefore secret trusts operate outside the 1vil

0

l, and therefore the \"_'ills 
Act has no application. Do not confuse this idea with Matthews (6.55); Matthews clalills 
that secret trusts are outwith the province of the Wills Act because s 9 does not apply to 

testamentary trusts, not because secret trusts are i11ter vivas. 

6.59 The de/tors the will theory is fundamentally unsound. In the first place, the theory should 
be called the 'delwrs the Wills Act' theory to reflect what it means. The argument is that 
secret trusts arc inter vivas trusts, therefore not testam~ntary, therefore not within the 
ambit of the Wills Act. Of course secret trusts are outside the will: whoUy in the case of 
FSTs; partly in the case of HSTs. But that entails nothing whatsoever about the applica­
tion of the Wills Act-every informal testamentary disposition is outside the wiU; if it 
were a formally valid testamentary disposition it would be a will, or part of one. So the 
theory depends upon establishing that secret trusts are not testamentary dispositions at 
all, so the formality requirements of the Wills Act simply do not apply. 

Informal testamenta trus . 
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11 
deleting or modifying the gift to his legatee (orb . imp~• . e can execute another 

'"' · ) Y Just Wntmg a will if the fully se-t trust operates on mtestacy , thus ensuring that th , . , , 
ere , stituted' (Chapter 8), that is b d . . e inter vivos trust he declared is 
ne1•er con . ' Y Ding th,s he ensures that the s ecilied trust 

erl)' never gets mto the hands of the trustee s d.l P 
prop . b · econ Y, and more fundamentall}\ 
U
cha trust simply cannot e an effective inter vivos trust b . ' 

5 Id b d I - ecause m order to be effec-. the testator wou e ec anng a trust of 'future' 
uve property, and such a declaration Is 
. ,alid, ie creates no trust. Future property just refers t h . 
101 . . 0 property t at does not exist yet 
N w you might thmk that if I own Blackacre and I tell th , . . . . · 0 fi ' you at Im g1vmg 1t to you m 
nl)' will to hold on trust or Albert, then what's wrong with that? Bl k . d , 

• h , • ac acre exists, oesn t 
.11 Toe point, however, ts t at Im not declaring a trust Bl k 
1 . over ac acre now-I could do 
that but that would take Blackacre out of my estate 011 de th B t I h d 

, a . u ave not one that I 
arn declaring 3 truSI over property that may or may not be in my estate on death. Even. if 
I do my utmost to _ensure that ~la~kacre will be in my estate, it may turn out that I have 
to sell ii befor_e I die, or I ~ay diem such debt that Blackacre will have to be sold by my 

e•ecutors. This, of course, 1s even more obvious in the case of a pee • 1 ( ., . umary egacy eg a 
secret trust of £5,000). There IS a further problem in the case of an inter vivos trust of a 
pecuniary legacy:_ unless you ac_tually identify the actual money, ie the very notes and 
coins, the trust fails for uncertamty of subject matter. A person cannot just say, •r now 
hold £5,000 on trust for you: even ifhe is worth millions; before the trust is valid he must 
segregate or otherwise identify the money that is the property of the trust (7.53 et seq). 
Clearly, there is no way of doing that now with money only identified some indefinite 
time i.n the future by executors following their administration of the estate. Therefore a 
legatee's hope of receiving any property of any kind under a will is considered by the Jaw 
to be a mere hope or spes (3.6 ) , which one can never count upon being fulfilled. So the 
fact of the matter is that secret trusts are imposed over property that will only be ascer­
tained upon the administration of the testator's estate, and are subject to ademption and 
abatement like any other such gifts (for an interesting example, see Re Maddock ( 1902)). 

They are, therefore, ambulatory and, therefore, testamentary. Of course the Wills Act 
applies to them. The 'de/tors the will' theory is just an attempt to cloak the embarrassing 
jam equity has got itself into with its willingness to flout the Wills Act. 

6.61 The theory has also proved to have confused a court in a nearby area. In Gold v Hill 
( 1999) the court purported to treat the nomination of a beneficiary under a life insur­
ance policy, the beneficiary having agreed to hold the insurance proceeds on trust for 
the nominator's wife and child, as a situation analogous to a secret trust. The analogy to, 
much less the application of, the doctrine of secret trusts is misconceived. The nomina­
tion of a beneficiary under a life insurance policy is not a testamentary gift (6.47), but 

akin to the assignment of a contractual right to a benefit. It is therefore not caught by 
the Wills Act, and any declaration of trust or undertaking of the trust by the nominee 
concerns the creation of a trust over a right that is personal property, so no formality 
requirements apply. Therefore, there is no need to import a doctrine, the purpose of 
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- h ·. · J t top there and deny equity s enforcement to HSTs, and FSTs, 1t seems rat er 1rrat1ona o s , . _ _ 
• 111 d t · · st ice since from the testators perspective the dec1s1on to might we ea to apparen 11\JU , 

d , 1• · h"s , , 11 can hardly seem to him to be of much consequence; use the wor s on trus rn 1 , , 
furthermore, it would seem strange if a person who complied with the Wills Act as much 
as he could while keeping his gifts secret, by declaring in his will that the gift was held 
on trust, should be in a worse position than one who keeps everything secret. The result 
is, then, that both FSTs and HSTs, if properly created, are formally invalid testamentary 

trusts that equity will enforce. 

6.63 Although the 'delrors the will' theory is insupportable, certain decisions appear to de­
pend upon it. In Re Yormg (l 951) the testator's chauffeur was to receive a gift under an 
HST, but he had also attested the will; under s 15 of the Wills Act 1837, gifts to attesting 
witnesses and their spouses fail (attesting witnesses must be able to give unbiased evi­
dence about the validity of the will's execution, and if a person or his spouse is to receive 
property under the \\~II. that might bias him in favour of validity). Danckwerts J held 
that the chauffeur did not take 'under the will'. so was able to receive the gift under the 
HST. Section 15 does not normally apply to trustees in a will because they receive no 
brneficial interest (Cresswell v Cresswell (1868)), but presumably, if the 'delrors the will' 
theorr applies, s 15 should defeat both an HST and an FST if the trustee attests the will. 
This may appear a bit odd in the case of the HST, for the trustee is identified as a trustee 
on the face of the will. But the delrors story says that he is not a trustee under tire will, so 
s 15 should apply to him as much as to a trustee of an FST. Of course, one might argue 
that s 15 should not apply to any trustee, secret or not, since none takes a beneficial in­
terest. but such a view cannot stand alongside Re Young, because that would be to have 
it both wars. 

Informal testamentary t 
----------------~=:.'.:'.:'..'.'._'.~r~u~

sts
: :_:s~ec:.'.re~t~a~n~d~h~a~lf-~s~ec:.'.re~t~t~ru~s~ts- ~18! 3~ -----_,, 

rel trusts are i11ter vivos trusts then s 53 h 
If sec ' s ould a J 

6.6• Jd apply to secret trusts of land. North J PP y; In particular, s 53( 1 )(b) 
shou accepted obit . 

al requirements would apply to an HST fl d er In Re Bail/le (1886) that 

6.65 

6.66 
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lows from the finding that the legatee declares himself 
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stated, such a trust 1s mvaltd, so the decision should not be followed. 

communication and acceptance 

In order to prove an FST or an HST, the evidence must show (I) the intention of the 
testator to create a trust; (2) timely communication of that intention to the intended 
trustee; and (3) timely acceptance by the intended trustee of the trust obligation. The 
communication may be by the testator's agent (Moss v Cooper (1861)), and so Jong as 
the secret trustee undertakes the obligatio11 to carry out the trust, he may 'sail under 
scaled orders'. that is, the testator can provide him with an envelope containing the 
terms of the trust not to be opened until his death (Re Keen ( 1937); Re Boyes ( 1884); 
McCormick). Note the point in the italics carefully, for students regularly get this wrong 
in exams. Simply accepting a letter not to be opened until later which contains trust 
terms does not fulfil conditions (2) or (3); the recipient must understand that he is to 
hold 011 trust some property for some person(s) as specified in the letter. The testator 
must have decided the terms of the trust when the communication is made: 'The de­
visee or legatee cannot by accepting an indefinite trust enable the testator to make an 
unattested codicil' (Re Boyes). There must be an actual acceptance of or acquiescence in 
the trust obligation (McCormick) ; the imposition of a merely moral obligation is insuf­
ficient (McCormick; Re Snowden). 

6.67 The orthodoxy governing what counts as timely communication and acceptance of the 
trust differs for FSTs and HSTs: an FST must be communicated to and accepted by the 
secret trustee before or after the execution of the will, but before the testator's death 
(Moss v Cooper); the rationale here is that because a will is revocable, he may execute his 
will and then communicate the trust to the intended secret trustee; if the latter refuses 
the trust obligation, the testator can make another will revoking the gift and leaving the 
property to someone else (Re Gardner, per Warrington LJ). In contrast, HSTs must be 
communicated before or at the same lime as the making of the will. 
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The court found that before the execution of the will, one trustee was adequately noti-

fi d 
to the terms of the trust b)• being given a sealed envelope containing the name 

e as , d 
of the intended beneficiary; although told not to open it u~til the testators eath, he 
understood it to contain the terms of the trust: 'a ship which sails under sealed orders is 
sailing under orders though the exact terms are not ascertained by the captain till later'. 
The trust failed, however, for two reasons. The first, which is sometimes referred to as 
the 'broad' ratio, was that Lord Wright MR found that 'may' (emphasised in the quota­
tion above) referred to future communication of the trusts, ie communication after the 
execution of the will. Such a clause was bad: because it contemplated future dispositions, 
the testator was reserving to himself the power to make future unwitnessed dispositions 
and so giving the 'go-by' to the Wills Act, and il therefore violated the principles laid 
down by Viscount Sumner in Blackwell. Even if the clause could be read to encompass 
prior communications, so long as it contemplated future ones it must be invalid. 

6.70 The 'narrow' ratio was simply that the evidence of the trust, ie a trust communicated pri­
or to the execution of the will, was inconsistent "~th the clause in the will as Lord Wright 
MR interpreted it, not necessarily defensibl)•, ie as encompassing only future declara­
tions of trust. One may argue that the broad ratio was unnecessary for the decision, and 
therefore strictly speaking, obiter, so that the actual rule governing post-execution com­
munications of HSTs remains open. Nevertheless, the rule invalidating post-execution 
communications is generally regarded as settled, if wrong. In Re Bateman's Will Trusts 
( 1970) the rule was applied as if no doubt could be entertained about it. 

6 . 71 The rule is typically explained as the result of a confusion of the doctrine of HSTs with 
the rule governing the incorporation by reference of documents into wills. Where a will 
refers to a document existing when the will is executed, that document becomes part of the 
properly anested will even though it is not itself properly anested; in other words, it is in­
corporated into the will. Because the existence of the half-secret trustee is identified in the 
¼ill, the courts have confused this with a reference to a trust declaration that has been made 
when the will is executed. For this reason, the courts have seen it somehow appropriate to 
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than to unattested written ones. As a result the . . . ' communication rules for HSTs ma 
best be understood simply as an unprincipled but • h lfw y . . pragmatic a ay house between 
the doctrines of FSTs and mcorporation by reference and th 1 -1 - f -1 h . . . , a 1 1s utl e to searc for 
any more theoretically satisfying basis. The corollary 1·s of h h -_ , course, t at t e courts find 11 
somewhat less embarrassmg to have different commun.·icati'on I , d"ffi s ru es ,or I erent secret 
trusts purely on the basis of the insertion of the words 'on trust' in the document. 

Failure of a secret trust to be established 

6.73 If the testator intends to create an FST, but fails to communicate it to the intended trustee 
so it is not accepted by him before the testator dies, then the gift under the will is not 
impressed with any trust, and the trustee takes absolutely ( Wal/grave v Tebbs ( 1855); 
Proby v Landor (1860)). In general, ifonly one of two trustees is informed of and accepts 
the trust before the testator's death, then only he will be bound by the trust; the other 
receives his property absolutely, having undertaken no trust obligation. However, there 
appears to be a special rule for the case of trustees who receive the property as joint ten­
ants (as opposed to as tenants in common (see 1-20)) where only one joint tenant has 
accepted the trust before the testator makes his will; in that case both are bound. In Re 
Stead ( 1900) Farwell J doubted that any good reason supported this rule, but accepted it 
as authoritative. Perrins (l 972) argues that the uninformed legatee should only be bound 
by the representation of his co-legatee when that representation induced the testator ei­
ther to make a gift to the two of them in his will or not to revoke a gift to the two of them 
in his will, on the principle that no one should profit from the fraud of another, and that 
nothing should turn on whether the legatees take as joint tenants or tenants in common. 
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6 75 No cases ha\'e eCI e w a • · h t t tor In Re Maddock (1902) Cozens-Hardy LJ opined obiter that 

gift or predecease t e es a · . . . h d the gift or died during the hfeume of the testator, t e secret ben-
if the legatee renounce . . . . Id t othing In Blackwell by contrast, Lord Buckmaster said obiter that 
efic,anes wou ge n · • . - d doubt' that if an FST were proved on the evidence, the court would 
he 'entertaine no . not allow it to be defeated by the trustee's renunciation. He did not consider the case of a 
fully secret trustee who predeceased the testator. This should prnbably be dealt with as a 
problem of timing and reliance: does the testator have a reahsuc opportunity to alter his 
will? If yes, then the trust should fail if the trustee renounces, or predeceases the testator. 
Jfthe testator is unable to make a new will, the trust should be proved against the secret 
trustee or his personal representative if dead. No such problems arise in the case of HSTs, 
because the court will not allow a trust to fail for want of a trustee (2.73 ) (assuming the 

terms of the trust can be proved despite the half-secret trustee's death). 

6.76 In the case ofHSTs, the result of any failure of the testator to specify the trusts will be that 
the trustee 1\111 hold the trust property for the residuary legatees, or if none, for the intes­

tate successors. In Re Colin Cooper ( 1939) the testator made a wiU in which £5,000 was 
given to two trustees under an HST, having communicated the trust before the execution 
of the will. Two days before he died, he revoked the will except for the HST, but he also 
increased the sum to be held on the HST to £10,000; the increase was not communicated 
to the trustees, and the CA held (I), that the first £5,000 was to be held on the HST, be­
cause that was the extent of the subject matter communicated; the remainder went on 
ART into the estate, and (2) the fact that the gift of £5,000 was technicaUy not the one in 
the first will, ie the will to which the communication of the trust applied, did not matter, 
as they were in substance the same gift. The general principle of (I), that the trust only 
binds to the extent communicated, applies to fully secret trusts as weU. However, there 
the question arises, who would get the increase? One might say that, as the increase was 
n_ot impressed by any communicated trust, then the trustees should take it as an absolute 
gift: On the other hand, by parity of reasoning with Re Boyes, one might argue that once 
obhge~, even the fully secret trustee can only take as a trustee, so any increase that fails 
to get into the trust cannot go to him beneficiaUy, but must be held on an ART. 

6. 77 In the case of HSTs, complications can arise behveen the directions given in the will and 
the d!fecl!ons communicated to the trustee-the rule is that the instructions in the will 
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78 
llie question also arises whether evidence of the HST h 6. . . can s ow that the half-secret 
trustee 1s himself to benefit from the trust. In general d _ . . . a person name as a trustee may 
only take a beneficial 111terest if that 1s clearly indicated a d th , f h , I • _ . , n on e ,ace o t e w1l 111 
an HST that is plamly not the case, so in that sense evidence proving that the trustee 
is to take under ~n H~T may be regarded as contradicting the will. In Re Rees ( 1950) 
the testator left his entt~e estate to hi,s solicitor and a friend as trustees 'they well know­
ing rny wishes concermng the same. The friend died shortly after the testator, and the 
evidence of the solicitor was that the trustees were to make certain payments and keep 
the surplus. The CA held that the substantial surplus went on intestacy. Lord Evershed 
MR said that evidence that they were to take a beneficial interest would conflict with 
the terms of the will, since they were named as trustees. In Re Tyler's Fund Trusts 
(1967) Pennycuick I stated obiter that he did not find this reasoning 'easy' and that, in 

principle, evidence is admissible to prove all the terms of a trust, including a trust in 
favour of a trustee. Evershed MR's decision undoubtedly turned in part on the consid-

eration that: 

In the general public interest it seems to me desirable that, if a testator wishes his prop­
erty to go to his solicitor and the solicitor prepares the will. that intention on the part of 
the testator should appear plainly in the will and should not be arrived at by the more 

oblique method of what is sometimes called a secret trust. 

This 'public interest' issue has since been reconsidered in Rawstron v Freud (2014). The 
famous British painter Lucien Freud left a will leaving his residuary estate to two named 

individuals. A prior will was essentially identical except for the fact that the residue was 

left to the same individuals as trustees of an HST. A man claiming to be a son of Freud's 
argued that, on the proper interpretation of the second, operative, will, the named indi­

viduals took the residue as trustees, on an unspecified HST; his purpose in so claiming 
appeared to me that if he was successful on this point then he could launch another 
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action seeking to explore whether the HST was valid (perhaps claiming it was invalid 

for failing to comply with the rules oftimeous communication (6.67 et seq)). The court 

held, on interpreting the will, that the named individuals took beneficially. The issue 
was then raised that since one of the named individuals was Freud's solicitor, she should 

not take beneficially in view of the public interest considerations raised by Evershed in 

Re Rees. The court disagreed. The court argued that it was generall)' a good thing if a 

solicitor could take as an absolute legatee, for then a testator could create an FST where 

the trustee was a qualified professional. (Recall the quote at 6.54.) Moreover, the court 

admitted the solicitor's evidence that the residue was indeed to be h eld o n an FST, and 

that th is met any public interest concern in this case. 

6.79 As is apparent from the tone of the foregoing, the present author thinks that equity 

should not enforce FSTs and HSTs, but should require them to fail as testamentary gifts 

not complying with the Wills Act, except in rare cases where a feckless testator really has 

been fraudulently induced to make a gift to the legatee, for example by being told that the 

law will not allow him to give his intended beneficiary any property under a will. No as­

sistance should be given to any scheme by the testator to avoid the Act. Inter vivos trusts, 

joint tenancy, and insurance policies can all be used to make secret post-mortem gifts 

by those who cannot come clean about their preferred objects of bounty even after their 

death. Equity should not provide a further means that so exorbitantly flouts the policy of 

the Act. 
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SELF-TEST QUESTIONS 

2 

Explain the operation of s 53(1 )(b) of the Law of Property Act 1925 and the doctrine of 

Rochefoucauld v Boustead. 

What do Grey v IRC, Vandervell v IRC, and Re Vanderve/1 (No 2) decide? 
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SUMMARY 

The three certainties 
Certainty of intention: the family gift context 

Certainty of intention: the commercial context 

Certainty of subject matter and objects: common issues 

Certainty of subject matter: particular issues 

Certainty of objects: particular issues 

Powers and McPhail trusts 

Conditions precedent defining a class 

Administrative unworkability and capriciousness 

Effects of uncertainty 

7. l A declaration of trust must be 'certain: which means that a settlor must declare the terms 

of the trust with sufficient 'certainty' or precision for the trustees to know what they must 

do, or the intended trust fails. 

The three certainties 

7 .2 The traditional elements of this sufficiency of declaration are known as the 'three cer­

tainties', following Knight v K11ight (1840): certainty of intention; certainty of subject 

matter; and certainty of objects. The first concerns the question whether what the puta­

tive settlor did or said amounts to a declaration of a trust over his property. The second 

requires that the property that is to form the trust corpus is identifiable. The third re­

quires that the intended beneficiaries, the 'objects' of the trust, are identifiable. 

7 .3 One should distinguish the certainty of intention from the other two. Certainty of in­

tention is like the ' intention to create legal relations' in contract law; it concerns the 

question whether the putative settlor really meant to create a trust at all. When we deal 

with the second and third certainties, we are past that point. We know what the person 

intended, whether a trust, a power of appointment, or an outright gift: these secondary 
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Certainty of intention: the fam•ily .ft g, context 

7_4 Toe max.im 'Equity looks to intent, not form' (6_5 ) full a Ii . 
No particular formula is nccessar 

I 
Y PP es to declarallons of trust. 

y, no even the use of the word 't t' N . h . . 
necessary for the settlor to know that techn · II th . rus . e1t er is It 

( ) ' tea Y, at 1s what he is doing In Paul v 
Co11stance 1977 Mr Constance and Mrs Paul Ji d I h · 

. d · ve oget er as man and wife although 
not legally marne . He opened a bank account · h ' . 

. . . in 1s own name with money received 
as compensation for an Lil Jury at work. Because of th · d 1· . 1 . . e1r ea ings wit 1 the account- they 
both drew upon 11 to play bmgo and deposited their •v,·nn,·.ngs · ·t db • m 1 -an ecause on sev-
eral occasions Mr Constance declared to Mrs Paul 'the mo · h • , . , ney 1s as muc yours as mine, 
the court held htm to have declared a trust of the property in equal shares for himself and 

Mrs Paul. Tiius very informal declarations of trust of personalty are possible (as we have 
seen, there is a writing formality in the case of land (6.6)). 

7 .5 Many trusts are testamentary gifts, so finding a trust will often depend on construing 

wills to infer the testator's 'intention'. Uncertainty can arise because there are ways in 

which a testator may deal with his property that might superficially resemble trusts, but 

are not. Wills sometimes contain gifts subject to charges: for example, 'I give the lease­

hold interest on my factory to James, my son, absolutely, but subject to his paying £10,000 

per annum to my widow, Jane.' The gift has been made subject to a charge, but James is 

not a trustee for his mother. Wills may also contain conditional gifts, such as 'Blackacre 

to James on condition he pays £10,000 per annum to my widow for life, and upon his 

failure to do so, to Claire for life'. If James does not comply with the condition, then the 
property will go to Claire. But again, James is not a trustee. ln Re Foord ( 1922) the testa­

tor left shares 'absolutely' to hjs sister 'on trust' to pay his wife an annuity; the shares were 

worth considerably more than required for the annuity, and the question arose on what 

basis the sister held the surplus. Sargant J found the case a difficult one, but decided that 

the surplus was held by the sister for her own benefit, and not for the next of kin. 

Trust or power of appointment? 
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7.6 It may also be unclear whether a set or tnten s O 1 
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f . tment (3 8- 3 10) Consider, £100,000 to 
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discretion think fit': docs 'for distribution' mean 'to be distributed: an imperative direc­
tion imposing an obligation upon them to distribute, or is ii rather to be interpreted as 
'available for distribution: thus creating no obligation but giving the truStees a power that 

they may exercise if they so choose? 

7 .7 Several rules of construction may determine whether a trust or a power of appointment 

is intended: 

(I) If there is an explicit 'gift over' in default of appointment, such as 'my shares 
in x company to my trustees, with power to appoint to my children in such portions as 

my trustees shall in their absolute discretion decide, and in default of appoit'.tme,u to the 
National University of Singapore: there is a power of appointment, because if the sett I or 
provides for the case where the trustees do not appoint, clearly they are under no duty 

to do so. 

(2) The second rule is a specification of the firs I. In order to find a power on the 
basis of a gift over, the gift o,·er must specificall)' arise on default of appointment. For 
example, a residuar)' gift (2. 16) is not a gift over for this purpose. Residuary clauses deal 
with failures of all kinds; nothing, therefore, can be inferred about any specific gift just 

because the will contains a residuary dause. 

(3) Finally, if there is no gift over in default of appointment, one must determi ne 

the true intent.ions of the testator b)' construing tJ1e will or settlement as a whole. For 

example if the testator uses words that dearly indicate his intention lo create a trust with 

respect to some of his gifts, but does not in the gift under consideration, the court is apt 

to conclude that there is no trust-the testator knew what words to use to create a trust, 
and in respect of this gift did not (see Re Weekes' Sett/e111e11I (1897)). The settlor's use 

of the word 'power' is not determinative, but words such as 'shall' or 'to be; as in 'shall 

distribute' or 'to be divided amongst' seem quite clearly to be imperative, strongly indi­

cating the imposition of a duty, and thus a trust. FinaJJy, where a trust is intended but 
fails for a reason that would not invalidate a similarly framed power, tJie court will not 

save the gift by treating it as a power (!RC v Broadway Cottages Trust (1955); Re Shaw 
( I 957)). 

7.8 Settlors may create a power of appointment 'coupled' with an implied trust in default of 

appointment. It is perfectly possible to give someone a power lo appoint certain prop­

erty, in default of which appointment the property goes to the objects of the power itself. 

rather than to another class of objects (3. 9). In cases where there is a gift over in default 

to the same people who are the objects of the power of appointment, then the power is, 

in essence, nothing more than a power to vary the shares that the objects would otJ1er­
wise receive under the gift over. 

7 .9 In Re Weekes' Settleme11I ( I 897), a testatrLl left property to her husband with a 'power 

to dispose of all such property by will amongst our children in accordance with the 

power granted to him as regards the other property which I have under my marriage 

settlements'. There was no gift over, so that did not decide the issue. The husband died 
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Here the court found a general intention that th I f . 
' e c ass o meces and h 

children should benefit. Lord Cottenham LC said: nep ews and their 

{W}hen there appears a general intention in favour of I . 
f • d' 'd a c ass, and a particular intention 

in favour o m 1v1 uals of a class to be selected b h 
. . . . Y anot er person, and the particular 
mrent1on fads, from that selection not being made th c -

11 
. 

. . . · e ourt w, carry into effect the 
general intention m favour of the class . . . and in such cas th c -11 . . e, e ourt w1 not permit the 
ob;ects of the power to suffer by the negligence of the donee {of th J b i 

upon the property a trust for their benefit. 
e power , ut ,asrens 

Thus the property was held for the n ieces and nephews and their children in equal shares. 

Two problems, one old, one new: precatory words and sham trusts 

7.1 1 'Precatory words' are words of prayer or request in wills, for example, this testator's dir­

ection from Mussoorie Bank Ltd v Raynor (1882): 'I give to my dearly beloved wife ... 

the whole of my property . . . feeling confident Ula! she will act justly to our children in 

dividing the same when no longer required by her: Clearly the testator had in mind that 

his wife would, following her use of the property, pass it on to his children, but did he 

intend her to hold the property on trust-for her own use for life, say, and then for their 

children after her death? 

7.12 A run of cases leading up to the middle of the nineteenth century provided authority for 

a 'doctrine of precatory trusts: by which such expressions were held sufficient to create 

trust obligations (see Palmer v Simmonds (1854)). In Lambe v Eames (1871), however, 

the CA refused to find that a testator's gift of his estate to his widow 'to be at her disposal 

in any way she may think best, for the benefit of herself and her family' was a truSI. 

James LJ said: 

/ 
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. could not help feeling that the officious kindness of 
{l}n hearing case a~er case cited. _1 h ·n many cases the father of the family 
the Court of Chancery in interposing trusts w ere , cruel kindness indeed. 
never meant to create trusts. must have been a very 

. d dopted by the HL. and the 'doctrine' of preca-

M 
• Ba Ilk the same a1t1tu c was a d In 1'5Soorre • . d N th less in the proper context wor s that on 

ffectively abohshe • ever e tory trusts was e bl ' h trust In Comiskey v Bowri11g-Hanb11ry 
, I k I , precatory may esta is 3 

• their ,ace oo mere) h d ath [my wife] will devise it to such 

) h 
d • · n full confidence th al • • · 31 er e (1905 I e wor s I k 

1 1 blish 3 trust for the persuasive reason that 
of my nieces' were ta ·en o es 3 

one or more . . . ·on was 
3 

statement to the effect that in the event that 
immediately following th1s direcli of 1hc nieces herself, it should be 

., f: ·1 d I devise the property to one or more the wue a1 c O d I that the testator intended h · 
divided e ually amongst them. II therefore seeme c ear is 

q . h d th so the wife really held the property on trust for her-
nieces to take following er ea • • • · I I 

h 
• ·th a power to vary the nieces part1cu ar s 1ares by 

self for life, and then fort e nieces, m 

her will. 
• th 

1 1 
four interest in the certainty of intention, are equitable 

7 .14 'Sham' trusts, m e con ex o . . • th ·tren terms of which purport 10 divest the settlor of his 
property transactions c wn . . . . 

1 1 
but in reality do not, because he had no intention to cre-

mterest m I 1e trust proper y, . . 
f th ki

. d th t the written terms represent. A genuine sham involves an 
ate a trust o e n a , . 

d 
· h' d rti·es 1·n particular as to the extent of ones assets (see M1dla11d 

intent to ece1ve t 1r pa , . • 
Ballk v Wyatt (!995)), and the 'shamming' intention may relate only to _the terms of the 

h
. h I to decei·ve but not to whether a trust was estabhsed at all, and a 

trust, w 1c are mean , 
trust is not a sham just because ii is created with an improper motive (Lewis v Condon 
(2013)). A second case is not really a sham, because it involves no intent to deceive; 
rather, it reveals that the settlor's intention does not align with the written terms of the 
trust. This latter situation typically arises where a rich individual is 'sold' an offshore 
trust as an investment vehicle offering various advantages. Recall that, in the normal 
case of a trust, as opposed to the case of a bare trust, the settlor cannot regard the trust 
property as still 'really his' (2.25). In the normal case, because the trust property is no 
longer beneficially the settlor's, no one having any claims against him or his estate when 

he dies, such as his creditors, a divorced spouse, or his heirs if the settlor comes from a 
jurisdiction where heirs or dependants have legal claims against his estate that cannot 
be defeated by his will, will be able (generally speaking) to claim any share of the prop­
erty in the trust. This is regarded by some seniors as one of the inter vivos trust's chief 
advantages. But what if the 'settlor' of such a trust is told that it is equivalent to a 'living 

will: in which he can order the trustees to deal with the property as he orders, during 
his life and after his death? In that case, whatever the actual terms of the trust say, the 

settlor's intention was not to create a trust by which he gave up the beneficial interest 
in the property, but instead to create a bare trust in which he has the full control and 

beneficial ownership of the property (see eg the Jersey case Rahman v C/rase Bank (Cl) 
Tnist Co Ltd (1991)). It is therefore daimable by his creditors, is treated as part of his 

assets on divorce, and falls into his estate at his death. Cases of this kind, then, raise the 

issue of certainty of intention in a different way-does the settlor intend, by entering 
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into a transaction (whatever it may be call d 
· · ( 4)) I I I · I e - remember ti • dec1s1vc 7 . o ose 11s , old over th t . • ic particular words arc nol 

. e rust assets or d I . 
consequence of the sales pitch made I h' ' ocs 1e believe, especially in 

. O Im, that he w·n . 
of 1hen1? (Sec Willoughby ( 1999).) Alo . . . 1 remain the beneficial owner 

I 
. ng sm11lar Imes is d' . . 

drawn using t 1e terminology of an ' il lu a 1st1nctmn that might be sory trust' Thi • . 
appearing to be for the benefi t of a clas f b · . _s is a trust in which, although 

. . I s O enelic1ancs u d . 
or senior (111 parllcu ar where the trustee . th • n er its terms the trustee 

. is e settlor) has s h 1 

P
roperly in virtue of the trust provisions h . . b . uc c.ontro over the trust 

• c 1s as1cally abl I d . 
what he likes, distr ibut ing it all to himself i . e 

O 
o with the property or instance (see eg Cl 1 

1
78]-191 ]) A further variation on this so I f . . ayto11 v C ayto11(20 13) 

• r o case arises in resp I f h rr 
'letter of wishes (3.45). Another typic I . . ec 

O 
t c e,,ect of a a way m which 'offsh r · t . 

b 
the settlor's execution of a broad d ' . 

0 
e rusts arc created 1s Y 1scret1onary trust which . h . 

dispositive powers (2.4 3). However, the settlor also typ·· II g1_ves I e trustees wide 
'd . . ica Y provides a letler that gives 

the trustee gU1 ance on exercising his disposilive d' . b . . . d' iscrellons, ut which 1s not meant 
to be legally bin mg. In Chen v Ling (2000) the I 11 f , . h , . . e er o w1s es was in such clearly 
imperative terms that the court had no difficulty in Ii d ' h h . . n mg t at I e settlor intended the 
letter to bind the trustees; hence, the real trust of the assets 1 , d h rans,erre to t e trustee on 
trust was ~ound to be what was said in the letter of wishes, not what the so-called 'trust 

document stated. 

7
_
1
s Occasi011~lly it is d ifficult to tell whether someone intended to declare a trust or merely 

stated an mtentton to make a future gift. In Jones v Lock (1865) a man on return from a 
business trip responded to his infant child's nurse's statement that he had 'not brought 
baby anything' by pressing a cheque made out to him for £900 into the wee child's hand 
and said, 'Look you here, I give this to baby'. He later contacted his solicitor, expressing 
the intention to invest the £900 and more for the benefi t of the child, as well as to alter 
his will in the child's favour. Before doing so he died. Although sympathetic, the court 
was unwilling to find the father's actions a declaration of trust. He intended to deal with 
the property in the cheque for the benefit of the son, no doubt, but not as a trustee, but as 
the full owner until such time as he had made his intended arrangements with his solici­
tor. TI1e court regarded his 'declaration' as merely a declaration that he was now able to 

provide for his son and intended to do so. 

Certainty of intention: the commercial context 

7 .16 There are different legal bases upon which property, in particular personalty such as 
goods for sale or raw materials, can be dealt with in the commercial context to s~rve 

different ends, including the trust. Which basis is used will, in general, be determined 
by the intentions of the parties. Here we will briefly consider bailment and agency, reten­

tions oflegal title, and equitable charges, in the case of goods and raw materials, a
nd th

en 

consider the 'Quistclose' trust of money. 
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Bailment 

7 The bailment is a common law transaction in which the owner of a cha11el (bailments 

can only be made of chattels, never land) called the 'bailor: puts someone else into pos­

session of his chattel, called the 'bailee' of course, with the intention that the bailee shall 

restore the bailor to possession at some future dale. (Under the terms of the bailment or 
the general law, the obligation to restore the bailor to possession may be extingu ished, 

for example in certain circumstances if the properly is destroyed or stolen through no 
fault of the bailee, or as a term oflhe contract ofbailment, as under a hire-purchase con­

tract where a person buys a car on instalments; the seller (or finance company) retains 

title to the car until all the instalments are paid, and until they are all paid, the hirer/ 

purchaser is merely a bailee of the car; once, however, all the instalments a rc paid, title 

to the car passes to the hirer/purchaser under the contract, and the bailmcnt comes to 

an end.) Bailments can be made for all sorts of reasons. When I lend you a book, that is 

a bailment. That is a bailment for the benefit of the bailee, because )'OU want possession 

of the book so you can read it. But a bailment can also be for the benefit of the bail or, as 

when I check my coat at the theatre, or when I put a carrier in possession of my goods 
for shipping. Bailments can be for reward lo the bailor, as when a bailee hires a car, or 

for reward to the bailee, as when I pay you to warehouse my goods. A bailment can be 

used as a form of security, as when I pledge or pawn goods. As bailor I give the bailee 

possession of my valuable wristwatch, and on the basis of this he agrees to lend me £100. 
Under the contract that attends this bailmenl I give the bailee, the pledgee or pawn­

broker, the authority to sell my wristwatch if I do not repay the loan by the specified 

date. Now what on earth has this to do with the law of trusts? Well, at a very superficial 
level, the bailment resembles a trust when the sell I or transfers a challcl to a l rustee to 

hold on trust for him. In the latter case, the senior transfers legal title to the trustee, who 

undertakes an obligation to use his title to the challcl for the selllor's benefit. Similarly, 

the bailor transfers possession of the chattel to the bailee, subject to the obligation lo 

restore possession of the chattel to him at a future date. The in1portanl thing to notice 
about the bailment is that though the bailee has an obligation to return the bailed chat ­

tel to the bailor, he never acquires title to the chattel from the bailor. Therefore he does 

not hold any title to the chattel that he must hold 'on trust' for the bailor. The bailor has 

the full beneficial title in the chattel, and is merely temporarily out of possession. If the 

bailee refuses to return the chattel at the appointed time, the bailor is entitled to bring an 
action against the bailee for its return, and if the bailee sells the chattel in breach of the 

terms of the bailment to a third party, that third party is liable for conversion (2.64). By 

contrast if the trustee sells the trust property to a bona fide purchaser. the beneficiary's 
interest is extinguished, and if the trustee transfers title to a non-bona fide purchaser, 

the beneficiary can enforce his equitable interest in the property against that recipient 

(2.58). So there is very little here either in economic reality or law that would cause 

most people to confuse a bailment with a trust. However, in a particular context it can 

be uncertain whether a transact.ion is a bailment or a transfer on trust for the benefit of 

the transferor/settlor. That context is exemplified by the sale of raw materials to a manu­
facturer. 

7,18 
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7.20 
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Retention of legal title 
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\ number of legal arrangements niay d . 
, . un erlre N.s su . 
factu rer. A may JUSI sell the raw materials l 8 . pplyrng raw material t B 

d d O , laking i . s o , a manu-
sellcrs do not eman payment up front f, h mmed1atc payment b t l . II 

b , d . , or t e sale f h . , u yp1ca y, 
the buyer lo uy on ere 11 having lo rep . 0 I err raw materials b I II 

. ay 111, say 90 d • , u a ow 
Where A provides the materials lo 13 on d ' ' ays from receipt of th d . ere 1t, A ma e goo s. 
vent and so, 111 the contract of sale Am Y worry about B's becom·, . 1 ' ay employ what . ng rnso -
'Romalpa' clause (A/11mi11i11111 lndustrie \; rs called a reservation of t'rt l 

. . nasse11 BV v Ro . e or 
Clough M,I/ Ltd v Mart111 (1984)), under h' I 111nlpa Al11111111i1111, Ltd (1976)· 

. w rc 1 the legal 1· I , 
with A, 13 merely taking possession as a b .1 . 11 e lo the materials remains 

. , ar ee, until ( 1) th 1 . . 
incorporated 111 13 s products-if you paint h . ey ose their identity by being 

a car, l e paint • d , 
no longer any distinct property right in the . acce es lo the car, so there is 

paint; or (2) if th • .d . . 
able, they are sold by B, whereupon the ti tl I h err I enttty 1s still identifi-

paid off all outstanding debts lo A, whereup: 
0

1ht ~ml passes 10 the buyer; or (3) B has 
n e ht e passes to 13 h · If f 

insolvent, A can reclaim the materials B has 
O 

h d . imse · I B becomes 
. I . n an · There 1s no trust h . I I I • 

10 1he goods s1mp y remains with A until eithe ( 1) (2) ere, t 1e ega ltlle 
r • , or (3 ) occurs. 

Equitable charges 

Alternatively, the legal title to the raw materials may pa t B d h 
. . ss o un er l e contract, but 

A may try to establish that he has an equitable charge (2 83) ti h' h . . . • • on 1em, w IC will make 
him a secured cred1tor. lfB ts a company, however wh 'rc11 'orobv· • , h 

, " IOUS reasons 1s o,ten t e 
case, the equitable charge must be registered or it is void against B's general creditors or 
his liquidator ~Companies Act 1985, s 395). Thus even if A is able to establish, th rough 
the mterpretatton of the contract, that he has an equitable charge over company B's prop­

erty, this is unlikely to help in company B's insolvency for it is unlikely that A will have 

registered the charge if its creation was simply a consequence of the proper interpreta­
tion of their contract. 

A trust of the materials? 

A, however, may have one more string to his bow. lf A can claim that he transferred the 

legal title to the materials to B 'on trust' for himself, so that he, A. becomes the equitable 
beneficial owner, then A may reclaim the property upon B's insolvency. The leading case 

is Re B011d Worth Ltd (l 980). ln Re Bond Worth the supplier purported to transfer legal 

title 10 fibre to a company for its manufacturing purposes, while retaining beneficial tit le 

for itself by requiring the manufacturing company to hold the fibre it received on trust 
for it, as well as acquiring equitable title to the manufacturer's products incorporating 

the fibre and to the proceeds of sale of those products. The court held that such an ar-
. · bl h on the fibre the products, and rangement effecttvely amounted to an equ1ta e c arge • 

· h r d· ·1 could not have been the case that. the proceeds. The reasoning was stra1g tiorwar • 1 . 
. ff h 1 ·ng to the creditor-supplier, the 

had the debtor-manufacturer paid o t e amoun s ow, 

/ 
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• bl 1·t1 1 the manufactured goods and proceeds of sale in 
latter could enforce the equ1ta e I e O d" 

ki 
. d' ll And 10 the extent their value exceeded the oulslan mg debt 

any case, ta ng a wm ,a • I h d 
. d" 1· Id have 10 account for the surp us to I e ebtor. owing to 11, the ere 1tor-supp 1er wou . . 

· II I "ble interpretation was that the cred1tor-suppher was Since the only commerc1a y p aus1 . . . 
. • h" , the only plausible construction of its equitable mlerest an accounting party m t 1s way, 

• h , d d nd proceeds of sale was that ii was a charge, not an owner-m t e manu,acture goo s a . 

h
. • d t t It now appears to be orthodoxy that wlule legal retention s 1p interest un er a rus . 

of title clauses with respect to transferred chattels are effective, those that purport to 
'retain' equitable title will be treated as charges, but the reasoning i~ ques_ti_onable (see 
Worthington (1996), at 15-24). There is a sound policy ~eason for this p~s1t1on th~ugh: 
the registration requirement for charges against companies means these interests will be 

publicly ascertainable by prospective creditors. 

The Quistclose trust of money 

The position is significantly different in the case of money advanced by A to B to enable 
B specifically to pay off certain debts (Barclays Bank Ltd v Quistclose Investments Ltd 
(1970); Carreras Rotl1111a11s Ltd v Freeman Mathews Treasure Ltd ( 1985) or to pursue 
certain projects (Re EVTR (1987)). Quistdose (Q) was an investment company that ad­
vanced £209,000 to Rolls Razor (RR) in order to allow the latter to pay a dividend that 
it had already declared. It was accepted by all concerned that if RR had used the money 
to pay the dividend, then RR would simply have owed Q £209,000 (plus interest); had 
RR paid the dividend and then gone into liquidation, Q would have been an ordinary 
creditor. RR was in trouble and did indeed go into liquidation, but before paying the 
dividend. The HL held that RR held the money on trust to pay the dividend and that, 
upon its failure to do so, the money was held upon trust for Q. 

Quistclose trusts represent a departure from the 'default' position when money is lent in 
a commercial context. Normally if A lends money to B, the money immediately becomes 
B's legal property and A becomes an ordinary creditor; it does not matter that A pays the 
money to B under certain conditions (eg to spend it only on certain business projects). 
If B spends the money otherwise, he just commits a breach of contract, but not a breach 
of trust (the consequence of such a breach of contract may be, for example, that the loan 
is immediately repayable). Furthermore, it is not obvious what kind of trust this is. 

We will address the nature of this trust in detail in Chapter 9 (9.47 et seq). While there 
remains substantial controversy, in the HL judgment of Lord Millett in Twinsectra v 
.Yardley (200~) the trust ~•as explained as a case of a loan arrangement that incorporates a 
bare trust with mandate (9.47). The typical example is the trust under which a solicitor 
holds his cli~nt's funds be~ore completing the purchase ofland. If you are buying a house, 

the transactmn normally involves two distinct steps: contract and completion. First, you 
and the seller will enter into a contract for the purchase. The contract will specify a date 

when y~u wilJ hand over the money, and the seller will transfer title to the house. Both 
steps will normally involve the rt· · · f · · pa 1c1pallon o your sohcuor or conveyancing agent. 

7.25 

·,.. '-V IHt:A l 1, ':J 

prior to completion, you will transfer the h 
d . I . 1· pure ase mon 

h ld the fun m 11s c 1ent account, ie a I ey lo your solicitor wh -11 o . rust account H . , o w1 
trust for you, but subject to your contractual I d" . e will hold those funds on bare 

11 I d 
5 an ing orde • 

funds to these er on t 1e ay of completion i r, or mandate', to transfer the 
I d n return for a . . 

rt)'· 1]1e contractua man ate is a term of cquinng the title to the prop-
e . your contract w·th 
the purchase transaction for you. 1 your solicitor to carry out 

It is important to appreciate the effect of th" 
I f d . . is arrangement Th h . 

solicitor holds t 1e un s m his account heh Id h · roug out the time your 
b kr , o s t emon trustf. S . 

tor were to go an upt, th e funds would still b . or you. o 1f your solici-
claimed by your solicitor's trustee in bankrupt ~ yo~rs ~n equity, and so could not be 

. 1. . cy ,or distribution I h" 1 . 
(2.si ). And 1f your so tc1tor were to use the t t, d . 0 is genera creditors rus ,un s 10 any . . 
mandate, he would commit a breach of trust b way mcons1stent with your 

' ecause under a bare l t th 
the funds to your order (2.13 ), and your ma d . rus e trustee holds 

n ate is your order Wh 1· 
transfers the funds to the seUer on completion h . · en your so 1eitor 

' e carries out your orde d 
and thus properly disposes of the funds according t ti r, your man ate, 
comes to an end. o le terms of the trust, and the trust 

In the case of a Quistc/ose trust, this arrangement · b" d . 
) is com me with a contract of loan 

When the lender (L transfers the money to the borrow (B) h" . · 
• h d er , l 1s transfer 1s on trust a 

bare trust wit man ate. B holds the money on trust r, L .1 h ' 
or unll e uses the money for 

the purpose agreed under the loan contract. Once he does th I f Ifill" h . a , u mg t e terms of the 
bare trust with mandate, the arrangement turns into a pure lo "th B 1. bl . an, w1 1a e to repay 
L the money at whatever interest rate is agreed because th · I . , ere 1s no onger any money 
held on trust. But the effect of this arrangement is twocold· "f B d h . ,, . 1 spen s t e money on 
a purpose outside the agreed loan purpose, this will be a breach of LS mandate, thus a 

breach of trust, and L can fol.low and trace this money; secondly, if B goes insolvent be­
fore spending the money according to the mandate, as happened in Quistc/ose, L retains 
the equitable beneficial interest in the money under the trust, and so is safe from B's 
insolvency. 

7 .26 Now to the issue of certainty of intention. The main question will be whether the parties 
intended the normal loan arrangement, which creates merely a debtor- creditor rela­

tionship, or a Quistc/ose trust loan. Loan contracts can, of course, stipulate a Quistc/ose 
trust, ie require B to hold the loan money on trust until spent properly according to 

purposes specified in the contract. But as we have seen, a trust can be created without 
the use of the word 'trust' (7 .4 ), and the use of the word 'trust' will not create a trust if 
that does not represent the parties' true intentions (7.14). But every trust must comply 

with the necessary features of a trust, and here the most significant feature is whether 
or not L requires, and B understands, that B must keep the loan moneys separate from 
all of his other moneys. In Quistc/ose and Carreras Rothma11s, for example, special bank 

accounts were set up to receive the money. Payment into B's solicitor's client account is 
sufficient for this purpose, because although a solicitor's client account mixes money 

from different clients, it is a trust account and there are specific rules by which solici­
tors track each client's equitable interest in the account (Twinsectra). If neither L nor B 
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• • · th loan money into B's current account, this should give 
see anything wrong m paying e · I d' 
• · th t hatever the terms of the loan contract, me u mg the nse to a strong presumption a w . 

d • • h no ·intention to create a Q111stclose trust. In Cooper 11 
use of the wor trust, t ere was . _ . _ 
PRG Power!rot1se Ltd (2008), however, Evans-Lombe J read Lord M11le1t m Tw111sectra to 
have positively rejected the requirement that there be any intention to keep th~ lo_ane~ 

d ·d t•fi bl This reasoning seems to generate a new sort of animal, money separate an I en I a e. . , _ . 
, • • h' I · h I does not seem to follow from Lord M1lletts dec1s1on. a tracing trust w 1c 1, w11 respec , , . . _ 

• , ( I 7 59) 1·s one in which the 'trustee 1s fully entitled lo m uc the A 'tracing trust see a so . • . , _ 
, d · h h" b 1 'f he 1vere to go insolvent, the beneficiary can trace mto trust ,un w,t 1s own, u 1 . 

d. . f th ccount [n Le!1111an Brot!rers Jntemational (Europe) (111 admirris-expen ,tures rom e a . 
tratio,r) v CRC Credit Fu,rd Ltd (201 1) the CA held that a company which was entitled 
under the applicable regulations (made under the Financial_ Services and Markets ~ct 

2000) 10 receive money from its clients and deposit them m its current account, havmg 
the obligation onl)• later to deposit like amounts of its own funds into a trust account for 
the clients, held the mone)'S under a trust imposed by those regulations on their proper 
interpretation. '..Vhal we have here might be another example of a 'tracing trust: although 
the court's decision did not go into the means by which the clients would establish their 
interests, and in what shares, of the account moneys or the traceable proceeds tltereof. 
In contrast, in Gabriel v Little (2013) Gloster LI regarded the fact that there was no re­
quirement 10 segregate the funds in question as an indicator that no trust was intended 
b)• the parties, and the High Court of Australia in Korda v Australia11 Executor Trustees 
(SA) Ltd (2015) unanimously overturned a finding of the Victoria Court of Appeal that 
a commercial arrangement imposed on a company a trust of certain moneys it received 
in the course of the business, principally for the reason that in none of the contractual 
documents was there any requirement for the company to segregate those moneys and 

hold them as a separate fund. 

7.27 In R v Common Professional Examination Board, ex p Mealing-McCleod (2000) (9 .54-

9.56), the contract of loan between the lender and borrower included a provision in the 
following terms: 'You must use the cash loan for any purpose specified overleaf ... You 
will hold that loan, or any part of it, on trust for us until you have used it for that pur­
pose.' That seems straightforward enough. But one should still look at how the money 
was advanced. What if the bank. according to its regular practice, merely paid the loan 
money into its borrower/client's current account? That would strongly raise the suspi­
cion that the contractual provision was mere boilerplate, especially if this was the bank's 
standard form, probably inserted on a solicitor's advice at head office to take advantage 
of the decision in Q11istclose, with the local loan officer or bank manager probably having 
no clue as to its real significance. One can easily imagine, if the borrower/client asked 
what it meant, the manager's saying something like 'it means you must spend the loan 
money on the purpose you told us about in applying for the loan: which of course indi­
cates no intention to create a trust as opposed to a mere contractual obligation. 

7 .28 Twinsectra itself was a very close case on the facts. Carnwath J at first instance found that 
the lender and the borrower never really considered a trust of the loan moneys, leaving 

7,19 
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. up to their respective solicitors; for their 
al r I . . . part, a provision ti h 
b used solely ,or t te acqu1s1t1on of property, iat t c loan money was to 
e . ,ormed part of th I 
l•acitors never discussed the provision In ti . e oan documents· but the 

so . · 11s respect lh • 
rchaser's instruction to a solicitor for the I e case was fa r from the typical 

pu . re ease of funds 1 . . 

I 
nd in furt herance of a particular contract of 

1 
° acquire a specific piece of 

a . sa e. Carnwath J d 'd d 
,35 100 vague, and did not really form part f II eci e that the purpose 

11 • • • ' 0 1e parties' int · , 
Ontract. However, this dec1s1on was overtur d . h entions m concluding the 

c ne •n t e CA d h 
laces much greater emphasis was placed on th • an I e I-IL agreed. In both 

P . e presence of th · · . 
documents, and 1t was held that 'the acqua·s·ai· f e prov1s1on 111 the loan 

1011 o property' 
t,-10 enough to be enforced. This is almost certa· I was a lrust obligation ccr-
.. in Y wrong Re II (3 ) h 

Certainty of objects is the 'is or is not' test Appt· d 
I 

I · ca ·47 t al the test for 
. . . • re o t 1e case of a m d t d h. 

test would require that 1t 1s certain whether ally 'bl _ an a e or or er, t ,s 
possi e expenditure f th 

dearl)' 'is or is not' with the mandate. What does , y' 0 e trust money 
kl propert mean here1 Land1 Business 

supplies? A new nee ace for the borrower's wife? Th CA · · 
- b I • - · e and the HL got into a mud-

dle over this ecause t 1e original negotiations for th I 
. . . e oan concerned the purchase of a 

specific parcel of land, which 1s obviously certain and wit It I th · k' . . • ou m mg seemed to think 
the certainty of that earned over to the purpose expressed · th I I 

Ill e aclua oan documents. 

II should be noted, as pointed out by Lord Millett in Twi11sectra, that if the intention lo 
create a trust is clear, then any uncertainty in the purpose or instruction would mean 
that B would have no right to use the money for any purpose; that is there would be no 
instruction on which he could act to dispose of the funds. The point about the vagueness 
of the purpose here is that if the intention lo create a trust as opposed to a straight loan of 
funds to B is in issue, then vagueness. hence uncertainly, about the purported trust has 
the regular 'reflex action' (7.3) of generating a similar uncertainty as to whether a trust 
was genuinely intended to be part of the loan arrangement at all. 

As regards the line of cases more or less directly leading to Q11istclose, Millett (1985) 

gives the best explanation of when loans will be treated as giving rise to Q11istclose trusts, 
ie where the intentions of the parties must be gathered from the circumstances as op­
posed to being expressed explicitly in the loan contract: if you can interpret the arrange­
ment as one in which B is, in essence, spendi11g LS money to achieve a purpose t!rat L ca11-
not by spendi11g !,is ow11 money directly, a Quistclose trust will arise. In Quistclose itself Q 
was hoping to stave off RR's bankruptcy by ensuring that RR was able to pay its declared 
dividend. If, however, Q had tried to do that itself, it would have revealed to the world 
RR's desperate circumstances. So it could only do so by putting the money in RR's hands. 

While this seems a reasonable explanation of Q11istclose and prior 'staving off bankrupt­
cy' cases, you might well wonder whether the court should give its aid to such schemes 
by being astute to infer a trust where normally it would only infer a debtor~credit~r re­
lationship, a trust that by its very nature will misrepresent to the world, and m particular 
to prospective creditors, the true financial state of a company. II should also be note~ that 
the prior 'staving off bankruptcy' cases were cases of trusts to pay off the troubled md,-
. , d' 'd d t a company's slrarelrolders, whiclr, v1duals or company's creditors, not to pay a rvr ell · 0 
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b 
/awful On the other hand, you 

I "" would /rave een 1111 J • • in tire case of 011 i11s0 vent compo ,, . th d that those who try them should 
may think these attempts at rescue praisewfor y, a;:inds are treated like any other kind 

ifth , .1 they might 1 rescue ,u 
not suffer unduly ey ,a,• as . lly 1·n the commercial context, the 

I oint here: espec1a 
ofloan. But there is a more genera P .

11 
.11 Where the circumstances generate 

f · · g trusts w1 y-m Y· Jaw should be wary O impoSm . t ded it makes sense to expect some 
h Q · tclose trust was in en • 

uncertainty as to whet er a u,s h . ry to use this device rather than a 
. Id h thoug t 11 necessa reason why the parlles wou ave 

regular loan before inferring that one was created. 

'Prepayment' trusts 

b Stomers In Re Knvford Ltd (1975) a mail 
1 1 ct prepayments y cu · ,. 

Trusts may a so p~o e rail ' decided to place all of the money it received as prepayments 
order company um~ate > 

1 
d wing upon the account when it filled an order. 

for goods in a speC1al account, on y ra h Id . , r idation the money in the account was e m 
Jt was held that, upon the companys iqu ' . 

h h they were unaware of the arrangement. While there 
trust for the customers even I oug . . . . 

. • I I d'ffi ult b t inferring or find mg such a unilateral declaration of is nothmgparllcu ar Y I c a ou .11 .. 
d · solvency law such a declaration appears to be an I eg1t1-trust by the compan)', un er m . 

, fth )' favouring some creditors over others. Should the court mate pre,erence o e compan . . 
• • · 1 rans if they have this result? (For an mterestmg set of facts recognise a company s m en 1 . . 

upon which a Re Knyford-type trust failed for uncertainty, leaving the compa_ny who 
· d d I th t st ,vi·th the beneficial interest in the fund so that 11 was available to tne to ec are e ru 

7.32 

its creditors, see Re Clrnl/011er C/11b Ltd ( I 997).) 

7.33 A more extreme example is found in Neste Oy v Lloyds Bank pie (1983). An agent for 
shipowners received money from them to pa)' various liabilities they incurred, for ex­
ample to ports where their ships were berthed. The moneys were paid into the agent's 
general account, not held separately. One final payment by a shipowner was received by 
the agent after it had ceased trading. The court held that this last payment was held on 
conslniclive trust-in other words the court imposed a trust despite the actual intentions 
of both of the parties, on the basis that any honest recipient of the payment in these 
circumstances would have understood that the sum ought to be repaid immediately. It 
seems wrong, however, simply to find a kind of Kayford-type prepayment trust rather 
than the ordinary debtor-creditor relationship when neither party makes the slightest 
gesture to declare a trust, simply because someone is unlucky given the timing of some­
one's insolvency. There are always creditors who advance that unlucky last prepayment 
or make that unlucky last shipment of goods on credit to a company just before it be­
comes insolvent. In Japan leasing (Europe) pie (2000) a purchase payment was received 
by one co-vendor, who under the contract with the other co-vendors specifically did not 
hold any payments received on trust for them. At the time of the receipt of the payment, 
the recipient co-vendor had gone into administration and, following Neste Oy, the court 
held that the payment was held by the recipient vendor on constructive trust for all the 
co-vendors. 
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Reform 

the early 2000s the Law Commission propos d b 
4 In e a road rei 

J.l . tration scheme for all interests that are effie 
1
. I orm, to create a general 

reg1s c 1ve y security int ( . 
al property (Law Commission (2003)) If . crests 7 .18 et seq) m 

person · implemented th · 
l
·on oftille clauses, charges, Quistc/ose trusts d , en interests under re-

ten 1 • an prepayme t' t Id I 
b gistered to be effective against thi' rd . . n ruSts, wou a I need 

10 e re parties m part' I . 

( e further Glister (2004a)). The proposal has gon• h ICU ar trustees m bankruptcy 
se e now ere. 

certainty ?f subject matter and objects: 
common issues 

5 Modifying Emery's ( I 982) classification, we can divide up th f J.l . . . e common sources o un-
certainty of subJeCt matter and obJects into three categories: 

, conceptual uncertainty; 

, evidential uncertainty; and 

, whereabouts uncertainty. 

Conceptual uncertainty concerns the problem of vagueness in the language used by the 
testator. For example, if a testator gives 'a lot' of his estate to 'my shorter employees' in 
equal shares, we appear to be faced with a problem. How much is 'a lot: and who, of all 
his employees, count as the 'shorter' ones? 

J.36 Evidential uncertainty may arise because, while the language used to identify the prop­
erty or persons is precise enough, it seems unlikely or impossible to find the evidence 
that will allow the trustees to carry out a settlor's, in particular a testator's, instructions. 
Consider 'the fishing rod that I used to catch a prize salmon on 7 September 1968, I give 
to the woman I had dinner with that night in celebration'. This bequest is conceptually 
certain both in subject matter and object-he caught the fish with only one rod, and 
only one woman dined with him. But determining which of the fishing rods the testator 
owned at his death is the prizewinning one, and who the lucky woman is, may be impos­

sible simply because there is no reliable evidence. 

7.37 Finally, the whereabouts problem; consider this bequest: 'The photograph of me with 
Winston Churchill I give to my nephew Paul: On its face, there appears no problem 

at all. There is no conceptual or evidential uncertainty making it difficult to determine 
which photo is the right one and who Paul is. But what if it turns out that the testator 
kept the photo hidden somewhere in his 60-room mansion, Grandacre, and, secondly, 

that Paul emigrated somewhere (no one remembers precisely where) in 1973? It may be 

just impossible to locate either the photograph or Paul. 

-· 
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Whereabouts uncertainty 

bl because it is essentially no problem at all 
· h h •hereabouts pro em, 

We can start \111 1 e" VC) No trust ever fails because the wherea-
(see Brown v Gould (I 972), per Meg~ry ·

1 
k , The trustees would not be 

he ob·ect 1s present y un no" n. 
bouts of the property or t J. d t )"minate every possible hiding place for the 

. d II d • Grandacre in or er o e i 
require to pu own b 

1 
. possession if and when the photograph 

h The gift is valid, and Paul may e pu m "ft 
p oto. hi similar fashion, trustees are required to hold a g1 to a person 
ever turns up. In a roug Y d . -110 him if and when he ever turns 

h b I e present I)• unknown, an give I 
: •h~~e ;: ~;:be~i~i::( 1970) Lord Upjohn opined that, in the case of a beneficiary of a 

p. b certain the trustees could apply lo the court for a 
class ift whose wherea outs were un • 

g h" h · t t In short the problem is correctly thought of as one 
direction to pa)' 1s s are m o cour · ' 

. h h 'aced \\~th their duty to distribute the trust property, not confronting t e trustees w en 1, 
as a problem concerning the very existence of the trust. 

Evidential uncertainty 

7.39 Evidential uncertainty of either subject matter or objects defeats an outright gift, a trust 
for a specified individual, or a lixed trust. The reasoning is straigh~orw~rd: if the sett I or 
expresses his gift in such a way that evidence must be add~ced to 1den'.1fy the property 
or the person and that evidence is not available, then the gift or trust simply cannot be 
executed according to its terms. This does not mean that any requirement of evidence 
defeats an intended gift. There are rules that govern how evidence can be adduced to 
give effect to a testator's wishes expressed in his will, the general point of which is to 
ensure that such e1•idence only gives effect to the testator's declared wishes but does 
not serve to change or make ambiguous what the testator put in his \\~II. and similar 
rules should govern the admission of evidence in the case of trusts generally. Evidential 
uncertainty of objects causes particular problems in the case of discretionary trusts and 
powers, which will be discussed at 7.63 et seq. 

Conceptual uncertainty 

7 .40 Conceptual uncertainty arises from the settler's use of imprecise or vague language to 
express his intentions. Vagueness is an ineliminable aspect of language. Vagueness can 
be understood as the problem of the uncertain boundaries that arise when we try to ap­
ply our words to things in the world. For example, the word 'tall' appears to have very 
uncertain boundaries: 'tall' is not a synonym for '5 foot IO inches or over'; it is not that 
precise. People may disagree whether Jim is tall, and an individual may be in a quandary 
himself as to whether Jim is tall or not. Jim may be 'on the borderline' for 'taJI'. Vague 
terms will certainly apply in some cases-Paul, who is 7 foot 8 inches, is certainly tall 
(heavens, he's very tall)- and certainly not apply in others- to Stephen who is 4 foot 
10 inches-but there will be a range of cases for which the application of the term is 
indeterminate, or 1111certai11. We can make a rough-and-ready distinction between two 
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. ds of vagueness. 'Degree' vagueness covers 11,0 d h 
)(in r s sue as ' t II' • II' I 

I 
-height-along which we can place ind· "d I a : la c early refers to a 

sea e 1v1 ua s. The sec d ki d f . 
ory' vagueness. An example is 'furniture'· ,, . , . on n o vagueness 1s 

'categ · ,urniture 1s a ter th 1· . 
hold objects. A sofa is certainly furniture d d" m al app 1es to certam 

)louse • an a lllner plat · · I 
b ut a carpet? Or a refrigerator? e is certam y not. But 

11•hat a o 

I eveqrday communication, vagueness is not a prob) b . 
7.41 n . h . ffi . em ecause, Ill context we can 

d iw boundanes I at are su c1ently workable lo und t d h ' 
r: . ers an w at we are up to When 
cater precision 1s wanted, we can stipulate a meanin f, · 

gr d f, . I" . g or a term that provides a more 
precise bo~n ary ~r tis app '.Callon. For example, we can stipulate that, for our pur-

oses 'tall means 5 foot IO mches or over: or if we run d p , . . . a epartment store, we can 
l·pulate that furniture mcludes carpets if carpets are sold • th ,, . , d s 1 . . . m e ,urn1ture epartment. 

\\lhile these st1pulat1ons are arbitrary, that does not mean they bl , , , . . are unreasona e: 5 ,oot 
lo l·nches or over 1s a reasonable stipulation for tall although r bl 1 . h . , . , , easona e peop e mtg t 
hoose different measures, but 4 foot 10 mches is not since th I b d d c , a oun ary oes not 

renect anything like the normal borderline area where 'tall' is thought to be vague. 

1.42 In some cases, courts are willing to determine a boundary for a vague term; in other 
cases, not. In Palmer II Smimonds ( 1854) the words 'the bulk of my said residuary estate' 
were held to indicate too uncertain a proportion of the residuary estate to establish a 
trust. l11e judge did assume that 'the bulk' meant more than half but that was still too 
imprecise to establish the subject matter of the trust. By contrast, in Re Golay ( I 965 ), 
the gift of a 'reasonable income: to go along with a life interest in a nat, did not fai l for 
uncertainty. Ungoed-Thomas J said: 

The court is constantly involved in making such objective assessments of what is reason­
able and it is not to be deterred from doing so because subjective influences can never 
be wholly excluded. 

In other words, the court was wiJling to stipulate a meaning for 'reasonable income'. 
Vague words are not useless, even at the borderline. Their vagueness at the borderline 
just requires us to do some work, that is stipulate criteria for a term's application to give a 
working definition that is precise enough for the task at hand. Did the court have better 

reason to do this in Re Golay than in Palmer? 

7.43 The same problem arises for certainty of objects. The career of the expression 'my 
old friends' /'my friends' is particularly interesting. Although 'my old friends' and 'my 
friends' were held to be conceptually certain in Re Gibbard ( I 966) and Re Barlow's Will 

Trnsls ( I 979) respectively, in the former the court was applying a test for certainty that 
was later rejected by higher courts (Re G11/benkia11 (I 970)), and the latter concerned a 
gift subject to a condition precedent, where, apparently, a lower standard for certainty is 
required (7.69). In Re Barlow's Will Trusts, Browne-Wilkinson J denied tha_t th_e mea~­
ing of 'friends' was 'too vague to be given legal effect: and he stipulated criteria for its 

application: 

/ 
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Without seeking to lay down any exhaustive definition . . . it may be helpful if I indic~te 
_ .. . . ( ) the relationship must have been a long-standing certain m,mmum requirements. a . . 

. . h b n a social relationship as opposed lo a business or one· (b) the relat1onsh1p must ave ee . . 
' . . h' . ( ) 1 h h there may have been long periods when circum-profess,onal relations 1p, c a t oug . . . 

· d th applicant from meeting, when mcumstances did stances prevented the testatnx an e 
permit they must have met frequently. 

L d U • h used 'old friend' as a paradigm example of conceptual uncer-ln contrast, or pJO n 
. . R G lb k' (1970) as did Megarry VC in Brow11 v Gould (1972): tainty ID e u ell 1a11 ' 

If there is a trust for 'my old friends,' all concerned are faced with uncertainty as to the 
·d hn'ned ,·n these words It may not be difficult to resolve that 'old' concept or I ea ens . 

means not 'aged' but 'of Jong standing'; but then there is the question how long is 'long'. 

Friendship, too, is a concept with almost infinite shades of meaning. 

1 .44 Not surprisingly, in Re Wriglit's Will Tnists ( 1982), CA, a trust for 'such people and insti­
tutions as [my trustees] think have helped me or my late husband' failed for uncertainty, 
Blackett-Ord VC al first instance observing that helping the testatrix 'could mean any­
thing from helping the testatrix across the road to saving her from death, dishonour, or 
bankruptcy'. 

Resolution of uncertainty by outside opinion 

7 .45 Should a settlor be able lo express his directions as precisely as he can, but provide that 
if there is dispute over their meaning or application, recourse may be had to a living 
individual, who shall settle the matter? In Re Coxe11 ( 1948), the settlor made a gift of a 
residence to his widow, which was however to end 'if in the opinion of my trustees she 
shall have ceased permanently to reside therein'. Jenkins J held: 

If the testator had insufficiently defined the state of affairs on which the trustees were 
to form their opinion, he would not I think have saved the condition from invalidity on 
the ground of uncertainty merely by making their opinion the criterion .. . in my view 
the testator by making the trustees' opinion the criterion has removed the difficulties 
(in deciding whether the determining event has occurred, which} may necessarily be a 
matter of inference involving nice questions of fact and degree. 

Re Coxen thus stands for the proposition that an opinion clause cannot cure conceptual 
uncertainty, but may allow an individual to determine matters of fact as to whether the 
concept applies in any particular case. Thus Hayton (2001b, at 177) said that opinion 
clauses may cure evidential, but not conceptual, uncertainty. 

7 .46 In Re Leek ( 1969), th~ objects of a trust were 'such other persons as the company I acting 
as trustee I may consider to have a moral claim upon' the settlor. Harman LJ said: 
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It was argued that . . . the trust wa.s t 
. oo vague If th 

have moral claims, I would agree With th ' . · · · e trust Were for such 
. 1s view but h. . pmons as 

are made the arbiters and the obiects a ' 1 is is not the trust Th 
1 . , re such persons · e rustees 

mo~al da1m; and I do not see why they should not be as they m~y consider to have a 
their minds and amve at a decision {E h . . able on this footing to mak 

· mp as,s original.} e up 

Compare this finding with that concer . 
, 1110g persons · • . 

'thought had helped the testatrix in Re Wri h , . or ms111ut1ons that the trustees 
g Is Will Trusts (1982) (7.44). 

In Re Tuck's Settlement Trusts ( 1978), the CA . 
h th . considered a co d • . 

of a baronetcy, t at e wife of any heir mu t b f ' . n ition on the inheritance 
. ' 'th' . h s e o Jewish blood' d . ' 10 the Jewish ,a1 ; 10 l e case of doubt the d . . an worship according 

ec1s1on of the Ch, f R b .. be conclusive. Lord Denning MR said: ie a b1 m London was to 

/ see no reason why a testator or sett/or sh Id . 
ou not provide that d' should be resolved by his executors or trust any ispute or doubt 
ees, or even by a th ' d . . 

any conceptual uncertainty in the provision f th. " person • . . if there 1s 
Rabbi clause. 0 

is settlement, it is cured by the Chief 

7_48 Lord Denning's view docs not, however represent th 
I 

b 
judges upheld the settlement, Lord Rus~ell and E 

I 
e hawL, d~cause although all of the 

7.49 

ve eig J 1d so on a d · fli t b · Lord Russell did not consider the Chief Rabbi clau . h d' 1 eren as1s. 
se since e 1d not find th d' -to be uncertain. Eveleigh LJ said that the settler: econ 1110n 

is in effect saying that his definition of Jewish 'aith · th h 
. . . ,, is e same as t e Chief Rabbi's 

definition. Different people may have different view b d b i . 
, . _ , • II' s or e ou t1ul as to what 1s 
Jewish faith, but the Chief Rabbi knows and can say wh t · h 

a meaning e attaches to 
the words . . . I therefore do not regard the sett/or as leaving it ro the Chief Rabbi 

10 discover what the sett/or meant or to provide a meaning 'or th · db h _ _ _ ,. e expremon use y t e 
sett/or when the meaning 1s in doubt . . . The fact is that the Chief Rabbi knows what 
he means by Jewish faith' and the testator has said that he means the same thing. 

Thus in Eveleigh L)'s view the Chief Rabbi's opinion is regarded not as determining the 
meaning of the settler's words by providing workable criteria for them; the Chief Rabbi's 
opinion is merely evidence of the settler's opinion. In practice does this not amount to 
letting the Chief Rabbi determine the meaning of the settlor's words? 

In Re Tepper's Will Trusts (1987), gifts were subject to the condition that the recipients 
'shall remain within the Jewish faith and shall not marry outside the Jewish faith'. Scott J, 
following Eveleigh LJ, held that Re Tuck's established the admissibility of evidence to 
elucidate the meaning of terms such as 'the Jewish faith'. 

7 
.so In general, courts try not to invalidate trusts if a reasonable construction can be placed 

on the words that will make them valid (IRC v McMullen (1980) per Lord Hailsham), 
but individual judges vary in their willingness to find a 'benignant' construction. As a 
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. b h I nt 10 which a court will allow the d . h certainty a out t e ex e 
result, settlers are face wit un ' . . ss in legal language, Endicott ( 1997) 

I m Exammmg vaguene 
determination of a vague er · ·, . . . the Criminal Justice and Public Order 

I f th 'anti-rave provmon m . 
cites the examp e O e d to shut down sound equipment at a 

b h. h the police are empowere 
Act 1994, s 63, Y w ic r· 1 d ess and duration and the time at which 

. , h h usic 'by reason o its ou n . . 
'gathenng w ere t em . . the inhabitants of the locality. To further 

d . 1.k I use senous distress to 
it is playc • 1s I e Y to ca . 

1 
d , nds wholl)' or predominantly charac-

. d • . • . defined to me u e sou 
assist the JU ge mu

s
ic is . f etitive beats' (presumably to capture the 

. d b h · · on of a succession o rep 
tense y t e emis

st r, but alas unsuccessfully to distinguish it 
essence of the music that Ecstasy-users pre er, ' 

. d 'II) Wh'le it ma)' be excessive to grant settlers the free-from the sound of a pneumatic n. • 1 
1 dom to create legally binding obligations with the use of language as _vague as t iat em-

. . b h l'sh to suggest that Judges, given as they are to loyed by Parliament, 11 may not e c ur 1 
p · · should make some reasonable effort to ensure making sense of such statutory provisions, . . 

• • I d · language 'Where an opm1on clause em-the validity of trust provmons couc 1e in vague · . , 
h th. d arty to establish criteria for applymg the settlers words, powers t e trustees or a . 1r p . . _. , . . 

that does not mean they can choose any criteria at all. As Browne-Wi_lkinso_n J s dec1s1on 
in Re Barlow's shows (7 .43 ), the pro,,jsion of criteria, while necessarily arbitrary, can be 

I ble and the Courts could act if the criteria chosen were irrational more or ess reasona • 
or perverse; they need not, therefore, be worried that reference to opinion clauses ousts 
the jurisdiction of the court to determine whether a provision is conceptuall)' certain. 
Of course the courts must remain the ultimate arbiters of which clauses are jus,t so vague 
that any determination of criteria for them would, in effect, be writing the will or the 
settlement for the settler. But this cannot be said of opinion clauses of the Chief Rabbi 
kind, which save the courts from having to determine criteria themselves for terms that 
should be given a determinate meaning, and they should welcome the help. 

Certainty of subject matter: particular issues 

The 'whatever is left' trust 

In Spm11ge v Barnard ( 1789), a testatri.~ left £300 in securities to her husband 'for his 
sole use; and at his death, the remaining part of what is left, that he does not want for 
his own wants and use', was to be divided equal!)' amongst three others. The court held 
that the husband was entitled absolutely, for a trust of what property remained after the 
husband's use would be impossible to be executed; similar negative attitudes to this kind 
of 'whatever is left' trust are found in Lambe v Eames (1871) and Mussoorie Bank Ltd v 
Raynor (1882). 

More recently, h~wever, i" Ottaway v Norman (1972), the Australian (Birminglrnm v 
Re,~rew (1936)) floating or 'suspended' trust analysis was applied. The son and dau h-
ter-m-law of the deceased claimed tliat he had left h' h . g 

1s ouse, Its contents, and his money 
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his housekeeper to her for her use so long . h . 
10 as s e hved b 

'" to them on her death. Brightman I opin d h • ut on trust to leave the prop-
er,, I . e t at there w 1· 

d contents (the alter bemg subject to no I as a va 1d trust of the house 
an rma wastage a d 
,as content to assume was ' in suspense' dur' h h n wear and tear), which he 

11 ing t e ousek • 1·r . 
the property only upon her death. It is not de f . eeper s 1,etJme, attaching to 

, ar rom this 'flo I' , 
he 'floating trustee has any obligations to a tng trust analysis whether 

t preserve the pr d . 
IC spend as much as he wants? Could the h k . operty uring his life. May 
1 ouse eeper 111 Ott h 
and spent the proceeds living on the Costa de( So(? In 

8
. . away ave sold the house 

•fts 'calculated to defeat' the trust could not b · rrmi,rglram, the court said that 
g1 e made, but such bl' · 
nebulous as to be unenforceable. In Ottaway v ., an o •gallon seems so 

nor111a11, the trust d'd d h money the housekeeper received under the ~ .11 S h I not exten to t e 
k bl • I h vi · uc a trust would be 'meaningless and unwor a e un ess t e money was given with th bl' . 

e o 1gat1on that it b k t from her own money, and there was none What . d e ep separate 
. I ' fl . • · is moSI O d about trying to 'develo • 

3 new device of t 1e oatmg trust is that the res It , P 
d. . I . . u can per,ectly well be achieved on 

Perfectly tra 1tt0na trust prmc1ples. So, for exa I 'f 
. . . . . mp e, 1 you want to create a fl oating 

trust m favour of Betty during her hfe, with whatever is I ft 
I 

B 
I e o go to ertram, do the fol-lowing: transfer t 1e property to Betty on trust for he 1·r . d 

. . . r 1,e, remam er to Bertram, with 
Power to Betty to appoint capital, up to the entirety of the 

1 1 
, d h If . 

. rus ,un s, to erse during 
her lifetime. In this way Betty can have more than a mere ·•nc • b ki 

ome interest y ma ng use 
of the power, yet anything left will go to Bertram, as he has the interest in remainder. If 
the donee wants to ensure Bertram receives a minimum am t h . 

oun , e can restrict Betty's power to appoint capital accordingly. 

The identification of specific property out of a larger amount 

7.53 In Boyce v Boyce ( 1849), a testator left three houses to his widow, instructing her to give 
to his daughter Maria whichever one Maria chose and to give the other two houses to 
his daughter Charlotte. Maria died before choosing any house, and the court held that 
the gift to Charlotte failed for uncertainty. reasoning that the gift to Charlotte was of the 
otlier houses that remained following Maria's choice. Since she made none, the ascertain ­
ment of such otlrer houses became impossible, and so the gift failed. 

7.54 While Boyce turns on quite unusual facts, it is one instance of a more general problem 
that has recently arisen as an important issue in the commercial context, that of iden­
tifying which specific things, out of a larger class of things, are to be held as the subject 
matter of a trust. While in Boyce the failure turned on Maria's failure to select a property, 
in the commercial cases the failure generally turns on the failure of a seller of goods to 
choose particular goods to satisfy the buyer's contract; once identified, but only then, 
those goods may serve as the subject matter of a trust if one was intended by the parties. 
In Re London Wine Co (Shippers) Ltd (1986) a company that dealt in wines went into 
receivership. Its customers had purchased wine but left it in the company's possession 
for storage, and naturally assumed that they could retrieve 'their' ,\<ine and that it was 
not part of the insolvent company's assets. Unfortunately, the customers did not become 

/ 
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h h ompany represented to them that it held p 
• Althoug t e c ar. 

legal owners of any wine. h and even charged them storage fees, in real· 
f 

. . storage fort em, . 1ty 
ticular cases o wine in . lar cases of wine to any particular custom 

d·d allocate any parucu . . ers 
the company I not . h d on hand sufficient quantities to meet all th 

I d. d t ensure that 11 a e 
and, in genera , 1 no

11 
h demanded actual delivery of their purcha 

rch hould they a ave ses 
customers' pu ases s d 

I 
any individual customer when he actually 10 k 

• only allocate O o 
all at once. Wines were 

1 
al rtle 10 goods does not pass under a contract f 

d r u d ale of goods law, eg I o 
e ,very: n er_ s e seller actually appropriates specific property to the contract. In 

sale unttl such tJmc as th 
I 

Ol'ver J decided that, for essentially the same reaso 
h h view of the case aw, 1 n, 

a t oroug re f the wine on trust for the customers: it could not b 
the company did not hold any O f , e 

. h' h . s, •ere the subject matter o a trust ,or any particula 
said with any certainty w IC wine I r 

customer. 

. d by the PC in Re Goldcorp Exchange Ltd ( 1995 ), a cas 
Re London Wrne was approve . . . . e 
. . . .1 cl . •nst a dealer in precious metals. Whtie sympathising With invoh~ng stm1 ar aims agai 

h L d , .1 st·,11 affirmed that a right in property, whether legal or equitable t e customers, or 1, u , 
. t . th •r hover·,ng over an undifferentiated mass of property. it can only cannot ex1s in e at , . 

exist in relat.ion to property which is specifically ascert~ined, i_e i~e~tified. For fans of 
fusion (1.16), the decision is also right as a matter of pohcy, for ms1stmg upon one set of 
'certainty of subject matter' rules that applies both to the transfer of legal title and to the 
creation of equitable title. Jf the common law and equity are ever to produce a rational 
law of property, they cannot diverge on matters as fundamental as this. In particular, 
equity should not develop its own 'flexible' notion of certainty of subject matter just in 
order to provide the sympathetic result in a particular case. 

Unfortunate!)•, before the decision in Re Goldcorp was given, the CA delivered its de­
cision in Hunter v Moss (1994), which throws this area of law into some turmoil. Mr 
Moss was the owner of 950 shares in a private company. In order to place his finance 
director, Mr Hunter, on the same footing as his managing director in respect of their 
interests in the company, he purported to declare (as the court found) a trust of SO of 
those shares. He later sold the 950 shares when the company was taken over by a larger 
concern, keeping all the proceeds for himself. Hunter claimed a proportionate share of 
the proceeds of that sale, ie the proportion that would be his in equity if the declaration 
of trust were valid. There was a problem, however, in that Moss had never done anything 
to segregate or identify any particular lot of SO shares out of the whole 950 he was to 
hold on trust for Hunter. Although the case concerned 'intangible property: ie shares, 
not goods, there seems no good reason to distinguish the clear rule in London Wine, 
approved in Goldcorp, that a trust cannot exist unless and until the property to which it 
relates is specific~y ascertained (although the CA appears to have distinguished London 
Wme on a goods/intangibles distinction without further reasoned argument). In order 
to have specifically ascertained the property in this case Moss would have needed either 
to isolate share certificates to the specified amount, or at least indicate the registration 
num~ers of the shares to be held on trust. Nevertheless, Dillon LJ held that the trust was 
effectively declared His decisio b d · n was ase on an analogy, to wit: since a testator may 
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al·dly bequeath 50 of his 950 shares of X L d . 
v t II b bl t Without pre . I 
''oss should cqua . y e a e to create an inter . v1ous y segregating them Mr 
in • I . vrvos trust of SO f I . ' 

·thout prevwus y segregating them. But u d . o 11s 950 shares of X Ltd 
w1 n er a will there - . 
f the property for any of the intended legatee _

1 
is no immediate trust of any 

o . ff I s unti the estat . 
h executors, paymg o t 1e testator's debts d ' e is properly dealt with by 
t e . . an so on (2 SO) Th 
. terest in specific items of property whet! h · · c legatee's proprietary 
,n . . . ' ier s arcs or sho h . 

ch property 1s actually 1dent1fied for distr'b . e orns, only arises when 
su . 1 ution. As Hayto ( 1994) -
. ter vivos situation analogous to the testame I b n points out, the 
Ill n ary equcst is th h 
transfers legal title of his 950 shares 10 B to hold e case w ere A properly 

- . . on trust to distribut 50 f h not Moss's declaration m this case. c o t em to C, 

The decision leads to obvious problems Assume 1 · sue 1 a trust What ha h M 
deals with the 950 shares? Say he sells 100 shares ( I . ~pen~ w en i oss 

, proper Y transferring title) to Fred· 
,~hose shares are these? Hunters or Moss's? If they arc H 1 , M . . · . un er s, oss has JUSI committed 
a breach of trust; 1f they are not Hunter's he has not O d • • ne oes want lo know whether 
3 breach of trust has occurred. Martin (1997 at 96) suggested th I th · . . b . . ' a IS worry IS IOSU -

Stantial, since the rules of tracmg (2. 71, 11 103 et seq) ma b 1- II I d · y e no 1ona y emp oye · 
thus, we procee~ as ~Moss did segregate 50 shares out of the 950, but then immediate!; 
mixed them agam wi'.h the other 900, so we have a mixture of 950 shares, just like the 
case where a trustee m breach of trust mixes £50 of trust money in his bank account, 
raising the balance to £950. Under the rules of tracing, Hunter will be able to trace his 
value into particular shares in the 950, which particular shares he traces into depending 
upon the circumstances. But this is a strange way to deal with a certainty problem, that is 
by assuming that in the very act of declaring a trust a person also makes himself a trustee 
in breach. The better view is that Moss has not properly created a trust at all, and while 
he might have been contractually obliged to do so (under a term of Hunter's employment 
contract with him), it is conceptually confused to deal with his failure to make himself a 
trustee by treating him as a trustee in breach. 

7.S8 One of the strange aspects of this case was that it was argued as if Hunter was a volun­
teer, ie Hunter did not argue that Moss was obliged by a term of Hunter's employment 
contract to transfer 50 of the shares to him or hold 50 shares on trust fo r him. One can 
only speculate why: perhaps Hunter felt that he would have a difficult time proving that 
he had provided any new consideration for Moss's promise of the shares. But as Hayton 
(1994) points out, and as we shall see in Chapter 8, equity does not normally p~rfect 
imperfect transactions by creating equitable rights for people who have not paid for 
them. If Hunter is to be treated as a volunteer here, then he does not suffer any loss if 
the trust fails, and there are no obvious special factors to compel the court '.o bend over 
backwards and find an otherwise uncertain, and therefore invalid, truSt valid. 

7.59 The situation would be different had Hunter actually provided consideratio~, ~ut the 
. b bl t to adopt Martin's tracing approac : ayton 

right response in that case IS pro a Y no · M , hares in favour of 
Id - n equitable charge on oss s s 

suggests that the court shou impose a . h would be the imposition of 
Hunter to the value of the 50 shares. An alternative approac 
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50 shares, to hold them in shares of J / I 9 for 
I •erthewhole 9 h. f h h a constructive trust on ~ oss 0 ' . . uitable co-owners 1P O t es ares unn 

. I' thus creating an eq . h h I 
Hunter and 18/ 19 for h1mse 1• Th" approach accords w11 t e amendment 

d 50 for Hunter. is . 
such lime as Moss segregate d (Amendment) Act 1995), which holds that 
10 the Sale of Goods Act 1979 (Sale ofGo~ds died bulk will obtain legal title to the bulk 

. •fi d ds from an I en 1. , • 
purchasers ofumdenll e goo th . urchases. lt seems overly 1anc1ful lo adopt 

. rtionate to eir P . f h as co-owners 111 shares propo d h . mediate invocation o t e rules of tracing 
. d • ing an t e 1m 

a notional segregation an remix d h iques are available. Hutzler was followed 
· htforwar , tee 11 

when these other, more straig t· g the law in England; in White v Shorta// 
. . ( 199~) as represen 111 

in Re Harvard Sewnlle.s 1 
" ' 1 Supreme Court criticised the reasoning in 

b II J . th New South na es 
(2006), Camp e 111 e , II , ·t· he preferred the 'proportionate shares' ap-

. d ·1 d fused to ,o o11 z • 
Hunter m great etai an re h CA . 

1 
Re Lehman Brothers International (Europe) 

proach, as have the trial judge and I e 11 

(2010, 201 1). 

Trusts of residue 

. . f b' ct matter which I stress because students regularly One last pomt on certainty o su JC • . 
. . - th I a testamentary gift or trust of the residue under a will 

get this wrong m exams, 1s a . . 
• OT UNCERTAIN. In the course of executing the will, the executors will determine 
IS N . h' h d"l b 

h th ·d e of the estate 'That is certam w zc can rea z y e made to t e very penny e res1 u · . , . 
· • h · or 'id certllm est quod pole.st redd, cerium, zf you prefer Latin certam, t e saymg goes, · 

Certainty of objects: particular issues 

Outright gifts, fixed trusts, and Burrough v Phi/cox trusts 

In these cases, the object or each member of a class of objects must be known with cer­
tainty, or the gift or trust will fail. Thus a gift of'f,1,000 to Jim' will fail if there is uncer­
tainty as to who Jim is. The same goes for a trust of the income of I ,000 shares of ABC pk 
for Jim. Similarly, in the case of a gift to or fixed trust for a class, the trust fails unless the 
entire class can be ascertained with certainty. For example, '£100,000 on trust to pay the 
income to my children in equal shares' will fail unless each of the settlor's children can be 
ascertained. Thus the test of certainty in these cases is the 'complete list' test (recall 3.48}. 

The same test applies to a 'Burrougl, v Plri/cox'- type discretionary trust (7 .10), because 
each individual in the class will take an equal share should, for some reason, the trustee 
fail to appoint the trust property, just as the objects of a fixed trust for a class do. 

A settlor may create a trust for a class the members of which may be unborn, as in a trust 
for his grandchildren. Until they are born, of course, these objects are not ascertained, but 
that does not invalidate the trust for uncertainty of objects. These objects will be identified 
with certainty over the course of the trust as long as it is not perpetuitous (3.36 et seq). 

---------------------~Po~11:::'.,e:'.r_:_s ~an~d~M~cP~h~a~,/~tr~u~1ts~ ~2~1~3 __ 

powers and McPhai/ trusts 

iously (3.49 et seq) it was discussed why th ,. . 
63 prev e 1s or 1s not' le t ~ . 

1, held to apply both to powers and to McPI, .1 t s or certainty of objects 
11-as a, - ype trusts The M Pl •1 
d 10 the High Court for determination whethe th · c ,a, case was remit-

te r e trust was valid d h ,. 
I Thence it went up lo the CA as Re Baden's D I T, un er I e 1s or is not' 

res • ecc rusts (No 2) ( 1973) Th 
, amongst otl1ers, employees and their 'depend 

1 
, d , . · e trust was 

,or, an s an relallves' 'D d , 
I regarded as uncertain al all; it had been used . · epen ants was 

no 1.11 many other deeds db p 1• describe individuals financially dependent upon ti , . an Y ar iament 
to . o 1ers ,or their support 'R I • , 
however, led to a difference of opinion. 'Relative' or 'relat' , · e at1ves, 

d ion means a descendant from a 
common ancestor, an so everyone has an indefinite although d b d 

I • b ' un ou le ly large num 
ber of distant re at1ves a out whom they have never he d· 'f h ' · 

. . ar • 1 sue persons were to be 
·ncluded m the class, then zt would be a very large class ind d d .f . . 1 ee , an I one thmks 1n 
grand historical terms, we may all descend from those original Aust 1 . h . . . . ra op11 ecmes that 
nlanaged to scrabble out a hvmg m the Olduvai gorge some m·11 · f 

• , 1 ions o years ago. There 
is nothing conceptually uncertam about descendant from a common ancest , Th b . . . . or. e pro -
1cm turns entzrely on provmg the connec11011, ze upon evidential uncertainty. 

64 Sachs LJ made a clear distinction between conceptual and evidential certa,·nty· th ,. 1_ , e 1s or 
is not' test applies lo the former, and 'the court is never defeated by evidential uncertain­
ty'. It is a question of fact whether 'any individual postulant has on inquiry been proved 
to be within [ the class]; if he is not so proved then he is not in it'. Thus it was perfectly 
all right tliat 'relative' means a descendant from a common ancestor. Someone offering 
sufficient proof of that ' is' within the class; someone unable to do so ' is not'. Sachs LJ did 
not say who has the onus of proof, although presumably if any postulant must be proved 
to be within it to take, then the trustees would have to be satisfied so that their decision 
would stand in the face of a challenge by another beneficiary. Thus, although Sachs LI 
would not allow evidential uncertainty lo defeat the trust, he does rely upon the exist­
ence of evidence to define the boundaries of the class. 

7.65 Megaw LJ introduced a factor of substantial numbers into the 'is or is not' test: ifit could 
be said with certainty that a substantial number of beneficiaries fell within the class, the 
class was certain. If this means that only those may take who are within the 'substantial 
numbers' within the class on the evidence available to trustees at the outset (eg a list of 
company employees and their spouses and children), then this ~ppears to.cut down t_h~ 
class contrary to the settlor's intentions and reintroduce a verszon of the complete list 
test. More likely, the 'substantial numbers' merely establishes the validity of the truSl. 
In that case, however, it gives no guidance to the trustee when considering the extent 
of any survey he must make of the class before distributing (3.53!, ie the extent of th~ 
consideration he must give to distributing lo those not within the subSlantial numbers, 

yet who may fall within the class intended by the settlor. 

7,66 Stamp LJ refused to allow evidential certainty to intrude upon or patch up the problems 
. 'f , I t' • means descendants of a common caused by a conceptually certam term: z re a zves 
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. h d or the trust is void for uncertainty; the 'is o r i ancestor one either glosses t e wor s 
, '. d Ii d by the concepts the senior used. It cannot be watered not test 1s a test of a class e ne h k I 

d burden of proof. because t at ma es t 1e test one of down to a test that depen s upon a 
I t · tv and raises the problem that only one evidential certainty, not conceptua cer am , , or a 

few possible objects bring forward the suitable proof: 

{/fr is not enough that trustees should do nothing but distribute the fund among those 
objects of the trust who happen to be at hand or present themselves. 

Rather, the trustees must survey the class of objects and so the teSt must indicate the 

scope of this duty, not merely to the validity of making a payment to a particular indi­

vidual who presents himself: 

[/fr would in my judgment follow that, treating the word relatives as meaning descend­
ants of a common ancestor, a trust for distribution such as is here in question would not 
be valid. Any 'survey of the range of the objects or possible beneficiaries' would certainly 
be incomplete, and / am able to discern no principle on which such a survey could be 
conducted or where it should start or finish. 

However, Stamp L] found authority for interpreting 'relatives' to mean next of kin, and 
on that basis found the !rust valid. 

7.67 One notes an important distinction between Stamp LJ's and Sachs LJ's opinions re­

garding the character of the trustees' duties. Sachs LJ seems concerned only that the 

trustees are able, with certainty, to distribute the money only lo valid recipients, and 

therefore he focuses the 'is or is not' test on the status of 'any given postulant'. Stamp 

LJ emphasises the trustees' duty to survey the class, and from this perspective he is 

surely right that no sensible survey could be made of the employees and all those who 

have descended from a common ancestor, because that would be like surveying the 

UK. Almost certainly the trustees will think of 'relatives; when 'surveying the field; as 

the employees' near relatives. This difference reflects different senses in which a large, 

discretionary !rust is a trust. For Stamp LJ, the whole class of objects really do have the 

right to be considered, and therefore the trustees must have a sensible picture of them 

as a whole; there appears a fairly traditional right-duty relationship between the class 
of beneficiaries and the trustees. For Sachs LJ, the objects are much Jess like a class, 

appear~g- rat~er as applicants or postulants to a fund for which they might qualify 

:or _a _d1stnbut1~n, and the trustees are like power holders who may benefit particular 

mdividuals; their only duty is to make sure they get on with the job and distribute the 

fu~~s, and so they need a solid test of whether or not any individual distribution is 
leg1t1mate. 

7.68 
Together Sachs and Megaw LJJ found that 'relative' nieani·n 'd d f 

, . g escen ant o a common 
ancestor was not an invalidating term on the 'is or is not' test altho h ·1 . 
h • J J' • , ug I remains so on 

1_ e ~~mp ete ist test. Thus a trust for one's 'relatives' in equal shares fails unless 'rela­
tives 1s read as next of kin. 
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Conditions precedent defining a cl _ _ ass 
/ --

one n,ay make gifts subject to conditions precedent . . 
1-

69 
·ghl give Blackacre to one's daughter condition 

I 
tnhequity (3.l 7). For example, one 

mt . a upon er obtain· 2 d 
I t the condition does nothing to identify the do H ing a : I egree. Notice 
t 1a nee. ere we are c d . 
. ns precedent that do. In Re Barlows Will Trust th . . oncerne wnh condi-

110 s, e teslatnx directed h 
low any of her friends to buy paintings from her collect· b 

I 
er executor to al-

' . ion at e ow mark t I Th h 
Ondition precedent-friendship-defined a class of pot 

1
. 

1 
d e va ue. us t e 

c en ta onees and s th d d f certainty required here makes a useful point of co . . • 0 e stan ar 
o . . mpanson wnh that for certainty f bj"ects of a trust. Browne-Wilkinson J held that the e . 0 
o , xecutor was not required to deter-mine 3 class of donees defined by the term friends' but rath th h d" . 

. . . . ' er at t e 1rec1Jon should be 
construed as a series of md1VJduaJ gifts to such persons who Id . fy . . 

. , . . . . cou sa11s the cntena for 
'friendship, on which cnterrn he gave guidance as we have seen (J 

4 3
) A 

1 
. 

, . - . s a resu t, the deci-sion in Re Barlows Will Trusts appears to establish that in the case of ·ft - h d . . 
· g1 s wit a con 1t10n 

Precedent that defines a class, firs t, an 'is or is not' rather than a 'comp! 
1 

1· t' -
. _ e e 1s lest 1s appro­

priate and, secondly, that the court will be hberaJ in determining criteria for vague terms. 

Administrative unworkability and capriciousness 

7.70 Not knowing when to stop is a mistake anyone can make, even judges. Just before con­
cluding his judgment in Mc?fiai/, Lord Wi.lberforce said this: 

7,71 

There may be a . .. case where the meaning of the words used is clear but the defini ­
tion of beneficiaries is so hopelessly wide as not to form 'anything like a class' so that 
the trust is administratively unworkable or in Lord Eldon LC's words one that cannot be 
executed . . . I hesitate to give examples for they may prejudice future cases, but perhaps 
'all the residents of Greater London' will serve. I do not think that a discretionary trust 
for 'relatives' even of a living person falls within this category 

Here we will try to give some kind of sensible meaning to this added condition on the 

validity of trusts, but it may be a hopeless enterprise. 

In the first place, there is some ambiguity in respect of 'so hopelessly wide': does this 

refer specifically to the size of the class, so that any discretionary trust for £Sm or so 

k · the court's willingness to validate would necessarily fail? Would that m a e sense given 
. f ' 1 1- · descendant of a common ances-the McPhai/ trust, where on broad reading o re a ive - . d 

. . h i.11" ? Why should mere stze ren er tor-the class was surely huge, certarnly m I e m ions. .
11 1 1 

•1 that the 
k bl ? Large numbers w1 no en a1 

the trust administratively unwor a e anyway· . . 
1
.k 

I 
th 

I 
the beneficiar-

d . h I J ts· indeed 11 1s more I e Y a trustees wiJJ be stampede wit pos u an • ' · trustees 
. h . t"ve to harangue the trustees, give 

ies of a small family trust, having t e mcen I Id lf h bl m is the survey the 
f h , ., Ph ·1 kind wou I e pro e more trouble than any trust o t e me a, · 
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trustees must undertake, the difficulty of doing that surely has more to do with wheth 
the class or various sub-classes within it are defined in such a way that the trustees c er 
determine the settlor's intentions regarding how they are to distribute within it th an 
with absolute numbers. Or does 'hopelessly wide' refer, not to the size of the class, but:: 
the class definition? That is what the grammar of Lord Wilberforce's statement suggest 
But what is it for a definition to be 'hopelessly wide'? Hopelessly vague? 'All the res id s. ents 
of Greater London' is not vague at all. 

The only reported case in which a trust has failed for administrative unworkability is R 
v District Auditor, exp West Yorks/tire Metropolitan County Council ( 1986). The council 
was about to be abolished, and it proposed to transfer its remaining funds, £400 ooo 1 ,on 
trust for 'any or all or some of the inhabitants of the County of West Yorkshire' in order 
to benefit them in various ways, which included informing all interested and influential 
persons of the consequences of its abolition. Lloyd LJ decided: 

A trust with as many as two and a half million potential beneficiaries is, in my judge­

ment, quite simply unworkable. The class is far too large . .. It seems to me that the 

present trust comes within the . . . case to which Lord Wilberforce refers. I hope I am not 

guilty of being prejudiced by the example which he gave. But it could hardly be more 

apt, or fit the facts of the present case more precisely. 

Lloyd LI dismissed the idea that anything but the size of the class was at work to invali­
date_ the power, in particular 'capriciousness', ie that the class was 'an accidental conglom­
eration of persons who had no discernible link with the settler': 

[T}hat objection could not apply here. The council had every reason for wishing to ben­

efit the inhabitants of West Yorkshire. 

Yet significantly, he stated: 

What we have here, in a nutshell, is a non-charitable purpose trust. 

Sue~ t~usts are normally invalid (Chapter 9), because a trust for a purpose has no ben­
efic1ar1es, and thus no one to enforce it. Therefore administrative unworkability may 
mean that the class of bene~~iaries is 'hopelessly wide' because the trust is not really for 
a class ~f md1V1duals at all; 11 1s really a trust to carry out a purpose that is masquerading 
as a vahd trust by the inclusion of a bogus class of beneficiaries. 

7.73 Further ~idance ~usi, be gleaned from three cases dealing not with discretionary trusts, 
but w1~ mtermed1ate powers, ie powers to appoint to anyone in the world except for 
a specified class: Blausten v /RC (1972); Re Manisty's Settlement (1974); and Re Hay's 
Settlement Trusts (I 981 ). In Bla11ste11 Buckley J held th t h I rd 
because under the art" ul . . . . a sue a power was on y va I 

. , P ic ar prov1S1on m question any appointment by the trustees re-
quired the settlors consent; this set metes and bounds on th · f h 
Otherwise it would have been invalid. e exercise o I e power. 

• 
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In Manisty, Templeman J took quite th . 
1.14 . d I th I . Id e opposue vi require on y a it cou be said with . ew. As he saw it th ,. . certainty h • e 1s or 1s • 

of the power, and although the class of b" w ether any indiv·d I not test 
"ffi O Jects of · 1 ua was an b. 

(here was no d1 culty determining that Tu· an intermediate pow a Jcct 
• , • • IS must b · h er were unlimited 

ihe 'is or 1s not test with flying colou e rig I: an intermed· 1 ' rs-everyo '. , ia e trust passe 
one of those who cannot take, !hose named . d" ne is an object who is not d. s 

. I . 1n 1v1dual b . name as 
Buckley J in B auste11, ltke Stamp LJ in R B d s eing the ' is nots' 0 th· . e a en (No 2) ~ · n 1s point 
while Templeman J, like Sachs LJ emph . d h • ocused on the duty 1 . • as1se I e validit f o survey, 
On the question of whether a trustee is . YO any particular appoint given any guidance . . ment. 
in such a case, Templeman J was not perturb d b 10 his exercise of lhe power 

d
•ffi I d" e , ecause thee . 

are often not I cu l to 1scern: although , 11 h xpectations of the settlor 
I 

• h"l a t e beneficiaries I 
equal than ot 1ers; w I e the terms of the p . are equa some are more 

ower itself may not . d 
does not mean that they may not sensibly exe . . . . gui e the trustees, 1hat rc1se II , which is b 
gave them absolute discretion to do so And .1 presuma ly why the settler 

. · 1 appears that the t 1 , d 
the entire class of objects is not onerous: rus ees uty to survey 

If a sett/or creates a power exercisable in favour f h · · . 
f 

. 0 is issue, his relations, and the 
employees o hrs company, the trustees may in pra r f, . c ice or many yea11 hold regular 
meetmgs, study the terms of the power and the othe · · . . r provmons of the settlement 
examrne the accounts and erther decide not to exercise ch . . ' e power or to exercise ,t only 
in favour. for example, of the children of the serrlor. During ch t · d h • · a per,o t e existence 
of the power m~y not be disclose_d to any relation or employee and the trustees may 
not seek or receive any rnformat1on concerning the circumstances of any relation or 
employee. In my judgment it cannot be said that the trustees in those circumstances 
have committed a breach of trust and that they ought to have advertised the power 
or looked beyond the persons who are most likely to be the objects of the bounty of 

the serrlor. 

7.75 Significantly, Templeman I directly related the concept of administrative unworkability 
to the idea of capriciousness by reference to Lord Wilberforce's example: 

The court may also be pe11uaded lo intervene if the trustees act 'capriciously', that is 
to say, act for reasons which I apprehend could be said to be irrational, perverse, or 
irrelevant to any sensible expectation of the sett/or; for example. if they chose a benefi­
ciary by height or complexion or by the irrelevant fact that he was a resident of Greater 
London ... The objection to the capricious exercise of a power may well extend to the 
creation of a capricious power. A power to benefit 'residents of Greater London' is capri­

cious because the terms of the power negative any sensible intention on the part of the 
sett/or. If the sett/or intended and expected the trustees would have regard to persons 
with some claim on his bounty or some interest in an institution favoured by the sett/or. 

. . • ct (on he would noc have re-
or if the sett/or had any other sensible 1ntent1on or expe a 1 

, 
. "d I glomeracion of persons who have 

quired the trustees to consider only an ace, enta con . . . • A capricious power negac1ves a 
no discernible link with the sett/or or any mStitut,on. 
sensible consideration by the trustees of the exercise of 

th
e power. 

_J 
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7.76 

7.77 

h eaning of administrative unworkability, th 
h didate for I e m · e 

Here we have anot er can . . h trustee could discern a sensible way to c 
. pncious t at no arry 

settlor's direction 1s so ca th ·s any real standard for capriciousness that .
1 . . d btful that ere I W1 J 

it out. However, it is ou . ) Wi ram VC said: 
defeat a trust. In Bird v Luckie ( 1850 g 

•11 . uch a manner as to deserve approbation from · bo ndtomakeawr ms .. 
No man is u . od A testator is permitted to be capnc,ous and improvi-
the prudent, the w,se, or the go . 

dent. .. 

all •ied as authority for the court's power to strike dow And the English case gener Y ci n 
. . e trust case. In Brown v Burdett (1882) the testator' capricious directions 1s a purpos s 

. bl k the rooms of a house for 20 years was struck down instruction to trustees to oc up · 

, VC • d that the width of a power per se could not invalidate iti 'f In Hays, Megarry opine . . 
. . 1 stee The difficult)' arises when the power 1s given lo a trustee 1t were given to a non- ru . . . . , 

h lid • ·t· equ·ires him to deal with the power responsibly. He said· w ose uc1ary pos1 10n r . 

[T]he duties of a trustee which are specif,c to a mere power seem to be threefold. Apan 
from the obvious duty of obeying the trust instrument, and in panicular of making no 

appointment that is not authorised by it, the trustee must, f,rst , consider periodically 
whether or not he should exercise the power; second, consider the range of objects of the 
power; and third, consider the appropriateness of individual appointments. 

7.78 Megarry VC specifically rejected Buckler J's view that an intermediate power (if not 
saved by the senior's consent provision as in Blauste11) would be invalid as creating a 
class so wide as not to form a true class: 

I do not see how mere numbers can inhibit the trustees from considering whether or not 
to exercise the power. 

He held the intermediate power valid. With regard to administrative unworkability, he 
simply pointed out that Lord Wilberforce's words concerning administrative unwork­
ability were directed to discretionary trusts, not powers. With regard to capriciousness, 
he doubted Templeman J's analysis of a power to benefit 'residents of Greater London': 

In saying that, I do not think the judge had in mind a case in which the sett/or was, for 
instance, a former chairman of the Greater London Council . .. 

7. 79 Unfortunately Mcgarry VC went on to say this: 

Of course, if there is a real vice in d h 
. . . a power, an t ere are real problems of execution or 

adm1mrtrat1on. the court may have to hold the power invalid. 

A real vice in a power? Real prob/ if . 
f M VC · ems O executron or administration? It is hardly helpful 0 egarry to conclude a discussio f •h ak 

no " at m es a power bad or administratively 
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unworkable by throwing out a couple of novel .
1 

. , . 
en ena ,or mvalidit h· h h unexplained. Y, w 1c e leaves 

Mcgarry VC did, however, say this regarding d' . 
I.so 1scret1onary trusts Ith h h menl is clearly obiter: • a oug t e state-

I consider that the duties of trustees under a dis t' 
ere ronary trust are more stringent than those of trustees under a power of appointment d 

. · · · · an as at present advised / think that I would, 1{ necessary, hold that an intermediate t u t 1· b . 
. r s 1e a trust y wh,ch the trus-

tees could appoint to anyone save a specified class] is ·d b . . . . 
I VOi as emg adm1n1strat1vely unworkab e. 

But why? 1l1e mere presence of a duty to distribute ner'ther cl 'fi dd ' 
, . . an es nor mu ,es the 

trustees task-it Just means the trustee must distribute the prop ty If th k 
. er . e las cannot 

be carried out, 11 would seem as impossible to carry it out 'or both po d d 
. . . ,, wers an trusts, an 

conversely, 1f 11 can be earned out for one, it can be carried out for the other. It seems an 
inadequate reason to hold an 'intermediate' trust void. 

7_81 McKay (1974) considers five possible interpretations of'administrative unworkability': 
( J) the beneficiaries of a valid class have no common attributes; (2) the class is too large; 
(3) the trustees will be unable to perform their administrative duties; (4) the court will 
be unable lo execute the settlor's directions; and (S) the trust is capricious. In view of 
the past cases in which trusts or powers have been held by the court to be valid, McKay 
argues that not only is there no discernible flaw in the trust for 'residents of Greater 
London' that should render it invalid, but also that: 

None of the possible bases upon which [administrative unworkability] could or has 
been said to rest satisfactorily provides a substantive base for it ... this is prin­
cipally due to the disruptive influence acceptance of any of those grounds would 
have on both the decided cases and the presumed spirit and intention of McPhail 
v Doulton itself. 

7.82 Swadling (2000) suggests that the test of administrat ive workability requires there to be 
a 'core class' of objects within the larger class to which the trustees may primarily devote 
their survey of objects, such as the employees, not their relatives, in McPhai/. While this 
is a useful suggestion, it has not been endorsed by any decision (although Templeman J's 
statement in Re Manisty that some beneficiaries are more equal than others (_7.74 ) ma; 
lend some support), and it does not follow in any obvious way from Lord W1lberforces 
actual words. To the extent, however, that the idea of core class gives a sense of what smt 
of appointment would be ' irrational, perverse, or irrelevant to any sensible expectation 
of the settlor', ii might draw upon the same kind of reasoning employed by Templeman 

I in Manisty (7.15). 

L d R • d' opinion in Re G11lbe11kic111, where 7 .83 Here's a final suggestion drawn from or e, s 
he said: 
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I could understand it being held that if the classes of potential beneficiaries were so 

numerous that it would cost quite disproportionate enquiries and expense to find them 

all and discover their needs or deserts, then the provision would fail. 

Consider the following discretionary trust: '£1,000 on trust lo be distributed in such 

amounts as my trustees shall in their absolute discretion see fit amongst those persons 

who have given up their seat on a bus to the settlor.' The problem here seems to be that 

in order to determine which persons are eligible, the trustees will have, at a minimum, 

to advertise, and will probably have to conduct some investigations of those coming for­

ward to determine the validity of any payments; thus in order to carry out any survey of 

the objects the trustees will have to deal with evidential difficulties, and £1,000 will not 

be enough to enable them to do so if the recipients are going to receive any worthwhile 

amounts. Thus, in line with Lord Wilberforce's view that the equal division of the trust 

fund amongst all the beneficiaries of the McPhail trust would benefit no one, the costs of 

administering this trust would probably result in no payments being made; thus to carry 

out the trust would result in its defeat in practice. On that basis, one might well say that 

the trust is administratively unworkable. And if one does want seriously to argue that the 

duties of a trustee to survey the field are more onerous than those of the trustee of a mere 

power, we may, if we interpret administrative unworkability in this way, explain why 

administrative unworkability only applies to invalidate trusts and not powers: regarding 

this example, we might allow a power to stand, because if anyone who gave up their seat 

on the bus to the settlor showed up and proved that he had done so, he could be paid by 

the trustees. The extent of the power holder's survey would be simply to take the claims 

of postulants seriously, rather than to make some effort to hunt them down. Conversely, 

the trustee of a discretionary trust 11111st carry out some sort of search simply because the 

trustee 11111st distribute the fund and therefore 11111st find someone who can be paid and, 

ex hypothesi, that search would exhaust the trust fund. 

Effects of uncertainty 

7 .84 At the risk of stating the obvious: where property is given to a named individual, if there 

is uncertainty of intention in that it is uncertain as to whether a trust obligation has been 

imposed,_ th~n that individual takes the gift absolutely, free of any trust obligations. Jf 

property 1s given to a trustee virt11te officii, ie as a trustee, it is assumed the intention was 

to create a trust, but if the objects or subject matter are uncertain, the trustee will hold 

the property on an ART (5.3 et seq) if an inter vivos trust or, if testamentary, the subject 

matte~ of the trust will fall into residue. If there is certainty of intention but uncertainty 

of subiec_t matter, then there can be no disposition of property to found the trust, and 

thus ~he mtend_ed tr~st fails. ~f there is certainty of intention and subject matter but un­

ce~tarnty of obiects, 1e there 1s no one the court is willing to hold to be beneficiaries or 

obiects of a power, the property is held on an ART, or falls into residue if the failed trust 
is testamentary. 

--------~~~~~------------_ __'.S~e~lr~-Te:s::_t ~Q~ue::s~t,o~n'.'.:s~2~2~1 __ 
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SELF-TEST QUESTIONS 

What is 'uncertainty of intention', and how does it relate t • . 
. 0 uncertainty of subJect matter 

or obJects? 

2 What is 'conceptual uncertainty' and what may be done to resolve it? 

3 What, if anything, is 'administrative unworkability'? 

4 Consider the validity and the effect of the following testamentary gifts. 

(A) '£100,000 to Fred for his use in his remaining days, to leave what is left to Tom by will.' 

{B) '£200,000 on trust for distribution as the trustees shall in their absolute discretion 

see fit , to persons or dependants of persons who have had coalminers in the family 
for at least three generations.' 

(C) 'One of my vintage cars to each of my old friends.' 

(D) 'The residue of my estate to my trustees for distribution to such persons and in 

such proportions as they in their absolute discretion see fit , save that no distribu­

tion whatsoever shall be made to my wife or children.' 

5 Raymond, a builder, borrowed £20,000 from Floyd's Bank. The loan document stated 'You 

will hold this money on trust for us until you spend it on the Loan Purpose (see overleaf)' 

and under 'Loan Purpose' was written 'for business purposes'. The loan was negotiated 

at his local Floyd's branch and Floyd's Bank paid the money into Raymond's business ac­

count at his branch the next day (the bank's standard practice). In the next several weeks 

Raymond drew cheques on the account (i) to pay £3,000 in past parking fines he mostly 

incurred parking his van near job sites: (ii) to pay his brother £4,000 he owed him, money 

borrowed to buy his van; (iii) to give £1 ,000 to his mother as a birthday present. Discuss. 



The constitution of trusts 

SUMMARY 

'Equity will not assist a volunteer' 

Perfecting an imperfect gift 

Covenants to settle 
The enforcement of covenants to settle by equity 

The enforcement of covenants to settle at common law 

The trust of the benefit of a promise to settle 

Fortuitous vesting of the trust property 

Concluding considerations 

8.1 A trust is fully set up, or constituted, only when the property is in the hands of a person 

who is properly bound to be a trustee. The issues that arise concerning the constitution 

of trusts are closely tied up with equity's general principles for dealing with gifts, and 

so we shall begin by considering gifts in general. A gift is any transaction that benefits 

an individual who has not paid, ie given any consideration, for it; such an individual is 

called a 'volunteer'. 

8.2 ln Milroy v Lord (1862), Turner L) laid down three 'modes' of making a gift: 

an outright transfer of the legal title to the property (or the outright assignment of 

an already existing equitable interest); 

• a transfer of the legal title of the property to a trustee to hold on trust; 

• a self-declaration of trust. 

8.3 In the case of a self-declaration, the constitution of the trust is automatic: the title to the 

trust property is in the hands of the trustee as soon as the declaration is made because he 

made the declaration. Where the settlor transfers property to B on trust for C, he must 

both effectively declare the trust, and effectively transfer the title to the property to B- il 
is this second step that constitutes the trust. 

____________________ 'E~q~u'.'.'.,tY_y~w~il~I n~o~t~as~s'.:1st~a~v~o~lu~n~te:e'.'.'.r'~2~2~3-

'Equity will not assist a volunteer' 

1he maxim ' Equity will not assist a volunteer' describes an • t 'd• . . s.4 f . Th . . impor ant gu1 mg pnnc1ple 
of the court o equity. e principle has two main strands: 

• equity will not enforce gratuitous promises; and 

, equity will not perfect an imperfect gift. 

Equity will not enforce gratuitous promises 

8_5 If A promises B that he will give him Blackacre, or if A promises B that he will put 

Blackacre in trust for him, and A refuses to deliver on his promise, equity will not en ­

force the promise at B's request. As Hackney (1987, at 118) puts it: 'You cannot sue for 

presents in equity: 

Equity will not perfect an imperfect gift 

s.6 In Milroy v Lord, a man wishing to provide for h is niece gave share certi ficates to a Mr 

Lord to hold on trust for her. Now this transfer of physical possession did not pass legal 

title to the shares, so th is act did not constitute the trust. But the uncle also gave Lord a 

power of attorney, which gave Lord the power to get the shares registered in his name. 

Unfortunately, the uncle died before Lord acted on the power of attorney to register the 

shares in his name, and the power of attorney was extinguished by the uncle's death. so 

Lord was thereafter unable to get the shares registered in his name. Thus the trust was 

never constituted, and the shares fell into the uncle's estate on death. Turner LJ said: 

[1/n order to render the settlement fie the gi~/ binding, one or other of these modes {8.2} 
must, as I understand the law of this Court, be resorted to, for there is no equity in this 

Court to perfect an imperfect gi~. The cases I think go further to this extent, that if the 
settlement is intended to be effectuated by one of the modes to which I have referred, 
the Court will not give effect to it by applying another of those modes. If it is intended 
to take effect by transfer. the Court will not hold the intended transfer to operate as a 
declaration of trust, for then every imperfect instrument would be made effectual by 

being converted into a perfect trust. 

Thus the three 'modes' of conferring a benefit are three mutually exclusive 'modes': equ? 

will not treat the intentions of a donor to make an outrighht r• where 
th

e~i-~:~:r:ti:~ 
h f ii to pass from the donor to t e onee, as a s 

one reason or a not er a s) d R. hards v Delbridge ( 1874) are illustrative. In Jones v 
of trust. Jon es v Lock ( 186S an " . d the true intentions of the 

b b , (7 1 S) everythmg turne on Lock the 'cheque for a Y case · ' . · , h d · d 
• . ake rovision for the infant m various ways. e , 

father. Although he mtended to m P I h ourt found that there was no 
not intend to declare a trust of the cheque. As a resu t, t e c 
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self-declaration of trust, and the court would not give aid to one claiming t~e benefit of 

an imperfect gift. Similarly, in Richards v Delbridge, the court would not dev1s~ a trust in 

order to perfect the ineffective legal assignment b)' Delbridge of the lease to his mill and 

the stock-in-trade of his business to his grandson. 

8.7 Equity will also not perfect an ineffective transfer of the !~gal tit.le to prop~rty to an 

intended trustee to constitute a trust by treating the intending settlor as having m ade 

a valid self-declaration of trust. If the property fails to get into the hands of the in ­

tended trustee, there is no trust. More recently, however, the PC in T Choithram SA 
v Pagarani (2001) generously construed the words of a rich businessman intending 

to transfer almost the entirety of his wealth on trust shortly before his death. Having 

just executed a deed of trust establishing a charitable foundation and appointing 

himself as one of the trustees, he orally indicated that he 'gave' all his wealth to the 

foundation. He never executed the necessary documents to transfer legal tit le in his 

property to the trustees. The PC held that in this context, his words of gift could 

be interpreted as words of declaration of trust and, being one of the trustees of the 

foundation, this constituted the trust, although the reasoning can be criticised (see 

Rickett (2001)). 

8.8 But be careful to note what 'Equity will not assist a volunteer' does not mean: it does not 

mean that volunteers who are already beneficiaries under an existing trust have no rights 

in a court of equity. As beneficiaries of a constituted trust, they are fully entitled to the 

benefit of the trust, have equitable proprietary rights in the trust property, have the right 

to sue the trustees to enforce the trust, and so on. It does not maner whether they are vol ­

unteers or not at this stage. Indeed, most trusts are for volunteers, since most trusts are 

created by settlors to benefit family members who have certainly never paid the settler 

for their benefits under the trust. Equity is not in the business of dismantling effectively 
transferred gifts, or dismantling effectively constituted trusts. In short , equity will not 

assist volunteers to become donees or beneficiaries under a trust, but once a person is a 

donee or a beneficiary, it matters not one whit whether he paid for the privilege or got it 
for free (Ellison v Ellison (1802); Paul v Paul (1882)). 

8.9 

Non-volunteers 

By contrast, by extr~me contrast, the intended non-volunteer beneficiary of a trust, ie one 

who has given cons1derat1on, may rely on the eager assistance of equity to constitute the 

trust. _ObVJously, ~ intended 'do~ee' ~ho has given consideration for an 'outright gift' is 

'.° a d1.fferent posu1on as well, which 1s reflected in a complete change of terminology. A 

done_e who has given consideration is not a donee: he is a buyer under a contract of sale. 
He will therefore have common law legal rights for damages iflh u fu , 

. . e se er re ses to penorm, 
'.'"d m the case ofland and unique chattels, equity will not only order specific performance 

1fthe seller refuses to transfer the property, the seller will be regarded as holding the title to 

the pro~erty under a 'vendor- purchaser' constructive trust from the moment the date of 
completJon of the contract arrives (4 .6 et seq) ln th f · 

· e case o a promise to create a trust for 

9.10 

8.11 

_____________________ _:Pe:'.r~fe:c~11n~g~a:'.n'._'.1~m~p'.:e~rfe~c~t!g,~fl_:2~2~5~ -

hich the intended beneficiary has provided co "d . . 
1i ns, eration equity will . . 

'orce the promise and find a constructive trust . h· , ' again specifically 
en•• · m 1s ,avour. 

future property 

Promises to transfer property on trust, or 'promises to ttl , Ii . • 
I I se e, o en involve future prop 

erty' which we 1ave a ready encountered (6.60)· future pro t . -
' . . ' per Y 1s property that some-

one 111 ,ght receive, such as a legacy under a will or royatt· f h 
• ' ies rom t e sale of a book It 

-15 thus no more than a spes ( 6.60) o r mere 'expectancy' Th ff · 
. . . . · c case o uture property pro-

vides an example of equ1tys w1lhngness to perfect an imperfect I It . 
. . . ega ransact1on where 

consideration 1s given. Because future property does not ex,·st -
1 

b . 
1 . • ' o v1ous y cannot be 

transferred. Thus if I exec_ute a deed whereby I purport to assign to you all the royalties 
from a book not yet published, that deed assigns nothing for no ro It" - h 

. • ya ies exist; t us at 
coni mo~ law, an aSSlg~ment of future _property is totally ineffective. If the assignment 
is gratuitous then equity, of course, will not take any steps to make the intended as­

signmen'. e ffective ei'.h~r. If, however, you give consideration for the assignment, then 

equity will perfect this imperfect transaction: equity will treat the assignment of future 

property as a contractual obl igation to assign the future property if and when it is re­

ceived (Tai/by v Official Receiver ( 1888); Re Ellen borough ( 1903)). On a similar basis, in 

Don Ki11g Productions Inc v Warren ( 1998; aff'd CA 1999), Lightman J held that partners 

could hold the benefi t of their individual rights under personal contracts on trust for the 

partnership, even though such rights could not be assigned at law. The general principle 

behind all of this is that equity is happy to come to the aid of someone who has given 

consideration for the benefi t of property, but is unwill ing to do so on behalf of a volun­

teer. Nevertheless, there are a number of exceptions to this basic rule. 

Perfecting an imperfect gift 

I: The Re Rose principle 

In Re Rose ( 1952), Mr Rose properly executed a share transfer form and delivered it, with 

the appropriate share certificate, to his wife, who was then entitled to have the shares 

registered in her name. The court held that, in equity, such a gift is valid fro111 the time that 
the donor does every thing he is obliged to do to transfer the shares. This has since become 

known as the Re Rose principle. The CA distinguished Milroy v Lord on the basis that in 

that case, the uncle had not done everything in law that he was required to do to transfer 

his title. Under the principle, after the donor (of shares for instance) has done everything 

he himself is required to do to pass title, and until such time as the shares are registered 

in the donee's name, the do nor holds the shares on trust for the donee. If a dividend 

were declared in the interim, the donor would accordingly hold the dividend payment 

upon trust for the donee as well. The case is odd, and should be read to get a sense of the 

judges' reasoning. At some points the judges seem to suggest that, as between the donor 
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and doncc, the legal title passes with the handing over of t~e shares and th~ com~leted 
r 

1
-c. 

1 
the compan)' ,·ust recording the donees legal ownership, which is trans,er cer mca e, . 

• · I At other points the ,·udgcs strongly suggest that, given the form of the 
JUSI wrong m aw. ' . 1 I 

r d M R declared an express trust of his legal Ill c lo l 1c shares in trans,er ocument, r ose · 

f fh. ·r 1-1 she managed to get the legal title transferred into her own name avour o 1s wue un , l • 

Now, of course, a donor can perfectly well declare a trust of his legal interest in this way 
until legal title passes, but if this is the true reasoning in the case then there 1s n~thing 

10 perfect, and the 'principle' in Re Rose has no foundation. At other pomts the Judges 
seemed to adopt a 'power analysis' (recall 4.8). l11at is, when Mrs Rose took possession 
of the transfer form and the share certificates, she was then in the position to (had, in 
factual terms, the 'power to') get the shares registered in her name; in equity she became 
the owner al that moment. Even more oddly, this was not a case where the wife needed 
equity to perfect this gift al all; the share transfer was duly registered in the books of the 
company, so the legal transfer of the title to the shares took effect in the normal way. 
The result of the C/\s holding was that, since the beneficial interest in the shares passed 
al the time the donor had done everything, a tax deadline was met which would not 
have been met at the time the legal title passed. It is not at all clear what justifies equity 
anticipating the transfer of the legal title in such a case by imposing a constructive trust 
on the donor, the only effect of which was to allow him to escape from the application of 
an otherwise clear ta.x.ing statute. 

8.12 Re Fry ( 1946) provides something of a contrast. ln that case a donor of British company 
shares who was resident in America was required by law lo obtain the consent of the 
British Treasury before he could effectively transfer his legal interest. While the donor 
had done everything he could, in that he had completed the transfer form in favour 
of his son and had submined the necessary forms to the Treasury, he died before the 
Treasury had gh·en permission for the transfer. Romer J held that the donee had ob­
tained no interest in the shares, and applying Milroy v Lord, refused to treat the transac­
tion as having passed the beneficial interest in equil)'· Romer J thought that it was up 
to the donor to obtain, not just apply for, Treasury permission, and that furthermore, 
smce the Treasury might have sought further information before granting permission, 
t~e donor might well have had an opportunity to scuttle his own gift by failing to pro­
v,_de that mfor_matJon;_therefore the donor had not done eveT)1hing necessary lo divest 
himself of his interest 111 the shares nor relinquished his power over them. 

8 .13 Mascall v Mascall (1984) is a case applying the Re Rose principle to transfers of land. 
There the court held that the intending donor had made a complete gift in equity to his 
son _by executing the registered land transfer document and handing it with th I d 
certJ_ficat~, to_ him. A~ '.t turned out, the father later reacquired the land ~ertificat:, l~s 
putting him 111 a posillon not to go ahead with the gift and ·1nde d h d"d h · · • e e I not want to 

avmg since fallen out with his son. Nevertheless, the court held that as soon as he had 
executed the transfer form and had given it with the la d t'fi h . . . n cer I cate t e gift was complete 
m equity, and so he was ordered to hand over the land cert iii t t 
could complete the transfer of the legal title into his own na::. e o the son so the \alter 

------------------------~P'.:'.e:'..rf'.:e~ct'.'.'.in~g~a~n~i~m~p'.:e~rfe~c::_t!g~iftt_2~2~7'.._ __ _ 

1he ambit of the rule was expanded by the CA decision in p . 
1 

,., . 
14 erinmg 011 V •YUIIIC (2002) 

6, 1here a shareholder properly completed a share transfer for . , f h · 
• h' m 10 ,avour o er nephew, 

bul lnste~d of _passmg t is t~ the company for registration, delivered it to one of the 

Pany s auditors; she also mformed her nephew of her I t 1- , com . n en ion to trans,er the shares. 

0 the strength of this and a statement from the auditor h h b . n . . • er nep ew ecame a director 
f ll,e company, a pos1llon that required a shareholding The h h Id d' d b , o · s are o er 1e e,ore 

the transfer was completed. Clearly, in this case, unlike Re Rose, the transferor had not 

done 'everything in her power' to secure the share transfer The CA h Id h h . e , owever, t at 
the shares were held on trust for the nephew, apparently on the basis that all that is 
required for the rule to operate is the execution of the transfer form with the intention 
that the transfer is to have immediate practical effect in circumstances where it would 
be 'unconscionable' for the transferor to renege on the transaction. But it is not clear 
how 'unconscionability' helps to explain equity's willingness to perfect imperfect gifts 
in these cases. There was no unconscionability whatsoever in Re Rose itself, although 
the court seemed to suggest that it would be unconscionable if Mr Rose had, for exam-
ple, kept any dividends that accrued after he had executed the deed of transfer. The gift 
was completed, and the only effect of the rule was a ta., saving. It is also not clear why 
it was unconscionable for !he father lo change his mind about making a gift of land to 
his son in Mascall. The decision makes the rule now very uncertain, and we can expect 
all kinds of imperfect transactions to reach the courts on the basis that it would be un­
conscionable if they were not perfected (see also Garton (2003)). As we have seen (4.8) 

Chambers (2005a) has proposed that these cases should be explained by a 'power' analy-
sis: where the intended donee acquires the factual power to obtain the legal title-such as 
in Mascall where by acquiring the land certificate and the transfer from the son was able 
to have the title transferred into his own name by sending these lo the Land Registry­
equity will anticipate the legal transfer and require the legal title holder to hold his title 

011 trust. As we have seen (4.8), there are reasons to question this analysis, al least in the 
way that Chambers puts it. In the first place, in the case where A had a power lo acquire 
an asset from B (B being under a corresponding liability that the property will go to A), 
this right of Ks most naturally seems to be the kind of right recognised in other areas 
of \aw as a 'mere equity'. Whilst this right is capable of binding third parties, it does not 
confer the beneficial ownership of the asset upon A. If this is right, then, the fact that 
the wife in Re Rose and the son in Mascall had the power to acquire title would not have 
entailed that Mr Rose or Mr Mascall senior held the shares or the land, respectively, on 
trust. This is not to say that this means that the cases were wrongly decided, only that the 
power analysis does not seem to explain them. Secondly, it is not clear that the 'power' 
analysis reflects the judgments in the cases. While something akin to a power analysis 
was adverted to in both Mascall and Pe1111i11gto11, the rationale of the judgments also 
seems to lie in 'unconscionability' of some kind ( which is not to say your author approves 
of that rationale), and that has nothing to do with a power analysis. Furthermore, one 
might ask why, in Mascall itself, the power analysis continued to apply given that at the 
time of the claim the father had recovered possession of the land certificate. so that the 
son no longer ha'd the power to make the legal title his own. On a true power analysis 
one would expect that equity's anticipation of the result would lapse whenever the power 
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f the vendor-purchaser constructive trust arisin · If I d ·1 d es in the case o . g on 
1tse apse , as 

1 0 
( 6 1 q)· though the constructive trust arises as r, h al of land 4 e se , soon 

a contract or t e s e . . , · this is conditional upon the purchaser being willi 
as the date for completton arm_es, h inted date; if he fails lo do that th ng 
a d able to pay the purchase price on I e appo . ' en the 

n . . b cause the purchaser is no longer m the position 10 e 
constructive trust evapor,ites e Id h b" d " n-

d b . t"II 10 the land. Why shou I e trust tn mg the fath force the contract an o tarn I e . d th 
I 

d . er 
in Mnscn/1 not likewise have evaporated when he_ reacqu'.re e a.n certificate, thereby 

. . . . 1 r h I obtain title? Fmally, \\e can return to Milroy v Lord .
1 making 11 1mposs1b e ,or I e son ° . 1 -

al . 10 suggest that the case was wrongly decided. For Mr Lo d self. The power an ys1s seems r 
. . , h's legal power of attorney from the uncle, to acquire le 

1 clearly did acquire a p0\1 er, 1 . . . ga 
title to the shares. It would seem that if the power analysis applied anywhere it was here, 

yet this is the reference case for the principle that equity will not perfect an illlperfect gift. 

II: The rule in Strong v Bird 

At common law the appointment of a debtor to be one's executor had the effect of cancel­

ling the executor's debts to the estate. This result was determined by the application of 

the following technical reasoning: the executor, on becoming the owner of the testator's 

property and the successor to all of the testator's rights in action, was placed in the posi­

tion of having to sue himself to recover the debt; since one cannot have a right of action 

against oneself, the debt was effectively cancelled. Originally equity prevailed over this 

rule and made the executor account for the money to the deceased's estate, but in Strong 
v Bird (1874) the Court of Equity held that the common law rule should prevail, if, and 

only if, the testator had manifested an intention lo forgive the debt in his lifetime and 

this intent continued up to his death. This is someth ing like the perfecti11g of a gift, since 

the debt is regarded as discharged without a formal release of the debt being made. 

The rule was extended in Re Stewart ( 1908) to apply not only to imperfectly released 

debts, but also to imperfect gifts, again if, and only if, the testator had manifested an 

intent to give the gift in his lifetime and this intent continued up to his death. Whatever 

the merits of this extension of the rule, it should be understood that with this extension 

equity is now positively assisting a volunteer. In Strong v Bird itself the court simply al­

lowed the common law rule to stand in particular cases, ie where the continuing inten­

tion of the testator was to release the debt. But there has never been any common law 

rule whereby an ineffective attempt to make a gift during the testator's life is made effec­

tive upon the putative donee's being appointed his executor. Equity is acting off its own 
bat to assist a volunteer in this case. 

8.17 Here are the oft-quoted words ofNe1•ille Jin Re Stewart: 

The reasoning is first that the vesting of the property in the executor at the testator's 
death completes the imperfect gift made in the lifetime and secondly that the intention 
of the testator to give the bene{ic·a1 · t h · 1 

'" erest to t e executor ,s sufficient to countervail the equity of th b fi · · 
. e ene ,cranes under the will, the testator having vested the legal estate 
,n the executor. 

a.1s 
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The fi rst leg of th is reasoning emphasises th ,, . 
h . e 1ortu1tous' vesting f th will perfect I e imperfect gift just because .

1 
. 0 e property: equity 

Th 
I gets into the hands of th . tended for. e second leg appears lo state th 

I 
h . e person 11 was in-

. a I e rallonale for pe r, r h . . the gift was mtended for the donor's execut . f r ec mg t e gift 1s that 
or, as I a donor's ap · t 

to be his executor has special significance in th " d poin ment of someone 
1s regar While one testator has faith in the trustworthiness and c · may presume that a 

ompetence of his chos . . 
ciful to believe that many, or indeed any testat . k h . en executor, 11 1s fan-

' ors PIC t eu execut · h kn that in doing so they will perfect any invalid g·ft 
I 

ors m I e owledge 
I s or re eases of personal debt d them during their lifetime. The rule seems to work 

I 
h . s ma e lo 

pure Yon t e basis of the 'fo t ·t , vesting of the property in the hands of the executors. r ui ous 

This view supports the extension of the rule in Re Jnn (193S) . . 
h . ies to imperfect gifts made to someone w o on the mtestacy of the donor is appointed f h d . . 

d' one O t e a mm1strators of the decease s estate (2.75). This extension was doubted · R G · ( 
. m e 0 11111 1979) by Walton J 

who would restrict the application of the rule to executo s b h ' 
r , ecause t ey are chosen 

by the testator, while administrators are chosen by the court 11 f 
. , usua . y rom amongst a 

number ~f people who m ight serve. Extending the rule to administrators turned the 

rule 11110 something m the nature of a lottery'. The rule in Strong v Bird itself creates an 
unprincipled lottery, however, because one cannot truly suppose that the appointment of 

a person to ~e one's executor indicates anything about the testator's intentions to perfect 

imperfect gifts-how many solicitors, do you think, advise their clients about the rule 

in Strong v Bird when instructed to draw up a will? As a rule by which imperfect gifts 

are perfected by fortuitous vesting, it applies just as much to the administrator as to the 

executor. The original reaction of equity to the common law rule regarding the release 
of the executor's debts is the right one: he should account to the estate for the debts he 

owes it. Once Strong v Bird overturned this sensible attitude of equity, then there could 

be nothing but a lottery in which some individuals will have imperfect gifts perfected, 
and others not, purely on the basis of who ends up, by hook or by crook, as the personal 

representative of the deceased. The rule has nothing to recommend it and the H L has 
never affirmed it; the UKSC should overrule it the first chance it gets. 

Applying the rule depends upon showing that the deceased had a 'continuing intention' 
to release the debt or make the gift. It is important to understand what 'continuing inten­
tion' means. In Re Pink (1912) Kennedy LJ said: 

{A] continuing intention on the part of the testator means . .. a continuing intention 
that the gift should have been given at the time it was given. 

Thus the deceased's intention must be that he had made an immediate gift that he thought 

was effective, and maintained that view up until his death. Thus properly understood, 

the deceased's intention is better framed as his continuing belief that he had released the 

debt or made an outright gift. Toe doctrine specifically does not cover an intention_ to 

make an inter vivas gift in the future, a promise to make a gift, or the mtenllon to g1_ve 
the property at one's death. Hayton (2001b, at 258-9) questioned whether the restn_c­

lion to failed immediate gifts is consistent, since once equity has gone so far as to assist 
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. b f' 1 ilous vesting, why should ii not allow the perfection of 

volunteers smtply ecause o ,or u , . . 
. . . . • ter vivas or testamentary gifts? Kod1lmye ( 1982) points 

promises or mlenuons to give III d d 
I I I reflects the situation as the decease un erslood ii lo out that the present ru e al eas 

. . . h h h d given away the property or released the debt, while the be-1e his view was I al e a ' 
. Id force promises that the deceased knew full well that he had suggested extension wou en 

not complied with. 

The rule in Strong v Bird requires that the property of a ~ift to be perfected _is specific and 
•d •fi bl b' 1 lier that might have been previously transferred m accordance 1 enll a e as su iec ma , . . . . 
with the deceased's beliefs/ intentions. Thus ineffective gifts of or promises to give future 

property (8.1 o) or sums of money cannot be perfected by the rule. 

Following Re Rallis Will Trnsts ( 1963). in which Buckle)' J made reference 1_0 the rule in 

Strong v Bird in finding that a trust was constituted whe~ the property fortu1to~sly came 

into the hands of the trustee, it appears that the rule applies lo perfect not only imperfect 

gifts but unconslituted trusts where the dcceased's personal representative is also the 

intended trustee. Again, the deceased must have maintained the continuing belief or 

' intention' Lhat he had constituted the trust, although in fact the transfer lo the trustee 

was ineffective. 

Ill: Donationes mortis causa 

B.22 Donationes mortis ca11sa (singular donatio mortis causa), also called 'deathbed gifts; are 

gifts that are made inter vivas, but which are conditional, only taking effect on death. If 
the donor revives and demands the properly back, he is entitled to it. Conditional gifts 

of tangible personal property, like a book or a bicycle, have always been possible at com­

mon law; the gift transaction takes place in the normal way by the transfer of possession, 

but on condition, and on death Lhe condition is perfected and the gift becomes absolute. 

The intervention of equity is necessary, however, to perfect gifts of things such as money 

in a bank balance or shares, which cannot simply be handed over on one's deathbed, but 

require more to transfer tille. 

8.23 Cain v Moon (1896) laid down the essential requirements for a valid donntio mortis 
causn (DMC): 

(I) The gift must be in contemplation, although not necessarily expectation, of 

death. All the reported cases deal with a donor suffering from illness, but, for example, 

going into batlle or attempting to dimb the Matterhorn should do. 

(2) The donee must in some respect receive the property in question before the 

death of the donor. Whal this amounts to turns on the nature of the property: for a chat­

tel, the donee must lake possession or acquire the means lo do so (eg the key to a box in 

which ii is held). Receiving some clear token of the property will suffice, as in Woodard 
v Woodard (1995), where receiving the keys to a car, although not the logbook, was suf­

ficient. For a bank account balance, some 'indicia of title' must be transferred, such as 

s.24 
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e osil book; in the case of shares, the deliver of . 
1he dk (PD1ifficy v Moilien ( 1968)), and the CA rec y. sdhare certificates has been held to 
~or ogn1se a DMC fl d ' 1 

, Hendley ( 1991) where the indicia of till 1 , 0 an ,or lhe first time 
in Sell 1 

• e rans,erred was the Ii tic deeds. 
(J) Finally, the circumstances must show that lhe ro e . 

l
·f ii turns out that he recovers; in other d hp ~ rly is to revert to the 

donor wor s, I e gi't m I b d d' 
the donor's i111per1di11g death It· ~• 115 e ma econ 1-

1;011111 °11 . . · as a common error in exams lo assume that 
I 
. perfect gifts followmg which the donor soon da· b · 

al 1rn . . , es can e perfected as DMCs-
1 gifts cond1t1011nl on the donors death may be A DMC h . 

on Y . · was eld valid where the 

d nor died from pneumonaa rather than from the incurable d' . 
1 o . . 1sease an contemp a-

. of which the gafl was made (Wilkes vAl/ington (1931 ))· h ' . 
110n , I 1s case as generally 

derstood to stand for the proposition that so Jong as the g·fi . d . un ' 1 as ma e m contem-
plation of death , it does not matter whether the testator dies in the particular way 

he expected. 

IV: Proprietary estoppel 

In certain cases of proprietary estoppel (4.28) the court, to give effect to the claimant's 

'minimum equity', will do what amounts lo perfecting an imperfect gift. In Pascoe v 
Turt1er (I 979) a man declared to the woman with whom he was living as her husband 

that the house was 'hers and everything in ii'. She spent most of her savings on the house. 

Following their separation he tried to turn her out. The court held that the minimum 

e uity in the case was for the man to transfer the fee simple to the woman. In both Gillett 
v toll (200 I) and 1110mer v Major {2009) men who had worked for most of their lives 

on the farms of others in the expectation that they would be given the farms, or part of 

thern, by the owner in their wills, were awarded freehold interests in the farmland on 

which they had laboured. 

Covenants to settle 

II d b being written in a deed. Formerly, s 2s Covenants are promises forma Y expresse Y ffi d h 
· . IJ b bl b of wax or a red wafer a xe to I e 

deeds needed to be sealed, typica Y Y a O 
. . ) A t 19g9 s 1) deeds 

(M · II eous Prov1s1ons c • • 
document; now (Law of Property isce an . d If the covenantor 1he 
must be signed and witnessed, and seals are no longer requ1hre .h . ed the ~ov­

d d t: ·1 I perform w at e promas ' 
party who makes the promise in a ee ' 

31 
s 

O 
d b •ng an action at common 

h th promise was ma e, may n 
enantee, the party to w om e d I f formal legal thinking: the 

Y much the pro uc 0 
law for damages. Covenants are ver ff h d d then the covenantee could 
deed itself was all-important. If the seal fell 

O I 
ed ee : st him the covenantor left 

. h nl enforce again ' . 
not sue upon it. If after havmg I e cove~a . the covenantee could sue on 11 

d . h nantees possession, I ·1 lhe deed undeface m t e cove t e expressions of vo untan Y 
. ( 1 4) Thus covenan s ar 

and be awarded damages agam · · • 
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undertaken obligations that, because they are expressed in a particular form, can be 

enforced al common law. 

8.26 b d . · · h d f om contracts. The modern law of contract dcvel-Covenants must e 1stmgu1s e r 
oped entirely separately from the law of covenants. The modern law of_ co~tract does 
not require any formal expression of an agreement for it to be legally bmdmg (except 

in so far as formality requirements have been imposed by statute, eg Law of Property 

8.27 

(M. II p · · ) Act 1989 s, requires contracts for the sale of land to be in 1sce aneous rov1srons , -
writing). In the course of their development of contract law, the court_s developed the 

doctrine of consideration. Why and how it particularly arose 1s complicated, but 111 its 

modern formulation it essentially requires that in order for a voluntarily undertaken 

obligation, roughly, a 'promise: to be legally binding, the person to ''.•110_111 it is made, the 
promisee, must have given value or 'consideration' for ii. The doctrine of cons1deralion 

has nothing 10 do with the law of covenants. A covenant is a formal means by which the 
common law allows persons to make legally binding promises, regardless of considera­

tion. In view of this, while promises under seal arc sometimes called 'specialty' contracts, 

it is not clear that one should treat covenants as governed by the law of contract per se, 

rather than b)' their own bespoke law of covenants, which will of course in many respects 

be similar or identical. This is of some importance, because covenants lo sellle arc ar­

rangements between two parties, the covenantor/seulor and the covenantee/trustec, for 

the benefit of a third party, the beneficiary. If the)' arc truly contracts, then they will be 

governed by the Contracts (Rights of Third Parties) Act I 999, which, basically for the 

first time in modern English legal history, allows third-party beneficiaries of a contract 

to bring an action upon it. However, if covenants arc not truly contracts, then the Act 

"~U not appl)'· We shall see. 

While equity will not assist a volunteer, equity will in many cases assist those who have 

given consideration by, for example, ordering the specific performance of a contract in 

certain circumstances. Bui combine the maxim 'Equity looks lo intent not form' with 

'Equity will not assist a volunteer' and it is clear that in equity a gratuitous promise is a 

gratuitous promise whether in a deed or not, and so equity will not enforce a promise 

just because it is in a deed even if the common law will. If I make a legally binding con­

tract to buy your Rembrandt, I will have given good consideration, and so not only may 

1 sue you for damages if you fail to deliver the Rembrandt, but I may also get an order 

for specific performance from equity (now governed by Sale of Goods Act 1979, s 52) 

because it is unique and money damages would be inadequate. If, however, you promise 

to give me the Rembrandt in a covenant, although I can still sue )'OU at common law 

for money damages if you fail to deliver, I cannot get specific performance from equity, 

because equity will not assist a volunteer. This marked distinction looks even more odd 

in light of the fact that neither the common law nor equity (Bassett v Noswortlry (1673); 

Midland Bank Trust Co Ltd v Green (1981)) is concerned about the 'adequacy' of con­

sideration, ie whether the amount paid for the property is substantial or trivial. Thus if I 

contract with you to provide you with a lease in return for your paying me a peppercorn, 

equity will specifically enforce that contractual obligation, indeed will treat me as having 

8.2s 

-
____________________ ::,Co'.:v~e~n~an'.'.:15~to1_:s::et~tl'.:_e~2::3~3 __ --

ranted you the lease already ( 4 .5 et seq), but if I make the same . . g . . . . promise ma covenant 
for no consideratton, 11 Will not. 

covenants to settle and marriage settlements 

A •covenant to settle' is simply a covenant lo create a trust, such as 'I, x, hereby covenant 

with y that I shall transfer Blackacre lo Yon trust for z•. While x may covenant with y 

to transfer property to him on trust for Zin any circumstance, covenants to sellle were 
typical provisions in marriage settlements. A marriage selllemenl is a trust created by 

a man and a woman in contemplation of marriage. Normally the property is vested in 

separate trustees, but in certain cases the husband would be the trustee. Marriage sellle­

rnents were popular amongst the propertied classes in the nineteenth century, and es­

sentially allowed the wife of the marriage lo have control over the property she brought 

into the marriage, because at common law a married woman's property became her hus­

band's; ii could thus be squandered by a wastrel husband, and if the wife were to die 
before her husband without ' issue', ie without having had ch ildren, the property brought 

into the marriage would pass lo him and thence lo his heirs. Thus the families of wives 

settled property upon them in trust, first, to allow the woman control over the property 

she brought into the marriage, because the settlement would give the wife certain powers 

over ii and, secondly, the trust would direct that the property of the wife would be held 

on trust for her next of kin, ie her own relations, if she should die without issue. 

8.29 Typically marriage settlements included covenants with the trustees of the settlement 

by both the husband and wife to settle 'after-acquired' property on the trusts of the set­

tlement. 'After-acquired property' is simply property acquired after the date of the mar­

riage, and such covenants typically restricted the obligation_ to prope_rty above a cert~in 

value. Coming from rich families, both the husband and wife were likely to mhent s1g· 

nificant wealth only after the marriage began, and the inclusion of.such inheri_ted weahh 
in the marriage settlement would naturally be 'part of the bargain that estabhs_hed their 

position in the dynastic line of both families. Thus both the husband and wtfe w~uld 
make a covenant with the trustees to transfer to them, on the trusts of the marriage 

settlement, any property they would receive over, say, £100 in value. These covenants 

were not made for any consideration recognised al common law. Equity, by contra~t
1
, 

'd · · ·nable' (A-G v Jacobs-S111111 
regarded marriage as ' the most valuable cons1 eratton 1mag1 h 
(1895)), and so, although equity would not enforce these promi~es to _settle bec~use I . e1'. 

. Id fi ce them because marriage cons1dera11on 
were formalised as covenants, 11 wou en or . d their 
had been provided. Furthermore, equity regarded the issue of _the marr~adge atnon and 

b ·,h· the marriage cons1 era 1 , 
issue, ie the children and grandchildren, lo _e ;v~f :arria e consideration applies o11ly 
thus able lo enforce the covenants. The doctrmd . / g piatio11 of marriage. A hus-

h 1 • settlements ma e 111 ,011 e111 
to marriage selllemenls, t a is t fi themselves and their chil-

, I I dy married who set up a trus or 
band and wiie iv 10 are a r~a the children are not within any marriage 
dren do not create a marriage settlement, and 

consideration. 

-
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The enforcement of covenants to settle by equity 

Covenants in marriage settlements 

. . iage consideration, il is willing to enforce covenants to Because equity recognises marr 
. . 1 1 that is it will order the covenantor to transfer the property settle tn mamage sett emen s, 

to the trustees of the settlement, thus constituting the truSl over the ~roperty specified 
. h p II K c (1913) is a hmical case. The settlement tncluded the usual tn t e covenant. 11 a11 v o · 1 .-

b h •r I ettle after-acquired property off 100 or more. The wife received covenant y t e wile o s . , 
E.285; she spent part of it and put the rest into bonds tn her husbands name. On the 
husband's death, the trustees of the settlement sued his executors for the transfer of the 
bonds to them so they could hold them on the marriage settlement trusts. The court 
held that it was the duty of the trustees to enforce the covenant, and equity would order 
specific performance of the covenant, as there existed beneficiaries of the marriage 
settlement who were within the marriage consideration. TI1e court held further that the 
E.285 was impressed with the trust the moment the wife received it, equity looking upon 
that as done which ought to be done (4.6). Thus not only would equity insist on specific 
performance of the covenant, but that the trust was constituted by way of constructive 
trust the minute the covenant could be performed. 

8.31 Re Plumptre's Marriage Settlement (1910) is a counterpart case: here, the next of kin, who 
were to take the property if there were no issue of the marriage, sued to enforce a cov­
enant 10 settle after-acquired propert)•. Their suit failed. TI1e court would not order spe­
cific performance, as they were volunteers, not being within the marriage consideration. 
Eve J relied upon the unanimous CA decision in Re Di\11giba11 (1879), in which Cotton 
LJ emphasised the distinction between a fully constituted trust, under which volunteer 
beneficiaries have just as much right as beneficiaries who have given consideration, and 
a gratuitous promise lo create a trust, which will not be enforced against the promisor al 
the suit of volunteers. 

8.32 What happens if a wife receives after-acquired property (bound by a covenant to settle) 
at a time when there are children of the marriage, but she never transfers the property to 
the trustees, and later the children die? Can the next of kin argue that tl1e trust was im­
mediately constituted by way of constructive trust as in Pullem when the wife received the 
property, since at that time the covenant was specifically enforceable, there being children 
of the marriage within the marriage consideration? Once a trust is constituted, it is con­
stituted for all the beneficiaries, volunteers or not (8.8); even if it is constituted as a result 
of a beneficiary who has given consideration suing to enforce the covenant, once the trust 
is constituted by the covenantor transferring the property to the trustees, it is constituted 
for non-volunteer and volunteer beneficiaries alike (Davenport v Bishopp (1843)). So if 
the wife had transferred the property to the trustees, the trust would have been consti­
tuted for all the beneficiaries, and if the children died the next of kin would have a perfect 
right to their benefits under the terms of the settlement. Therefore, does not the applica­
tion of the maxim 'Equity looks upon that as done . .. 'to constitute the trust immediately 

ie en orcement of 
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. onstructive trust also constitute the lru t f, 
via a c . d b I s or the next of k.i 1 1 

trust conslllule Y t 1e constructive trust be n. A as, no. Apparently 
the . h' h comes unconsrt d ' 

hen those w1l m l e marriage consid . . 1 ute again, believe it 
oot, w . eration d1sap ear b or 

st evaporates. According lo Eve l in Re Plumptre's M ~ ' ecause the constructive 
trU arrrage Settlement: 

[T)he argument founded on the rule that equity I k 
. . oo son that cu done h' h 

done is, in my opinron, met and disposed of by (th . w rc ought to be 
e vrew that/ this rule Ith h ally expressed in general terms, is by no means u . 1 ' , a oug usu-

n,versa ly true Whe th bl' . 
do what ought to be done is not an absolute duh, b · re e O 1gat1on to 

. .,, ut only an obligation · · , 
contract, that whrch ought to be done is only treat d d . arrsrng ,rom 

e as one ,n favour of some erson 
entitled to enforce the contract cu against the perso 1. bl . P 

n ra e to perform ,1. 

S ,olunteers such as the next of kin cannot rely upon . 
o' any constructive constitution of 

the trust. 

Although we have specifically looked at promises to settle , h th .d . . s.H . . . . v ere e cons, eratton 1s 
marriage consideration and the promise 1s expressed in a covenant th . . 1 h 

\ 

I 
I 

. · h . . . , e prmc1p e t at 
equity will assist someone w o has given consideration for the creation of a trust is of 
general application. Contracts to create trusts occur all the time in the commercial world 
as, for example, a contract whereby an agent is obliged to hold proceeds of sale on trust 
[or his principal (2.50) . Consideration has been given for that promise to 'settle', and 
equity will not hesitate to enforce it. The proceeds will be regarded as held by the agent 
on constructive trust when he receives them. 

The enforce~~nt of ~ovenants to settle at common law 

B.l4 So far we have considered the equitable enforcement of promises to settle, and we see 
that where consideration has been given, equity will order the promisor to transfer prop­
erty to the trustee thereby constituting the trust, and that in the meantime the promisor 
will hold the property in question upon constructive trust. On the other hand, where 
the intended beneficiary is a volunteer, equity will not order the constitution of the trust. 
This is all quite straightforward. So far the fact that these promises to settle have been 

II d. 'f th promises had been made orally, expressed in covenants has not rea y mattere , 1 ese . 
the results would have been exactly the same. Equity is not concerned with form, a·nd its 

h seen on whether cons1dera-willingness to enforce promises to settle turns, as we ave • 
. . ) , th · e has been given, not on the form lion (including marriage cons1derat1on ,or e promts d 

N h the nature of covenants oes 
in which the promise has been expressed. ow, owever, 1 . 

. th t are enforceable at common aw tr-
become important, because these are promises a_ 
respective of whether any consideration had been given. 

he settlor/covenantor, promises to transfer 
8.J S Consider the standard covenant to settle. S, 1 , B h beneficiary who is not 

t on trust ,or , t e ' the property to T, the trustee/covenan ee, 
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h
. If t the covenant and who is a volunteer. The question now is whether T 
1mse a party o • . 

should be able to enforce the covenant at com111011 law, and what thts would mean. At 

first glance, Lhere appears no reason why he should not. At co~mon law Tis a covenan­
tee and therefore the promisee of a legally enforceable promise. Can he not therefore 

bri~g a common law action for damages for breach of covenant against the covenantor, 

thereby getting money to the value of the property that ought to have been transferred 

on trust into his hands, and thereby constitute the trust himself? The answer appears to 

be 'no", although the cases that establish this have been extensively criticised. 

8 .36 The principal case is Re Pryce {1917), where Eve J held that covenantees/trustees ought 

not to enforce a covenant to settle in favour of next of kin who were volunteer beneficiar-

ies. Eve J reasoned as follows: 

'{V}olunteers have no right whatever to obtain specific performance of a mere covenant 
which has remained as a covenant and has never been performed': see per James LJ in 
In re D'Angibau. Norcould damages be awarded either in this Court, or. as I apprehend, 
at law, where, since the Judicature Acts, the same defences would be available to the 
defendant as would be raised in an action brought in this Court for specific performance 
or damages. In these circumstances, seeing that the next of kin could neither maintain 

an action to enforce the covenant nor for damages for breach of it, and that the settle­
ment is not a declaration of trust constituting the relationship of trurtee and cestui que 
trust between the defendant and the next of kin, in which case effect could be given to 

the trusts even in favour of volunteers, but is a mere voluntary contract to create a trust 
ought the Court now for sole benefit of these volunteers to direct the trustees to tak~ 
proceedings to enforce the defendant's covenant? I think it ought not; to do so would be 
to give the next of kin by indirect means what they cannot obtain by any direct proce­
dure, and would in effect be enforcing the settlement as against the defendant's legal 

nght to {the property in question]. 

8. 37 ~e stateme~t from Re D'A11giba11 (1879) that volunteer beneficiaries may not ob­

tam_ the eq111table remedy of specific performance of a covenant, whilst true, is not 

obviously relevant: it does not dispose of the question whether a trustee/covenantee 

'.11a'. sue on the covenant at com111011 law. To the extent that the sentence that follows 
indicates that damages would not only be unavailable in equity but also at law for 
breach of covenant following th J d. A · · · e u 1cature cts, 111s JUSt wrong (see EIJiot ( 1960)). 

'.f Eve ( only means that the volunteer beneficiaries would be unable to get damages 
m equity (because volunteers) or damages at common I (b . ti ) h aw ecause not parlles to 

ie covenant , t en again, this is true but as with th d ' . J I Th ' e prece mg statement not obvi-
ous y r/e evant. e real heart of the decision lies in the statement that by allowing the 
trustee covenantees to sue at common law th f ki 

h h 
, e next o n would achieve by indirect 

means w at t ey could not achieve directly and this \"Ould . ffi II h ' 
I f h 

• • m e ect a ow t e en,orce-
men o t e covenant to settle by volunteers . . I . ' m vio allon of the general pr·nc·ple The 
case is most easily criticised by point' h 

1 1 
· 

equitable principles to exc d th . mg out t at Eve J here seems to have allowed 
· ee e1r properiurisdi r Th c ion. e general principle, recall, is 
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that 'Equity will not assist a volunteer' t 'E . . h • no qu1ty will t d , 
By ordering that t e trustee/covenantee s an m the way of a volunteer' 

, s may not sue E J · 
the trustee/covenantees common law r i ht Wh • ve appears to trench upon 

g s. at has e ·t 
,ovenantee at common law sues upon h" qui Y lo say about whether a 

. 1s covenant? The c . 
assistance of equity at all; he is not askin , . ovenantee 1s not seeking the 

d 
. g ,or specific per~ 

rnon Jaw reme y to which he is entitled b h ' ormance, but for the com-. Y ts common I • h 
enant. From this perspective, Eve J has no . . d ' . aw rig t to enforce the cov-

JUrts 1ct1on to di h 
,~ay or another, and so the case is wrong! d .d rect t e covenantee one 

Y ect ed Two auth · · h 
the other way, Fletcher v Fletcher ( 1844) d R C · . on Iles t at appear to go 

an e ave11d1sh B • 
(1916), will be discussed at 8.49 - 8 .S0 . rownes Settlement Trusts 

8 38 It is important, however, to distinguish the q 1. h · ues ton w ether e ' ty ·11 II 
to pursue his common legal rights under th qui w, a ow a trustee 

e covenant to constitut th 
case of a party to the covenant who sues not 10 th e e trust from the • use e proceeds to · h 
but as damages for the loss suffered when the . constitute t e trust , covenant 1s not c · d C 
Hartley ( 1949) is such a case. In Cannon a man O . f arne out. mmo11 v • , n separating rom h ' -~ 
with both his wife and daughter to settle after-acquir d is wi e, covenanted 

. e property upon them, but did not 
The daughter, who had given no consideration but was h · . a party lo I e covenant brought 
an acl!on on the covenant al common law. ' 

S.39 Romer J awarded the daughter substantial damages for h c th • , ·1 . , er ,a er s ,a, ure to settle the 

property, statmg: 

In the present case the plaintiff. afthough a volunteer, . . . is a direct covenantee under 
the very covenant upon which she is suing. She does not require the assistance of the 
court to enforce the covenant for she has a legal right herself to enforce it. She is not 
asking for equitable relief but for damages at common law for breach of covenant. 

8.40 Re Pryce was followed in Re Kay's Settleme11t ( 1938) (albeit reluctantly by Simonds J) , 

and the latter was followed in Re Cook's Settle111e11t Trusts (I 965), so the principle 

that trustee/covenantees may not sue the covenantor at common law for damages 

must be regarded as authoritative. Assuming, however, that these three first-instance 

decisions may be reconsidered in a suitable case by the higher courts, we must ex­

plore the consequences of allowing a trustee/covenantee to sue upon the covenant at 

common law. 

8.41 If the trustee is allowed to sue upon the covenant, what remedy will he obtain? It 

seems quite clear that he will not be able specifically to enforce the covenant in favour 

of the beneficiary, that is to obtain an order that the covenantor transfer the property 

on trust to him, because an order of specific performance is an equitable remedy, and 

the trustee is a volunteer. (Beswick v Beswick ( 1968) establishes that a party to a valid 

contract, ie one who has given consideration, may obtain an order for specific perfor­

mance that benefits a volunteer third party, but in the case we are considering both 

the trustee/covenantee and the beneficiary are volunteers, so this equitable remedy is 

unavailable.) 
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. ci·on at common Jaw for breach of covenant, he may 
If the trustee/covenantee bnngs an 3 1 

. · I I 
. b F. st regarding the action as one part1cu ar y for breach 

recover on either of two ases. 1r , 

of covenant, not breach of contract: 

a certain sum the measure of damages (if that is the 
for breach of a covenant to pay · 
appropriate expression) is the certain sum. /Elliot (l 960)) 

Even in contract, generally the remedy in an action for an agreed sum is the payment 

of that sum (see Treilel (2003), at J013). Alternatively, according to the normal rule of 

common Jaw damages for breach of contract, the damages will be me~sured by the cov­

enantee's loss. Here again, the coven an tee's loss is the value of the promised property. It is 

sometimes argued that the trustee/covenantee has suffered no real loss himself, because 

it is the intended beneficiary who has really suffered a Joss by the covenantor's breach 

of covenant; therefore the covenantee's damages will be nominal (5.49) unless he can 

recover damages for the volunteer beneficiary as a third party, and the common law 

wiU generally not allow him to do so ( Woodar /nvestme11t Development Ltd v Wimpey 
Constructio11 UK Ltd (1980), HL). This is misconceived. Although in the deed the cov­

enantee is to hold the property 'on trust for' the beneficiary, the common law, you will 

recall (1.19), has always ignored the words 'on trust for'. It is no answer to a claim in 

damages for breach of contract at common law that the claimant is a trustee who was 

contracting for others, and the same is I rue here. 

8.43 If this is right, then the lruslee/covenanlee who is allowed to sue at law will recover the 

value of the trust property the covenanlor promised to transfer. It is here where things 

start to fall apart, because we must now ask, does the recovery of these substantial dam­

ages constitute the trust the seltlor/covenanlor intended? Another way of putting this 

is: for whom does the lrustee/covenantee hold the damages? The mere receipt of that 

property does not make the trustee/covenantee a trustee of it unless equity is willing 

to recognise the trust obligation. Or rather, the intended beneficiary will only be able 

to enforce a trust over that property against the trustee/covenantee if equity recognises 

that he holds the damages on trust for him. If this operation of securing the covenanted 

property is done entirely at common law, then it is still up to equity to decide whether 

the property is to be held on trust. In order to understand the issues at stake here, we 
must first make a digression. 

The trus~ of the benefit of a promise to settle 

8.44 Most commentators accept that the Rep , . • 
th 

ryce unen,orceabihty problem is avoided where 
e covenant to settle is a special one th •. 

Promise' perhaps l1'k th" . 'I h b at creates an immediate binding trust of the 
• e 1s. ere y covenant t I fi 

for Alice and the benefit f th ' 0 rans er £!,000 to Fred to hold on trust 
• o 1s covenant sh JI fi h · h b 

Alice.' The idea is that in th f h a ort Wll e held by Fred on trust for 
e case O I e normal covenant to settle, the covenantee is 
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t a trustee of anything until he receives th 
no e trust property h' 

nstituted and he becomes a trustee. Until th . • at w 1ch time the trust is 
co at ltme he hold h • 

enforce the covenant for himself absolute! Th' • . s is common law rights 
10 y. 1s special ki d f 

akes him a trustee at the outset, and the sub· n ° covenant, however 
ni Ject matter of th t • . ' 
·ghts under the covenant. ll1is might seem a t e rust 1s his common Jaw 

fl s range sort of tr 
t all. The right under the covenant is a perso 1 . h US

t property, but it is not 
3 na rig t but the · 
•ght a trustee may acquire on behalf of the tr t. d • . . n so is every contractual 

fl us 111 a mm1sterin · fi 
ight against a bank to the balance of the trust b k g II, as, or example, the 

r an account All . 
on trust. That is not the problem with the 'trust of th b Ii. can serve as rights held 

e ene t of the promise idea'. 

S lhe problem is that, according to this idea in the 1 s.4 • norma case of a cov t 1 . 
those in Re Pryce and Re Kay the covenantee is . 

1 
th enan to sett e like 

. no e trustee of his r i ht d 
covenant for the intended beneficiary. This is entire! . I "bl g s un er the 

. Y imp aus1 e. In the normal 
the trustee/covenantee 1s already a trustee of property d . case, 

. . un er a settlement into which th 
covenanted property will go 1f the covenant is performed Th h e 

. · us w en the settlor cov-
enants with the trustee to transfer property to him 10 h Id , 

. . . 0 on trust ,or the beneficiaries 
of the settlement, the trustee 1s immediately constituted tru t f th 1 1 . . . . s ee o e ega right to sue 
wider the covenant. This 1s so simply because he undertakes · th h . . . m e covenant to old the 
property ~e will receive under 11 as a trustee for the beneficiaries. As Hackney ( 1987, at 
117) puts 1t: 

At no stage does the transaction operate at common law alone, giving [the covenantee] 
any rights under the covenant, since the covenant is made to him as a trustee, any more 
than would a simple transfer of property to Y on trust for z give y beneficial property 
rights at common law. 

8.46 The alternative analysis, that the covenantee covenants for himself, would mean (I) that 

ii is up to the covenantee whether or not to enforce the covenant; since he covenants for 

his own benefit, it is up to him whether he pursues his rights to become a trustee; and 

(2) that it is up to the settlor/covenantor to enforce the trust against the covenantee when 

the covenantee receives the trust property, not the intended beneficiary, because if, when 

the covenantee receives the covenanted property, he refuses to hold it on trust for the 

beneficiary, then he is merely acting in breach of covenant, not breach of trust, because, 

remember, according to this view there is no trust until the covenantee holds the prop­

erty (gives effect to the intended trust terms) according to his common law obligation, 

ie in accord with his covenant. The intended beneficiary is not a beneficiary yet, and not 

being a party to the covenant himself, he has no rights to enforce it. Therefore to assume 

that the mere receipt o f the intended trust property by the covenantee constitutes the 

intended trust is to confuse equitable ownership with a common law obligation. 

8-47 According to this view, it would be up to the settlor (or following his death, his personal 

representative) to enforce the covenant and require the covenantee to hold the property 

on trust, and the settlor would have no obligation to the intended beneficiaries to do so. 

There is yet a further problem, which becomes apparent if the settlor doe~ try to enforce 

the covenant. Since the intended trustee is not to hold the property for his own benefit, 
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. h' no consideration for holding Lhe property on trust 
but as a trustee, the set1lor gives im d the constituted trust comes from the be 

. h • ht receive un er . . 11-
(any remuneration e mtg ·ty will not enforce Lhe obhgatton against th 

f th settlor) Thus equi e 
eficiaries, not ram e · , e requiring him to hold the property on trust 

d f specific penorn1anc , . 
trustee by an or er O I di·es· this 11~11 either be damages for breach of 

ft h. mmon aw reme • 
The senior is le to is co . II t to the value of the trust property, or restitution 

h · h ·11 essent1a )' amoun 
covenant, w ic wt fi d The upshot is that if the covenantee does not 
of the value of Lhe property trans erre . h . d d b ,1; • • 

. 1 ti set1lor/covenn11tor nor t e mten . e ene1 ,c1arres can 
covenant as a trustee, 11ert ,er ie .d . 

t 1/y to collstitute tire trust. These cons1 erattons strongly 
enforce the covenant so as nc ,in 

. •hich the covenantee does not covenant as a trustee, are 
suggest that such covenants, 111 11 

exceedingly rare, if not non-existent. 

8.48 Th h . d't have never given an}' explicit approval of Lhis analysis, and e courts, to t err ere 1 , 
• 1 h d • • · Re PrJ'Ce and Re Kay do not in any way seem to depend upon 

8.49 

certatn y t e ec1S1ons in 

it; indeed, if the judges in those cases thought that, it would be odd that lhey were willing 
to hear arguments, because the cases were applications by trustees seeking directions of 
the court as to how they should act as trustees. Neverlheless, 11 1s orlhodox to say that if 
in these cases the trustees had held the benefit of Lhe covenant on trust from the outset, 
their enforcement of the covenants would have been allowed. Support for this proposi­
tion is supposedly gleaned from two cases where it is said that covenants were enforced 
because, exceptionally, there was an immediate binding trust of the covenant: Davenport 

v Bishopp (l 843) and Fletcher v Fletcher ( I 844). 

Dnve11port involved a suit by a husband against the heir of his deceased wife for the 
transfer of property from the heir into the husband's marriage seulement. The heir ob­
tained the property by succession when the wife died, but it was property that the wife, 
when alive, was bound to transfer to the trustees of the settlement under a typical after­
acquired property covenant. The husband was not a volunteer, but since there was no 
issue of the marriage, a relation who was a volunteer would benefit if Lhe property was 
transferred into the settlement. The heir argued that while Lhe property should go into 
the trust so as to give the husband his benefit, the volunteer beneficiary under the set­
tlement should be denied any benefit from the property, having given no consideration. 
1n other words, the heir argued that even where someone who had given consideration 
wished to e~force the covenant and constitute the trust, he could only constitute it for 
himself, as it were, ~ot f~r any volunteer beneficiaries. Not surprisingly, Knight-Bruce 
VC found s~ch an '.dea msupportable, affirming the basic principle thal a lrust, once 
constituted, 1s constituted for all the beneficiaries voluntee s t 1 · h 'd , r or no . n passmg, e sa1 : 

The surviving trustee of the settlement, or his representative, may be thought to be a 
trustee of the covenant for the benefit both f M D . . 

[ 

0 r. avenport and of the heirs of MISS 
Lucas volunteers]. 

Put in context it is clear that Knight-Bruce VC is sim 1 .· . . 
different way that the t I h . P Y making the same pomt, m a , rus ee, w en sumg on lh 
in effect also sues fo th I e covenant on behalf of a non-volunteer, 

r e vo unteers, because b . . Y conslltutmg the trust he does so for all 

s.so 

8.51 
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the beneficiaries. It is 11ot a statement that the tru t , . . , s ee may sue ,or volunteers 111 spe-
cial circumstances where he 1s a trustee of the covena 1, 1 d d h d . . , . 11 . n ee t e ec1s1on turns on 
Knight-Bruce VC s accept mg that if there was only a volur,te b fi . h . . er ene c1ary, t e trustee 
could nol conSlltute the truSl. TI,e result, then, is that the case reiterates the Re Pryce line 

Of cases-that truslees/covenantees are always trustees ofth • , b e promise 111 a covenant ut 
that does nol entail that equity will allow them to en'orce a grat ·1 ' ti " u1 ous covenant to set e. 

In Fletcher v Fletcher 0 844), a father had covenanted lo transfer properly upon trust 
to named persons as trustees for his sons, but did not do so. Wigram vc held that the 
covenanl was enforceable by either the named trustees or the intended beneficiaries. The 
essence of his judgment on lhe enforceability point is in these lines: 

According to the authorities I cannot, I admit, do anything to pe1ect the liability of 
the author of the trust. if it is not already pe1ect. This covenant, however. is already 
pe1ect. The covenantor is liable at law. and the Court is not called upon to do any act 

to pe1ect it. 

What Wigram VC has decided here is simply that a covenantee may sue a covenanlor at 
common law for the trust property. In other words, the decision is simply a decision con­
trary to the ruling in Re Pryce. He only then goes on to consider an objection by counsel, 
that Lhere could not be a trust of the benefit of a covenant. Wigram VC did not think 
'there is any difficulty in that'. Therefore, while the case is authority, contrary to Re Pryce, 
that a truslee/covenantee may sue al common law on the covenant, it does not make the 
right of the trustee/covenantee lo do so depend upon finding 'a trust of the benefit of the 
covenant' as if that were something special. Fletcher v Fletcher is not the only aulhority 
that contradicts Re Pryce. In Re Cavendis/r Browne's Settlement Trusts (19 I 6) Younger J 
held that trustees were entitled to substantial damages for the breach of a covenant to 
settle. The case is badly reported. Fletcher is one of the cases listed as having been cited 
to the court, but there is no indication that the case turned on the particular finding of a 

trust of the benefit of the covenant. 

In Re Cook's Settlement Trusts ( I 965), Buckley J considered an argument that the cov­
enant crealed an immediate binding trust of the promise, but decided against on the 
ground that there cannot be a trust of a promise to transfer future property. This is 
simply ill founded (see eg Lloyd's v Harper ( I 880)). As a result it is difficult to know what 
the case stands for, but since there was no analysis of Fletc/rer, one should not draw the 
conclusion that the case lends weight lo the thesis that Re Pryce prevents the enforce­
ment of a covenant because the covenantee is not a trustee of the benefit of it. 

We can now return to the question of what Re Pryce actually stands for, and the related 
uld h Id th damages he was awarded if he were 

question for whom the covenantee wo o e . . 
able, pace Re Pryce, 10 sue on the covenant al law. If the preceding cons1derat1on of the 
'trust of the benefit of the covenant' idea is correct, then virtually all cove_nantees of 

f h · · ht d r the covenant If that 1s so, then 
covenants to settle are trustees o t etr ng s un e · 
the decision in Re Pryce does not mean that the court is interfering in the enforcement 
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. h nake himself a trustee; he is a trustee alread 
' man law ng t to I . h , . . y. 

of a covenantees com his common law ng ts to get m , o r reali 
. trustee not to use se a 

The court is directing 3 

1 b cause the common law right is founded 
I • 1 property, pure Y e on 

common law c aim 0
, k Re Pryce means that the court will not all 

I • B)' the same to en, ow 
a vo untaq• promise. 

1 
. ht held by the trust, if this right is only th 

be ti · force a common aw ng e 
a ne c1ary to en . , bleat common law. It must be emphasised th 
b ti f I I promise en,orcea at 
ene Io a vo un ary . . for equity 10 take. Equity has jurisdiction over trust 

th· · a perfectly coherent position bl bl s 15 
is . . . d if .1 , will not impose new equita e o igations on peopl 

and their const11ut1on, an equi ) h , th k e 
h d do not wish to have l em ,or e sa e of those wh who do not presently have l em an . . , fu o 

. h h that is fully consonant with equity s re sal to interfer have not paid for t em, I en . . . e 
against a legal owner whose conscience is not affected, and m the eye~ of equity It is not 

. bl I fuse to con'er a gift on someone, even 1f one earlier promised to do unconsc1ona e o re " . 
so (although this view might need to be revisited in light of Pemungton (8 -14) ). In short, 
equity will not allow a trustee or a beneficiary to enforce_ a voluntary pro'.111~e to bring 
property into the trust. It is of no moment, on this analysis,_ that the promise 1s ,one that 
the law would enforce as far as ii can, ie getting property mto the covenantees hands. 
Equity has charge of trustees and beneficiaries, and if equity will not enforce a trust over 
property that results from the enforcement of a gratuitous promise, then it will insist that 
the trustee, who is the promisee of that promise, should not enforce it. 

If this is right, it is simply not clear how equity would respond to the case of a trustee who 
does somehow manage to enforce his rights at common law to \\~11 substantial damages. 
On one hand, equity might require the trustee to hold the damages on trust for the intend­
ed beneficiary, because the covenantee is a trustee after all , and equity's refusal to assist a 
volunteer ought to be restricted to preventing the enforcement of a voluntary promise to 
settle when equity's assistance is required, or, perhaps, when its directions are sought-it 
may be significant that in both Re Pryce and Re Kay the trustees were seeking the advice of 
the court as to whether they should enforce the covenant at common law. This \~ew might 
be strengthened by the attitude of the court to 'fortuitous vesting' (8.55), to which we turn 
shortly. If the court is willing to treat the settlor/covenantee's trust as constituted so long as 
the property gets into the trustee's hands, then the court may treat the trustee/covenantee's 
own actions that result in this as equally constituting the trust. Certainly if Re Pryce were 
overruled, and trustees were not prevented by equity from suing on covenants, the result 
would be that they would hold the damages on trust for the intended beneficiaries. 

If, howeve_r, Re Pryce remains an authority, and a lrustee/covenantee sues and wins dam­
ages (ie without having sought the directions of the court first as to whether he might 
do so), Hayton (200ib, at 253) argues that equity will step in and make the trustee/ 
~ov~nantee hold the damages on resulting trust for the settlor, ie the covenant or whom he 

as Just successfully sued at common I Wh , 5. . . 
equity will I ll h b aw. y. mce equity wtll not assist a volunteer, 

no a ow I e eneficiary to enfo I f h 
I . rce a rust o I e damages against the cov-enantee trustee. This would be in line w·th th . 

it one step furthe t 1 . 1 
e preceding analysis of Re Pryce but takes r: no on y will equ·1 ~ 

a promise in the volunt , , 
1 
Y no_t en orce a constituted trust of the benefit of 

eer s ,avour but neither w·n ·1 ' 
of the enforcement of th 1 . ' 1 1 en,orce a trust over the proceeds 

a promise by a volu 1 ( 
n eer at common law) either. But, says 

s.ss 

8.56 
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J·fayton. neither can the trustee/covena t k 
n ee eep the da C • 

undertook the covenant as a trustee Equ·t .
11 

mages or himself, because he 
· 1 ywi therefore m k h' h I upon resulting trust for the covenantor p 11. h a e 1m o d the damages 

· u 1ng l em both b k · h .. at the beginning. This, so the argument go . 'fi ac 111 l e pos1t1on they were 
es, JUstJ es Re Pryce Th f . the whole pointless process from the outs I Cl , · e court o equity stops 
e · ever, don l you think? 

Fortuitous vesting of the trust property 

In Re Brooks' Settlement Trusts ( 1939) Lloyds B k 
. . • an was trustee of a marriage settlement under which the wife had a power of appointm I o f h ' 

. . . · en · ne O er sons created for himself 
and Im wife and children a voluntary settlement of h' h LI d 

. , w JC oy s Bank was also the trustee, to which settlement he assigned all his intere 1 · h . . 
. , s m any property e might receive 

as a result of his mothers appointing property to him from h -
1 

. 
. . er marriage sett ement. His 

mother di~, by dee~, appomt property lo her son. Before this appointment, Lloyds Bank 
held legal title to this property as trustee for the mother· ifit carr·ied t th · 

. . . . , ou e appomtment 
b)' complymg with her exercise of its power of appointment it would transfer the prop-
erty to the son. But Lloyds Bank had a second role as trustee ofth · I 

, e sons own sett ement 
and, according to this s~ttlement, this self-same property was to go into it. So Lloyds 
Bank held the property either as trustee of the mother's settlement, under which it ought 
to pay the money out to the son, or it held it as trustee of the son's own settlement, as 
property that properly belonged in it. The question, then, was whether the son's assign­
ment of any property he might receive by way of his mother's power of appointment, 
combined with the fact that the trustee had the legal title to the property, amounted to 
the constitution of the son's settlement. Farwell J decided it did not: 

The son had no more than a mere expectancy under the marriage settlement until the 
appointment was made. That being so, the son, when he assigned his interest under the 
{marriage] settlement to the trustees of{his own] voluntary settlement, . .. was assigning, 
or purporting to assign, something to which he might become entitled in futuro-not a 
contingent interest, but a mere expectancy. It is clear on the authorities that he cannot 
be compelled to allow the trustees to retain the appointed sum, and that he can call on 
the trustees to pay it over to him. 

Farwell J said that in the case of an assignment for value, ie where there was considera­
tion, the trustees could hold the property on trust, enforce the covenant as it were, on 
the principles of Re Ellenborough (8.10), ie on the basis that equity would treat the as­
signment of future property as a promise for consideration to assign the property if and 
when received. But here, as there was no consideration allowing equity to treat the in­
valid legal assignment of a mere expectancy as a valid promise lo assign, and further that 
there was clearly no declaration by the son as a trustee himself, Farwell J held that the 
son retained beneficial ownersnip of the property appointed, and ordered Lloyds Bank 
to pay the money to him. 
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. nfortunate, and said that the law: 
8.57 Farwell) viewed this result as u 

l , J olunrary settlement, even to the extem of 
. . .bl I enforce the sons v 

makes 11 1mposs1 e O 
1 10 retain as subject thereto, the money in 

permitting the trustees of that settlemen , 

their hands. 

II ) •ght have reached the opposite result had the 
· d. t that Farwe mi 

This appears to in ica e . b mere expectancy at the time of the son's assign. 
II d t · question not een a 

so-ca e proper Yin h • contemplated in the covenant not been future 
ment In other words, had the proper., d h 

· . h , b held 10 bind the son, an t e trustees could have 
roperty the covenant might 3' e een . 

P ' 1 1 , settlement. But even 1f that were the case, the son 
devoted the property to the vo un af) • 

. h b.d db , the covenant and assigned the property into the voluntary 
still would not ave a I e ) f · I · 

Id till have legal title only because o its mu t1ple roles, not 
settlement. The trustee wou s . 

h h d • d the property in other words merely by virtue o f the for-
because t e son a ass1gne • 

. .·. f h ty But as Hayton (2001b, at 254 el seq) argued, given the tu1Lous vesting o I e proper . , . . 
decision that Farwell J made it was not consistent of him to think there would have been 

a different result had the son's assignment been for existing property, because the case 

turns not on the law regarding the effectiveness of legal assignments, but on equity's re­

fusal 10 assist a volunteer. Jf there had been consideration for the son's assignment, then 

equity would have assisted; equity would not have let the fact that this was an assignment 

for future property stand in its way- equity will treat an assignment of future property as 

an enforceable promise to assign where consideration is given (8.10). On this interpreta­

tion, then, an expansive view of the maxim 'Equity will not assist a volunteer' was taken, 

giving rise, according to Hayton, to the principle that 'only the settler (or his agent) can 

constitute a trust'; a trust should not be regarded as constituted by mere chance, as op­

posed to by the settler's own act. 

8.58 The counterpart case supporting the validity of fortuitous vesting is Re Ralli's Will Trusts 
(1964). Here a wife covenanted in her marriage settlement to assign property she ac­

quired during the course of her marriage. The after-acquired property in question was 

a reversionary interest under her father's will, which fell in after her mother died, but 

which she never assigned. She died, and as it turned out, the sole remaining trustee of 

the marriage settlement was also the executor of her will, so he became the legal owner 

of the reversion she ought to have assigned to the marriage settlement when she had 

first received it. Buckley J decided the case on the terms of the or iginal marriage settle­

ment, holding that under a clause of the settlement the wife declared that she held an y 

existing property on trust for the marriage settlement, and further that the reversionary 

interest was existing property at the time of the creation of the settlement; therefore, the 

wife had declared herself a trustee of the reversion on the trusts of the marriage settle­

ment from the outset; consequently her executor held the property on the same trust 

when he received the legal title to her estate. But Buckley ) went on to state obiter that 

even if this were not the case, the property became subject to the settlem: nt tru:ts by 

the fortu itous circumstance that the trustee of the settlement was the same person as the 
executor of the will: 

8.s9 

8.60 

__________________ F:_::0:r~tu'.'.'.it.'..:o'..'.us~v~e::s~lin~g~o~f~t~he~tr'.:us'.:l~p~ro:':p'.:e~rtyY_~2~4~5----

That the {trustee] holds the fund because he was . 
. appointed trustee of the will is irrel-

evant. He 1s at law the owner of the fund and th b . 
. . e means Y which he became so have 

no effect on the quality of his legal ownership. The que 1- .. i h . 
. . s ion 1s. 1or w om, if anyone 

does he hold the fund in equity? In other words wh ' 
. . . . . . ' 0 can successfully assert in equity 

against him d1sent1tling him to stand on his legal right? 

Buckley J held that the wife, if she were alive could not k 1 . . 
• ma e sue 1 an assertion against 

the executor/trustee (and her legatees u nder her will could t b . b . 
. no e m a etter pos1-

tioo) because 111 order t~ as~ert her ~ight to the fund, she would have to show that the 

trustee could not conscien llously withhold it from her; but all the trustee had 10 do 

,~as point to the covenant to show that in conscience he should withhold it from her. 

It was the beneficiaries under the covenant who in equ ity had the su · I · . penor c aim upon 
his conscience. Buckley J accepted that the constitution of the trust in this case would 

be fortuitous, and that if the executor of the wife's will had been someone different, so 

,~ould have been the result . But this naturally turned on the fact that the operation of 

the maxim 'Equi ty will not assist a volunteer' is in a sense inherently fortuitous, because 

il only goes so far as to prevent a court assisting a volunteer in transferring property 

to constitute a trust; it does not compel equity lo positively d ivest volunteers of the 

benefits once their trustee obtains legal ownership. Such a view is, of course, in direct 

conOict with the principle that Hayton asserts, that 'only a sett lor or his authorised 

agent can constitute a trust'. 

There is a lurking problem in Buckley J's framing of the principle upon which fortui­

tous vesting operates, which is this: he says essentially that a trustee as bare legal owner 

must decide who, in equity, has the best claim upon hin1. Here the question was in what 

capacity did the trustee/executor hold the fund: as trustee of the marriage settlement 

or as executor of the will? Now it may perhaps be fair to demand that a trustee/execu­

tor in the context of a close family arrangement like this one might ask himself such a 

question and be bo und to take cognisance of the answer; if therefore, in this case, the 

trustee/executor paid out the money to the legatees under the will he could be prop­

erly held to be in breach of trust. But is it at all sensible to make this question-posing 

approach into a general principle determining whether a trustee is in breach of trust? 

Take the case of Lloyds Bank in Re Brooks' Settlement Trusts, which is undoubtedly the 

trustee for thousands of separate trusts. Qua legal owner, Lloyds Bank owns all that trust 

property as a single legal owner and, in Buckley j's view, Lloyds merely looks round to 

the various equitable claims that can be made upon it under those thousands of trusts 

in order to decide where its duty lies. But in the case of a large trustee such as a bank 

that is a counsel of nonsense. Clearly it must (for accounting purposes at least) segregate 

the trust property it legally holds into separate accounts relating to '.he di~erent trusts 

it administers. Should a bank really be in breach of trust if property is appomted under 

one trust, and it pays it out without knowing that such property is also subject to a cov­

enant in another trust, which it is administering quite separately? Is a bank or any olher 

1. (·f 1 1· t could even be kept) of actual and professional trustee required to keep a 1st I sue 1 a 1s 
possible cross-references between all the trusts it administers? Can Buckley I really be 
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. d to survey all their trusts as a unit, treating 
ht to be require k 

suggesting that trustees oug f rt)' and checking to ma ·e sure that none 
themselves as legal owners of a big pile O prope ' 

of the provisions overlap? 

themselves as separate trustees for separate 
8.61 T h e the duty to treat 

Surely not. rustees av . te funds and consequently they should 
I d k the property in separa ' . 

sett ements, an to eep . s that give rise to fortuitous vesting at 
Ii bl fi f: T t find cross-connecuon ' 

not be a e or 31 ang O 
. bl ights are constituted by the fort · 

least unless and until a beneficiary whose equita e r . . · · Ut-
. . Th. blematic aspect of 1mposmg an obligation to cross-

tous vesting notifies them. is pro . B kl J' b · . 
. I t d trusts surely indJCates that uc ey so lier dictum 

check what might be very unre 3 e h th ' 
b t • ted in its operation to cases w ere e trustees are if it is correct at all, must e res nc 

f h . 1 ki. connection between the trusts that work to vest trust actually aware o t e inter oc ng 

property fortuitously. 

8.62 A final point: Buckley J based his decision in part on the rule in S/rong v Bird. ~ven if the 

extension of this rule to the perfecting of trusts that the testator intended m his lifetime 

by the vesting of the trust property in the executor or administrator is correct, its appli­

cation to the facts in Re Ra/Ii is questionable. Buckley J did not refer to any evidence of a 

continuing intention to constitute the trust, and the requirement of continuing intention 

is the only thing that keeps that rule \\~thin any manageable bounds at all. The applica ­

tion may, perhaps, be explained, by considering the covenant itself to be evidence of a 

continuing intention where no other evidence is available. 

8.63 

8 .64 

Concluding considerations 

The complications in this area of law arise from a failure of fusion (1.16) of equity and 

the common law to take place with respect to gratuitous obligations. It should not 

matter that the recognition of binding but gratuitous promises was first recognised by 

the common law. If the law (meaning the English legal system, not the common law) 

provides a means by which gratuitous promises can be made legally binding, then 

that m~ans should be available for promises of all kinds unless good reason is given 

ot~erw1se, an_d no reason is discernible in the cases that would rule out binding, gra­

tutto~s promises to settle. 'Equity wi lJ not assist a volunteer' is a slogan, not a reason, 
m this respect. 

Precisely the same point applies to the availability of orders for specific performance. 

It should not matter that equity devised the remedy of specific performance. It should 

be edmployded by th_e co~rt whenever it is just to do so, and its use or restriction should 
not epen upon its historical pro b . . 

• . . venance, ut upon pnnc1pled reasons as to why its 
use is appropnate an one circumstance but not another Whil . U b h 
that such principled reasons ma be glea · e it may we e t e case 
Equity, it makes no sense l yth I n_ed largely from past decisions of the Court of 

0 say at on Y Judges acting a · · d 
grip on the remedy and that therefor . . s equity JU ges have a coherent 

e it is not a remedy of the legal system as a whole. It 

- _____________________ _:S~el~f-~Te~s~t Q~ u::es~ti~o:'._'.n:_s ~ 2~4~7 ___ _ --
hould be available on demand to judges to employ whe . . 

s . rever 1t appears appropriate to 
do 50 If the law treats a gratuitous promise to transfer that R b d 

1 . . . _ . em ran t as egally bind-
ing because it is_ex~ressed ma covenan'., then the enforcement of that right should turn 

on the same pnnc1ples as apply lo a nght arising under a contract for consideration, 

Unless there are good reasons why not. Specific performance 1-5 
g·iv d 

. . en un er a contract 
because the Rembrandt 1s unique and so money damages would b . d 

. e an ma equate rem-
edy. 11,erefore specific performance ou~ht to be given lo enforce the same obligation 

expressed m a covenant, although gratuitous since money damages · t h , are JUS as muc an 
inadequate remedy here and for precisely the same reason. 
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SELF-TEST QUESTIONS 

In 1985, Fred and Barbara created a settlement on their divorce for their then minor 

children, Claire and Eric. The trustee of the settlement was Tony, Barbara's brother. The 

settlement was originally constituted by the transfer of £100,000 to Tony, and in the trust 

instrument were included covenants by both Fred and Barbara to settle one half of any 

property either might thereafter acquire by legacy or inheritance. 

In 1987, Fred made a separate covenant with Tony to transfer one half of any royalties on 

his new book, to be held on the trusts of the settlement. The book earned £50,000, but 

Fred never transferred any money into the settlement. 

In 1988, Barbara received a legacy of £250,000 in shares of G Ltd. She has always paid the 

dividends to Claire, and said on numerous occasions that she intended to give the shares 

to Claire. On 1 o July 1995, she made an appointment in early August with her solicitor for 

the purpose of executing the share transfer to Claire. 

On 13 July 1995, Fred and Barbara both d ied from food poisoning after attending Eric"s 

university graduation. Fred left all his property to his brother Stuart, who is also the 
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executor of his will. Barbara died intestate, and Tony and Claire have been appointed 

administrators of her estate. 

Advise Eric. 

2 In what circumstances will equity perfect an imperfect gift? Are any reforms in the law 

indicated? 

3 To what extent is this a correct statement of the law: 'Only a settler can constitute a trust'? 

✓ 

Trusts and purposes 

SUMMARY 

The beneficiary principle and the invalidity of private purpose trusts 

Anomalous valid purpose trusts 

Powers for purposes 

An enforcer principle? 

Valid trusts for persons 'limited by a purpose': Re Sanderson's Trust 

The bare trust with mandate and Quistc/ose trusts 

-

Gifts to unincorporated associations 

The dissolution of unincorporated associations 

Less than unincorporated associations: the case of political parties 

The rule against perpetuities 

9.1 This chapter concerns how the law enables a person to devote thei r property to the car­

rying out of purposes, but restricts the ways in which that can be done. Although trusts 

are typically involved in legal mechanisms by which property is devoted to a purpose, 

this is almost always part of a mechanism that employs both the trust and a contractual 

obligation of some kind. In general, the law does not allow you simply to transfer prop­

erty on trust to carry out a purpose, for example '£10,000 on trust to oppose UK entry 

into the commo n European currency: unless the purpose is charitable, also known as 

'public'. This 'no private purpose trusts' rule is a corollary of what is known as the 'ben­

eficiary principle'. 

The beneficiary principle and the invalidity 
of private purpose trusts 

9.2 The 'beneficiary principle' can be stated thus: for a trust to be valid, it m ust be for the 

benefit of ascertainable individuals, ie specific beneficiaries. The corollary of this rule is, 

roughly, that equity will not recognise a trust to carry out a purpose, since the benefits of 

carrying out a purpose cannot be localised to specific individuals. Hence, the principle 

is also framed as the 'no purpose trusts' rule. 
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9.3 The two most quoted statements expressing the 'no purpose trusts rule' come from the 
case of Morice v Bishop of Durham (1804, before Sir William Grant MR, 1805 on appeal 
to Lord Eldon LC). Both emphasise that for a trust to exist (putting charitable trusts to 
one side), there must be someone who will have standing to bring the trustees to coun 
to enforce the trust obligations against the legal owner. Thus the court must find definite 
objects, ie beneficiaries, who can bring the trustees to court. Sir William Grant MR said: 

There can be no trust, over the exercise of which this Court will not assume a control; for 
an uncontrollable power of disposition would be ownenhip, and not trust .. . There must 
be somebody, in whose favour the court can decree performance. 

Implicit in this statement is the view that only those who are intended to benefit qua 
beneficiaries have standing to enforce it. This rule is in essence parallel to the 'privity' 
rule of contract law: only those who are right holders under the trust may enforce it, not 
every Tom, Dick, or Mary who might like to see it carried out. 

9.4 From this point of view, the beneficiary principle can be regarded as a corollary of the 
certainty of objects requirement: if a trust is expressed in terms of a purpose, then it 
will be impossible to determine any definite objects of the trust, and therefore there are 
no persons at whose insistence and for whose benefit the court can order the trustee to 
carry out the trust. Lord Eldon clearly equates the court's control over the trust with the 
existence of ascertainable objects and indeed, subject matter: 

As it is a maxim, that the execution of a trust must be under the control of the court, it 
must be of such a nature, that it can be under that control; so that the administration of 
it can be reviewed by the court ... unless the subject and the objects can be ascertained, 
upon principles, familiar in other cases, it must be decided, that the court can neither 
reform maladministration, nor direct a due administration. 

9.5 The best statement of the principle, however, is Roxburgh j's in Re Astors Settlement 
Trusts (1952). In 1945 Viscount Astor made a settlement of most of the shares of 'The 
Observer Limited'. The income from the trust fund that was set up was to be applied to 
a number of purposes, including the maintenance of good understanding between na­
tions, the preservation of the independence and integrity of newspapers, editors, and 
writers, the protection of newspapers from control by combines, and the improvement 
of newspapers. It was admitted that the purposes were not charitable (see Chapter 13). 

9.6 Roxburgh J framed the beneficiary principle in this way: 

The typical case of a trust is one in which the legal owner of property is constrained by a 
court of equity so to deal with it as to give effect to the equitable right of another. These 
equitable rights have been hammered out in the process of litigation in which a claim­
ant on equitable grounds has successfully asserted rights against a legal owner or other 
penon in control of property. Prima facie, therefore, a trustee would not be expected 
to be subject to an equitable obligation unless there was somebody who could enforce 

__________ Th_ e_b_e_n_e_r_,c_ia_ry:_:_p_ri_nc.:.:i:p:.::le_:a::_n:d~t.:_:h:e.'.'.in~v'.'.'.a~lid~i~ty~o~f.£p~r1~v~at~e.£p~u~rp~o~s~e~tr~u~sts::_..!_2S:l~ ---

a correlative equitable right, and the nature d 
an extent of that obi" t' 

worked out in proceedings for enforcement. iga ion would be 

According to Roxburgh J, either the legal owner of the . 
9-1 . lf h . h property is under an equitable ob-

ligation or he 1s not. e 1s, t en someone else must ha cl ' . 
. hi h b ve correspon mg equitable rights 

against hm1 w c can e enforced. If he is not then he ca cl 1 . h h 
I . 1 b , n ea wit t e property as he 

,l'ishes because 1e 1s t 1e eneficial owner. Roxburgh J sees cl b . 
. . . . . no groun etween these two 

alternatives, and it 1s submitted that he 1s perfectly right not t Th . 
• . 0 see any. every existence 
of a trust turns on there being a trust obligation to someone h • 

. . w o, m consequence, has eq-
uit~ble ownersh_ap of the 11 ust property. If we take the requirement of equitable ownership 
seriously, speaking about the need for someone wtth standing to enforce the trust is a dis­
tinctly second-order w~y of framing the beneficiary principle. The essence of the principle 
is that for a trust to exist, there must be someone other than the trustee who has the real 
beneficial ownership of the trust property. If there is no such person, then not only is there 
no person to enforce obligations against the trustee, but more fundamentally, there are 110 

trust obligations to enforce, for the legal owner owns it for his own benefit absolutely. 

9.s Since, however, in cases of this kind the settler has clearly intended to create a trust by 
transferring the property to a trustee, the trustee cannot keep the property for himself . 
An ART (5.3) arises, because the settler has failed effectively to dispose of the beneficial 
interest in the property. In this case he fails to do so because he tries to do the impos­
sible-create a trust without a beneficiary, which for equity is no trust at all. 

9.9 There is a well-established exception to this rule in the case of trusts for charitable pur­
poses. The duty to enforc.e charitable trusts fell on the King as parens patriae, and on to 
the Attorney-General as his legal representative. 'But: said Roxburgh J: 

9.10 

9.11 

if the purposes are not charitable, great difficulties arise both in theory and in practice. 
In theory. because having regard to the historical origins of equity it is difficult to visu­
alise the growth of equitable obligations which nobody can enforce, and in practice, 
because it is not possible to contemplate with equanimity the creation of large funds 
devoted to non-charitable purposes which no court and no department of state can 
control .. . If the purposes are valid trusts. the settlors have retained no beneficial interest 
and could not initiate them. It was suggested that the trustees might proceed ex parte to 
enforce the trusts against themselves. I doubt that, but at any rate nobody could enforce 

the trusts against them. 

So the trust failed. 

Roxburgh J further decided that the trusts were also void for uncertainty, citing in par-
'ty' ' t UC ticular the phrases 'different sections of people in any nation or comm um • cons r · 

tive policies', and 'integrity of the press'. 

In Re Denleys Trust Deed ( 1969) Goff J appeared to narrow the 'no purpose t:uSls' fruhle 
. d" · · h. thee11ecto t e 

considerably, while at the same time arguing that he was not iminis mg 
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fi 
. · · le properly understood The case concerned an inter vivos trust of a bene c1ary pnnc1p , · 

piece of land: 

to be maintained and used as and for the purpose of a recreation or sports ground pri­

marily for the benefit of the employees of the company and secondarily for the benefit 

of such other person or persons (if any) as the trustees may allow to use the same .. . 

The gift was properly limited to a perpetuity period. Goff l held that the gift was valid: 

I think that there may be a purpose or object trust, the carrying out of which would 

benefit an individual or individuals, where the benefit is so indirect or intangible or 
which is otherwise so framed as not to give those persons any locus standi to apply to 
the court to enforce the trust, in which case the beneficiary principle would, as it seems 

to me, apply to invalidate the trust, quite apart from any question of uncertainty or 
perpetuity . . . The present is not, in my judgment, of that character, and it will be seen 
that ... the trust deed expressly states that, subject to any rules and regulations made by 

the trustees, the employees of the company shall be entitled to the use and enjoyment 
of the land .. . (l]n my judgment the beneficiary principle of Re Astor . .. is confined 
to purpose or object tMts which are abstract or impersonal. The objection is not that 
the trust is for a purpose or object per se, but that there is no beneficiary or cestui que 
trust ... Where, then, the trust, though expressed as a purpose, is directly or indirectly 
for the benefit of an individual or individuals, it seems to me that it is in general outside 

the mischief of the beneficiary principle. 

Goff J held that the class of 'beneficiaries' (it is not clear whether Goff l intended the 
word in its genuine technical sense, or meant simply people who would benefit in fact 
from the execution of the trust) was ascertainable at any given lime, and thus satisfied 
the certainty of objects requirement on the 'complete list' test. Following McPliail one 
presumes that the class of beneficiaries need only satisfy the 'is or is not' test to be certain. 

9.12 What precisely is the effect of a trust for individuals framed in terms of a purpose? While 
the benefited individuals have standing to enforce the trust, what does this amount to? 
May they enforce the trust only in order to make the trustees carry out the purpose, or 
may they combine to defeat the purpose under the principle in Saunders v Vautier (3.30), 

insisting that the trustee, for example, assign the lease to them so they can sublease it for 
profit? Have they an ownership interest, or just an interest in receiving whatever benefit 
would come to them through the serving of the purpose? Goff] does not discuss this. His 
only remarks concerning any disputes while the trust is up and running concern disputes 
between different groups of benefited individuals, which give no guidance as to how a 
dispute between the trustees and these individuals is lo be resolved, for example had the 
employees wanted the commercial profits of the land, not its use as a playing field. 

9 .13 Goff J's decision has received some obiter consideration. In Re Grants Will Trusts ( 1979) 
Vinelott J said that the case was: 

_________ Th_e_b_e_n_e_ri_ci_a..:ry..:p_r_m_c.:_1p_le:...a:...n.:::d~1::_:h:_e _:.:1n:_:v_:al~1d:ity!..':o'.'..f ~pr~iv~a~te~p~u~rp~o~s~e~tr~u~sts:_~2~5~3~ -

a/together outside the categories of gifts to uninc d . . 
. . . . . orporate assoc,at1ons and purpose 

trusts. I can see no d1strnct1on 111 prrncip/e betwee t . 
n a rust to permit a class defined b 

reference to employment to use and enjoy /and in accordanc •th I b y 
. . e w1 ru es to e made at 

the d1scret1on of trustees on the one hand and on th th h d . . 
. . ' ' e O er an , a trust to d1strrbute 

income at the d1scret1on of trustees among a class de'i db i 
• 1,ne Y re,erence to for example 

relationship to the sett/or. In both cases the benefit to b t k b ' ' 
. . e a en Y any member of the 

class is at the d1scret1on of the trustees but any member of th I 1 . . , e c ass can app y to the 
court to compel the trustees to adm1mster the trust in accordance with its terms. 

It is not clear whether there really is 'no distinction' between the two I f 1 c asses o cases. n 
the latter case, the discretionary trust is one in which the class of beneficiaries is defined 
by the individuals' relationship to the settler, but their individual shares are entire! at 

' d. . I h y the trustees 1scret1on. n sue a case the trustees' discretion is wholly dispositive, a 

matter of who within the class shall benefit at all, and in what amounts. By contrast, in 
the Re De11ley case, the mere power of the trustees to make rules governing the enjoy­
ment of the land does not amount to a discretion over who and in what proportion the 
beneficiaries may benefit from the property. This is a mere administrative discretion, 
to ensure that all the employees may enjoy the sports ground as much as possible; the 
trustees would be in breach if they framed rules governing the use of the land that 
intentionally excluded a particular group of employees. This view cannot stand as an 
interpretation of Re Denley that respects the actual facts and Golf j's decision. Rather, it 
reads down the case to the point of overturning it in substance. 

9_14 Re Denley was also considered in Re Lipi11ski's Will Trusts (1976), which we will consider 
further at 9 .74 et seq. Oliver J adopted the passage quoted from Goff j's decision as be­
ing 'in accord with authority and with common sense'. but did not discuss precisely how 
Re De11ley should be applied to the Re Lipi11ski facts, where a gift expressed to be for 
the purpose of constructing new buildings was given lo an 'unincorporated association' 
(9.65 et seq), a group of individuals who together form a society, or club, bound by rules. 

In particular, finding the gift valid he said the following: 

[i]t seems to me that whether one treats the gi~ as a 'purpose' trust or as an absolute gi~ 
with a superadded direction or ... as a gi~ where the trustees and the beneficiaries are 

the same persons, all roads lead to the same conclusion. 

The vital point here is that on the latter two treatments of the gift, the t~stator's.e_xpressed 
purpose may be entirely ignored, either because as a 'superadded direction 1t merely 

ift ( all ' t •ords' 7 11) or on the basis that, the expresses a motive for the g rec preca ory " , · , 
trustees and the beneficiaries being the same persons, ie the members of the club.' the 
property is absolutely owned, and thus on Saunders v Vautier principles the b_enefic,a_ry/ 
trustees may do with the property what they like. This seems at odds with the impression 

Goff J clearly gives that the trustees are to carry out the purpose. 

9.15 Thus both Vinelott J's and Oliver j's interpretations appear to be killing ~e Denley with 
. . h I ee that the Re Denley trust was vahd, in doing so kindness. While they are appy o agr 
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. h d • · at least in so far as it expanded the scope of valid pur-
they effecuvely gut I e ecmon, . 

. II JJ \.V, 1 Yorkshire Metropolitan Co11ntyC011ncd(7.72). One of the 
pose trusts. Fma y, reca es . f W, v k h • 

f, Ii d"ng that trust for all the residents o est ,or ·s ire bad 
reasons Lloyd LI gave or n I d 

. d • lid purpose trust, which could not be treate as a case like 
was that 11 amounte to an mva . . . 

h I b · g so large there were no ascertainable beneficiaries. 
Re Denley because I e c ass em • 

Anomalous valid purpose trusts 

The most significant exception to the 'no purpose trusts'_ r~le is charitable trusts. 
Charitable trusts are trusts for purposes 'beneficial to the public as defined by the law of 
charities (Chapter 13). Toe other exceptions are all testamentary trusts. These are trusts 
for the maintenance of particular animals owned by the testator (a horse, Pettinga/1 v 

Pettinga/1 (1842); horses and hounds, Re Dean (1889)) and for the construction and 
maintenance of graves and funeral monuments (Musse/I v Bingle ( I 876); Re Hooper 

( 1932)). 

9. 17 In Re Endacott ( 1960), a testator left his entire residuary estate, which amounted to more 
than £20,000, 'to the North Tawton Devon Parish Council for the purpose of providing 
some useful memorial to myself'. The gift was not allowed as an exceptional testamen­
tary trust to construct a monument: Lord Evershed MR said, 'It would go far beyond any 
fair analogy to those decisions.' There also appears to be a similarly grounded exception 
for the saying of private masses for the repose of the testator's relatives' souls (Bo11me v 

Keane (1919); Re Heatherington (1990)). 

9.18 These trusts are sometimes called 'trusts of imperfect obligation: because there are no 
beneficiaries of these trusts, and thus no obligations are owed to any persons to carry 
out the purpose by the legatee of the gift who, as 'trustee: is the person to carry it out. 
However, this does not mean that the legal holder of the money to be devoted to the 
purpose may spend the money as he likes. If a testamentary gift is upheld as a purpose 
trust of this kind, the court will make a 'Petti11gal/' order (named after the order made 
in that case). The legatee must undertake to the court to carry out the purpose, and the 
'interested' parties, ie those persons who would take if the trust were to fail and who will 
take any funds surplus to the requirements of carrying out the purpose, are given leave 
to apply to the court if the trustee applies the property outside of the intended purpose. 
Thus the 'enforcement' of these 'trusts' is essentially identical to the enforcement of pow­
ers of appointment. 

9.19 Tw_o final points are to be made on these exceptional trusts: one serious, one trivial. The 
serious point concerns a case that is regularly cited in the teX1books as a possible case of a 
~alid anomalous purpose trust. In Re 111ompson ( 1934) a testator left money to a friend 
m trust for the purpose of promoting fox-hunting. Clauson J decided that he could make 
a Pett,nga/1 order because there was a residuary legatee who as an interested party could 
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nforcc the trust by applying to the court. But on this b . 
e r, d· I . p . asis any purpose I rust of whatever 
k·nd could be en orce , I 1e ett111gn/J order is devised I d 1 . h . 1 . I •r· · I d , 0 ea wu a trust of imperfect bliga11on on y I II 1s a rea y ,ound to fall within th I f . 
o . I fi e c ass o exceptions to the general no 
urpose trust rule m I 1e rst place. It is gelling things ab 1 1 1 1 P . so u e Y I 1e wrong way round 

10 find that a purpose I rust 1s valid whenever one can devise a Pett Inga/I order. 

The trivial point is simply that leaving propert·y for their • 1 . 
9 20 mam enance 1s as much as you 
· can do for your pets after you die. The idea Lhat a millionaire may leave h' , 1 . . . . 1s ,or unc to 

hl·s favourite cat 1s a cartoon fiction havmg no basis in Jaw 1· . ' . , n case you were wondering. 
Your animals ar~ your property m law, and yo~ cannot leave property 10 property. In 
legal terms, leavmg property lo y~ur cat, Fred, 1s no different from leaving property 10 
your toaster; the most you can do 1s leave a reasonable sum to keep Fred in the condition 

10 which he has become accuslomed. 

Powers for purposes 

9_21 The beneficiary principle applies to trusts, not to powers of appointment. As there is no 
obligation to exercise powers, there is no similar problem of finding a true beneficiary 10 
enforce their exercise; moreover, those who take in default of appointment are the benefi ­
cial owners of the property until it is appointed away from them (3. 1 o, 3.64), so a power 
for a purpose does not generate any ownerless properly in equity (9.7). The courts have 
expressed their willingness to uphold powers to devote trust property to purposes. In Re 
D011glas (1887) the court was willing to uphold a power to appoint money to 'such chari­
ties, socielies, and institutions' as the power holder should select, even if on the proper 
construction lhis allowed the appointment to non-charitable societies or institutions. 
Although this case concerned a power to appoint property to institutions, not to purposes 
per se, such institutions would them~elves apply the property to particular purposes, so 
1he case is cited as evidence of judicial willingness to uphold powers for purposes. In 
Re S/rnw ( 1957) George Bernard Shaw had in his will devoted funds for the purpose of 
devising a 40-letter alphabet for the English language. Harman J accepted that a power 
to devote funds to the purpose would have been valid but, having decided that the provi­
sion imposed a trust to carry out the purpose, he relied on /RC v Broadway Cottages Trust 
(1955) to hold that a valid power is not to be spelled out of an invalid trust (7.7). 

9.22 Those who take in default of appointment, while they can ensure that the power holder 
does not exercise the power improperly, cannot, however, insist that the power holder 
exercise the power; they would be unlikely to insist even if they could, because every 
such exercise will diminish the amount of property they will receive in default. Thus 
while a selllor can empower someone to spend the trust property on a purpose, there 
will be no one who is interested in ensuring that the power is exercised. Therefore a 
selllor creating a power cannot ensure that the trust property will be applied to the pur­
pose he desires, although, obviously, if he gives the power to someone who 1s loyal to 
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him and shares his devotion to the purpose, he may be confident that the property will 

be applied to it despite the absence of any legal means of enforcement. 

.23 The case of powers for purposes raises the interesting question of whether such pow­

ers can be fiduciary powers, ie whether their holders, typically the trustee of the trust, 

owe any fiduciary obligations in their exercise. As we have seen (3.16), fiduciary power 

holders owe fiduciary obligations both to those who take in default of appointment, and 

to the objects of the power. But here, there are no objects of the power-the power is to 

carry out a purpose, and a purpose cannot be owed anything. So any proposed positive 
fiduciary duty, say to consider exercising the power from time to time, which is not owed 

to those who take in default of appointment (their interests are best served if it is not 

exercised at all), has no corresponding right holder, no human object. Since there are 

not private duties without corresponding private rights, there cannot be any fiduciary 

obligations of this kind. 

9.24 On the other hand, a power holder clearly has duties not to misuse the power, a duty 
that can be enforced by those who take in default of appointment. And to the extent that 
the fiduciary obligations binding the power holder concern wrongful acts, rather than 
wrongful omissions, which affect the interests of those who take in default of appoint­
ment, then such duties can be enforced. Thus, for example, if the trustee fiduciary power 
holder were to carry out the trust purpose, say to devise a 40-letter alphabet for English, 
by setting up his own company and paying the trust money to it to carry out the purpose, 
such an expenditure would be made in conflict of interest; those who take in default 
would have standing to challenge this expenditure, because to the extent that the trustee 
exercises the power in order to benefit himself, he exercises the power improperly, di­
minishing their interests under the trust, favouring his own interests over those of these 
beneficiaries. It would also appear that such a trustee cannot release the power; although 
a trustee can decide not to exercise the power al all, any purported release would be inef­
fective and, for example, would not bind any successor trustee. The fiduciary principle 
works here not because anyone has standing to enforce a fiduciary obligation not to 
release, but because the holder's being a fiduciary extinguishes any valid power to re­
lease. Thus it seems that there can be a fiduciary purpose power, although the fiduciary 
character of the power is limited. 

9 .25 A power to appoint property to purposes must be expressed \\~th sufficient precision for 
the power holder and the court to know with certainty what will count as appointing 
property to the purpose, in case any person who would take in default of appointment 
were to challenge a particular expenditure by the power holder. As we have seen (7 .28), 

the ' is or is not' test should apply, which is to say that any power must be expressed with a 
certainty sufficient to determine whether any proposed expenditure is within the power 
or not. In Re Astor Roxburgh J would have held the trust to fail for uncertainty if not 
for lack of beneficiaries. Since the capricious creation or exercise of a power may also be 
invalid (7 .75), one presumes that a power to appoint property to purposes may founder 
if capricious. 

9.26 

9.27 

_____________________ _!_A~n~e~n~fo~rc~e~r~p~rin~c~ip~le~?~2~5~7~ 

An enforcer principle? 

Should the law, or on an unconventional view of th 
1 e case aw, does the law allow · t 

purpose trusts? Hayton (200 \a) argues that the cases h Id b ' pnva e 
. · · I b h s ou e read to reveal not a ben-

eficiary prmc1p e, ut rat er an enforcer principle A , . . 
. · n en,orcer prmc1ple would allow a 

settler to create a private purpose trust so long as the tr t I d 
us revea e a person or class of 

Persons who could enforce the trust against the trustee su h th 1 ' c as e emp oyees who fac-
tually benefited from the trust in Re Denley or the settler na d . 1 . . . ' • me a part1cu ar md1v1dual 
as one who should have standing to enforce the trust. 

While perhaps attractive in theory, there are severe difficulties ... ,.th th' · • f . . .. 1s view, m so ar 
as it can be genumely treated as the creation of a true private purpose trust. Remember 
that trusts are private, and that the only rights under the trust are those that are given to 
specific ind_ivi~uals or dasses of individuals by the settler. While the settler can carve up 
the beneficial mterest Ill the trust property in any way he likes, does he effectively create 
a purpose trust by giving the trustee a duty to apply the money to a purpose, and the 
'enforcer' a power to enforce that duty? It is difficult to see how. Why cannot the trustee 
and enforcer agree to split the money between themselves? After all, no one else, no third 
party or the court, has any independent right to enforce any duties against the trustee 
(there is no equivalent of the Attorney-General who enforces charitable purpose trusts), 
and so no one can insist that the enforcer exercise his power to make the trustee apply 
the money to the purpose. TI1e extent of the trustee's duty is the extent to wh ich that duty 
will be enforced against him by the enforcer, and if the en forcer has no interest in seeing 
the purpose carried out, he is perfectly entitled at law to cut a deal with the trustee to 
split the money between themselves, in the same way that beneficiaries could consent 
to a distribution of trust funds that would otherwise be a breach of trust {11.55) or 
contracting parties can renegotiate their rights under a contract if they choose lo do so, 
because trusts, like contracts, are purely private arrangements in which there is no public 
interest, and these private purpose trusts, by definition, generate no public inlerest, nol 

being charitable. 

9.28 The upshot is that while it may be perfectly sensible for the law lo validate arrangements 
like Re Denley or 'purpose trusts' with named enforcers, the beneficial interest in the 
trust property does not 'go to the purpose'. It is distributed between the person who has 
the duty to spend the money on the purpose, usually, one imagines, the truslee,_ and any 
person, the 'enforcer', who has the corresponding power to enforce the duty against him. 
It would not help, of course, to impose a duty upon the enforcer 10 enforce the purpose 
trust against the trustee, because one would then just need a third party to enforce 1ha1 
duty against the enforcer, and then another to enforce his duty, ad ,nfimtum: The resuh 
is that the 'purpose trust with enforcer' mechanism Hayton describes, while perh~ps 
within the law, does not deliver a true purpose trust, but ralher enables the settler to g'.ve 

and a power to another to make him his trustee a power to apply property to purposes 
exercise that power. 
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9.29 In the preceding paragraphs, we treated the enforcer as a holder of a personal power 
under traditional trust rules, and concluded that he can choose to enforce the purpose 
or not, to release the power ifhe so chooses, or even to cut a deal with the trustee to div­
ide up the trust property. According to that analysis, then, the enforcer has the right he 
has because he has an indirect interest in the trust property itself. But Matthews (2002) 

considers the nature of the enforcer's rights if we take this sort of arrangement as adver­
tised, and we really accept that the enforcer has no interest, direct or indirect in the trust 
property, and has only a power to enforce the obligation the trustee undertakes to carry 
out the purpose. As Matthews persuasively contends, such a right-duty relationship be­
tween the enforcer and trustee can, on the principles of English law, be only personal be­
tween them, ie it must be seen as a contractual not a trust relationship. Why? The point 
is that while a settler can, by creating a trust, give beneficial interests in the property that 
'run' with the trust property, and hence would bind successor trustees, or (non-bona 
fide purchaser) third parties who receive the property in breach of trust, a settlor has 
no power to bind property merely with personal rights that do not give an interest in 
the property itself. Compare the case of land. I can create an easement such as a right of 
way over my property, Blackacre, to you as owner of Whiteacre, and that easement will 
'run' with the land, ie attach to the land. If I sell Blackacre, the new owner will be bound 
by the easement, and if you sell Whiteacre, its new owner will be able to use the right of 
way. But while I can contract with you to wash my windows each month for £50, there 
is no way I can make that relationship 'run' with the land so that my purchaser will be 
bound to pay your purchaser to wash his windows, because the rights under that con­
tract do not 'run' with the land, but are merely personal between us; while 'negative' or 
'restrictive' obligations or covenants (eg a covenant not to use a premises for commercial 
purposes) can run with the land in equity, positive obligations cannot (Rhone v Stephens 
(1994)). And Matthews says the same thing about the positive obligation of the trustee 
to the enforcer. While the initial trust 'agreement' between settler, trustee, and enforcer 
can create personal rights and duties as a matter of contract, because the enforcer unlike 
an object of a trust or power has no interest in the trust property, his rights do not 'run' 
with the trust property. So at most he could require the original trustee to carry out the 
purpose by bringing an action for breach of contract if he did not, but his enforcement 
rights could not bind successor trustees, much less third-party recipients of the trust 
property_ transferred in breach of trust. If this is right, and the logic seems impeccable, 
then agam we find_ th_at there is no basis in English law for a true private purpose trust. 
It is also worth pomung out that if the enforcer mechanism does work as advertised so 
that positive obligations can be imposed upon property, then simply by using the device 
oflhe enforcer private purpose trusts can be employed to make positive obligations run 
with land, and centuri~s ~f_case law could be overturned in a trice. This also strongly 
suggests that Matthews rnllmms should be given a good deal of weight. 

9.30 True private purpose trusts can only be created if the law is changed so as to give some 
pu_blic fo~ce to th~ p~r~ose trust, so _that the trust property is governed not merely by the 
~n~ate ,nghts of md1Y1duals_ (m which case, it is no longer clear that they can be called 
private purpose trusts). This, of course, is true of charitable purpose trusts, which are 

Valid trusts for persons 'I' . db 
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enforced by the Attorney-General. Certain 'offshor , . . d' . 
. e JUns 1ct1ons to att t t b . 

ness have also, by legislation, created true non h . bl ' rac rust us1-
' · C anta e purpose tr t d h' 

the court has the power to enforce any purpose trust t th 1· . us s, un . er w ich 
d ) T t (s • 3 e app icallon of any interested 

Party ((Bermu a rus s pec1al Provisions Act) 1989 d 
I • • as amen ed 1998) or which em 

Ploy crimina sanctions to ensure that the enforcer e ~ h ' · 
• . n orces t e trust ((Cayman Islands) 

Trust Law 2001, 111corporat111g (Cayman Islands) S • 1 T ( . 
) pecia rusts Alternative Regime) 

Law 1997 . 

Valid trusts f~r persons 'limited by a purpose': 
Re Sanderson s Trust 

9_31 Certain tr~sts that can be thought of as 'purpose trusts' have always been allowed by 
equity. Tots 1s a category of trusts under which the beneficiary is only allowed to take 
a certain amount, which is determined by the costs of carrying out a purpose. Herc's 
an example: '£100,000 to be paid by my trustees to my daughter Barbara in amounts 
equivalent to those she has expended on her education, the remaining funds to go to 
my son Peter: The gift to Barbara is a gift to pay the costs of her education, and on that 
basis it appears that the seltlor (usually, in these cases, a testator) has created a trust for 
the purpose of educating Barbara. Nevertheless, one should not regard this sort of gift 
as an anomalous valid purpose trust. Consider this gift: '£100,000 on trust to pay Julia 
£1,000 on each occasion that Chelsea FC wins a match during the regular football sea­
son of 2015-16, all funds remaining to be paid to Timothy: This trust is perfectly valid, 
if unusual: the settler has simply chosen an unusual way of carving up the beneficial 
interests between the two beneficiaries; it would be odd if such a gift were valid but a gift 
that limits the amount that a beneficiary receives on the basis of what it costs to educate 
him were not. That is why it is better to frame such a gift as a 'trust in which the subject 
matter is apportioned to the beneficiaries in reference to the costs of carrying out a well­
defined purpose' rather than as a purpose trust. The purpose in these trusts is not to be 
regarded as the replacement of the human object of tlie trust with a purpose; the purpose 
is part of a device or formula that defines the subject matter of the trust for a particular 
object, an object, ie a beneficiary, who is fully human. True, if the beneficiary does not 
incur any costs of the required kind, then that beneficiary will take nothing; in that way 
these gifts may certainly provide an incentive for the beneficiary to achieve the purpose, 
although not always: consider a trust to pay the rehabilitation expenses of members of a 
mountaineering society who injure themselves by falling off mountains. 

9.32 The leading case concerning such trusts is Re Sanderson's Trust (1857). Here a testator 
left property upon trust to 'pay and apply the whole ?r any part of.the [income] for and 
towards [the] maintenance, attendance, and comfort ofh1s 1mbec1le brother for the re­
mainder of his life. At the death of this brother there remained unexpended mcome, and 
the question was whether those funds should be held on trust for the residuary legatees 
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9.33 

9.34 

9.35 

th oney should go into the brother's estate 1 ' t or whether e m h . f . n 
under the testators esta e, th •ft was limited to sue port10n o the incorn 

. , •as whether e g• . b e 
other words, the question 1 

, . tenance or whether 11 was an a solute gift f 
, he brothers main ' o 

as was required to pay ,or t 

the whole. 

h 
ossible interpretations of testamentary gifts of 

Page-Wood VC distinguished t e two p 

this kind as follows: 

. • • there are two classes of cases between which 
l ifts of this description, . . 

In re,erence to 9 . , h h the precise l,ne of demarcation · 
the eneral distinction is sufficiently clear. a t oug . . is 

9. h d'"' ft to ascertain. If a gross sum be given, or 1{ the whole 
occas1onaUy somew at 111 1cu • d i h ·ft · . . and a special purpose ass1gne ,or t at 91 , this Coun 
income of the property is given, . 

h 
•ft bsolute and the purpose merely as the motive of the gift, 

always regards t e 91 as a , 
and therefore holds that the gift takes effect as to the whole sum or the whole income, 

b (If} n entire fund is given for the maintenance of children or the as the case may e. . . a . . 
like, they take the whole fund absolutely, and the maintenance 1s treated ,n effect as 
simply the motive in making the gift; while, on the other hand, if a pon1on only of the 
fund is given for maintenance, then they are entitled to draw out so much only as may 

be necessary for the purpose specified. 

Thus there developed a body of case law directed to determining whether the testator 
intended that the whole of the trust property should go to the beneficiary, the purpose 
of maintenance, or education, or whatever, merely indicating the motive of the gift, or 
whether he was creating a fund out of which money might be distributed only on the 
basis of meeting the costs or expenses of the purpose. In this case Page-Wood VC de­
cided that the brother was only entitled to such part of the fund as was necessary for 
his maintenance, attendance, and comfort. Nevertheless, it is clear that the brother, and 
others who benefit under like trusts when the costs or expenses that the trusts cover are 
met, are just as much human beneficiaries as persons who are recipients of absolute gifts. 
In particular, they are not to be regarded as beneficiaries of discretionary trusts, in which 
the trustees, at their discretion, may or may not spend the money on the particular pur­
pos_e, ie to pay the particular expenses the testator indicated. The beneficiaries are fully 
enlltled to demand the requisite payments to meet the costs or expenses specified by the 
trust. 

Settlors, then, may devote property to certain purposes in the sense that they may leave 
property on trust to spend any amount of the property, up to all of it, on certain well-de-
fined expenses of named benefic' · d h b . . . ianes, an t ese enelicianes can enforce these trusts, 
by demanding whatever amounts faU within the expenses or costs defined by the pur-
pose from the trustees. Any property 1 ft h h . 
. h h . e w en t e purpose 1s accomplished will result 

e1t er to t e settlor or m the case of a .11 th 
.6 .ft f ' wi • to e testator's residuary legatees unless a 

spec1 c g1 over o the remainder is made. • . 

9•36 The courts in the nineteenth centur . 
particular trusts to pay for th . y were well versed 111 enforcing trusts of this kind, in 

e mamtenance, education, and advancement of children. A 

9.37 
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trust for maintenance is one that will provide fo , d .
1 

. . 
I 
• I d d , d I h' r a persons a, y costs of hv111g, a roof 

over 11s 1ea an ,oo , col mg etc· a tr t, d . . . • • us ,or e ucatlon 1s straightforward; a trust for 
advancement 1s a trust to pay sums of money to • d , . . . a vance someone 111 the world, usually 
an infant who ,s_ approach 111g adulthood, by paying the costs of getting him started in 
his career. A typical example of a payment fo r adva 1 • h . h , . . , ncemen 111 t e nineteen! century 
would be the purchase of a hv111g for a cleric ·e • ffi . , 1 an appomtment to an o ce 111 the 
Church of England, or the purchase of a commission ,·n the ar B th . my. ecause e nature 
of these costs and expenses 1s so familiar it is possible and k h , ma es sense, to treat sue 
trusts as trus_ts to pay certa'.n well-defined expenses. It is not clear that other purposes 
could so easily be treated 111 this way indeed 1·1 m,·ght b d d f , , even e regar e as a test o 
the validity of Re S1111derso11-type trusts that the 'purpose' c b I I 1 1· d . . an e c ear y oca 1se to a 
particular beneficiary as the payment of a certain share of a fund, that share determined 
by well-defi_ned expenses that he may incur-in other words, only well-defined costs or 
expenses will ~e certa,'.1 enough, although the certainty here is the certainty of subject 
matter. If the purpose does not provide a reasonably workable determination of the 
expenses, which, over the course of the trust, will define the share the beneficiary is to 
receive, then the testator has not defined with sufficient precision the subject matter of 
the trust in that beneficiary's favour. Because the subject matter is defi ned via the cost of 
carrying out a purpose, as with the certainty of other purposes, the 'is or is not' test will 
apply (7.28, 9 .25). In Conway v B11cki11gh11111 (171 I) the life tenant was required to build 
a mansion house according to the testator's model; the trust was properly seen as a valid 
Re Sanderson-type trust, the effect of the testamentary instruction being to diminish the 
interest of the life tenant and benefit lhe remainderman by requiring the capitalisation 
of the income in a particular way. The dispute in the case between the life tenant and the 
remainderman was whether the amount spent by the life tenant was sufficient given the 
vagueness of the testator's 'design' or model, and the court held that it was. 

In cases of this kind it may be difficult to determine whether a testator intended a gift 
of the whole fund with an attached motive or direction, or a gift of such part of the 
property as is required to meet the beneficiary's costs of achieving a purpose such as his 
education. A somewhat unusual case was Re Skinner's Trusts ( 1860). Here the Reverend 
Skinner left £1,000 in his will for the publication of his own work, 'intitled "An Analysis 
of Language, and Symbols of the Worship of the Sun" in two volumes' the profits and 
copyright of which were to be used to provide his grandson with funds for his educa­
tion. The executors of the will set aside£ 1,000, and sought advice from an expert and the 
publisher, both of whom advised against its publication. The question was whether the 
grandson was entitled to the whole fund, the publication of the manuscript being only 
a suggested means by which he should benefit, or whether the publication of the manu­
script was the essential means by which the grandson was to benefit. On the latter view, 
it was argued that the trust had failed because the book was unpublishable; ii would be 
equivalent to the case where Julia in the example of 9.31 would get nothing if Chelsea 
FC were to go bankrupt and cease to play. Page-Wood VC, while regarding the case on 
the borderline, preferred the former interpretation; thus the whole amount went to the 

grandson. 
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1 ft pon trust for the purpose of planting trees on an 
In Re Bowes (1896) £5,000 was e u · f 1 1 d I 

. d' ated that only a fraction o t 1e an wou d benefit 
estate The evidence of foresters m ic . 

· f 1 £800 North J decided that the paramount intention of 
from the planting at a cost O on Y · h' · · h 

h 
t'tled to the estate, and so t 1s intention s ould pre-

the gift was to benefit t e persons en 1 ·r . d 
•fi f I ting trees where that means, 1 came out, would be 

vail over the spec1 c means o P an 
. h b eficiaries. Thus the owners of the estate were entitled 

actually disadvantageous tot e en 

to the £5,000 absolutely. 

bl f . r • th settlor's intention has been particularly acute in 'appeal' The pro em o m1ernng e . . . . 

h I h been made to raise funds to provide for md1V1duals who have cases, w ere an appea as . 
a- d • r I It ·1s obviousli• a vexed task to determine whether an amor. su11ere some m1s,or une. 

phous group of often anonymous contributors had one intention or the other, and per-

haps these cases should be regarded as in a class of their own. In Re Abbott Fw'.d Tr11sts 
( 1900) one Dr Abbott of Cambridge placed money on trust for the support ofh1s family, 
including two daughters who were deaf and dumb, but the trustee turned out to be a 
rogue and the trust money disappeared. Several persons in turn sought subscriptions on 
behalf of the two daughters, which were held by trustees who made quarterly payments 
to the two women. On the death of the survivor of the two, some £366 remained. The 
only evidence of the intention of the subscribers was the circular making the appeal for 
funds, which stated that the fund was to enable the women to reside in Cambridge and 
to provide for their 'very moderate wants', and, if the trustees so decided, to purchase 

annuities for them. Stirling J decided: 

I cannot believe that /the fund) was ever intended to become the absolute property of 
the ladies so that they should be in the position to demand a trans{ er of it to themselves, 
or so that if they became bankrupt the trustee in_ bankruptcy should be able to claim 
it ... I think that the trustee or trustees were intended to have a wide discretion as to 
whether any, and if any what, part of the fund should be applied for the benefit of the 
ladies and how the application should be made. That view would not deprive them 
of any right in the fund. because if the trustees had not done their duty-if they either 
failed to exercise their discretion or exercised it improperly-the ladies might success{ ully 
have applied to the Court to have the fund administered according to the terms of the 
circular. In the result, therefore, there must be a declaration that there is a resulting trust 
of the moneys remaining unapplied for the benefit of the subscribm to the Abbott fund. 

9 .40 In Re Andrews Trust (1905) money was raised by subscription for the children of the 
Bishop of Jerusalem. Again, the evidence as to the objects of the trust was slim, which 
was found in a letter by the now deceased canon who had initiated the appeal, who de­
scribed the money as having been collected: 

for and _cowards the education of Bishop Barclay's children, . .. {and) that it was by no 
means intended for the exclusive use of any one of them in particular, nor for equal 
division, but as deemed as necessary to defray the expenses of all, and that solely in the 
matter of education. 

Valid trusts for person 'I - d b 
_ ___________ ...:_ _ _:_

5
~

1
m__::
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lhe children's education having been provided for d h . , , . 
1 • bl' un er t eir ,athers will the trustees 

sought a dee aratwn ena mg them to distribut th f d h . ' 
decided as follows: e e un to t e children. Kekewich l 

Here the only specified object was the education of th h 'Id 
8 e c ' ren. ut I deem myself 

entitled to construe 'education' in the broadert poss,-bl d -e sense, an not to consider the 
Purpose exhausted because the children have attained h h d • • . sue ages I at e ucat,on m the 
vulgar sense ,s no longer necessary. Even if it be construed · th - • -m e narrower sense ,t ,s ,n 
Wood VC's language, merely the motive of the gift, and the intention must be take~ 10 
provide for the children in the manner (they all then being infanu) most useful. 

9_41 After reviewing these two decisions in Re Osoba (1978), Megarry VC said: 

I think that you have to look at the persons intended to benefit, and be ready, if they still 
can benefit, to treat the stated method of benefit as merely indicating_ . _ the means of 

benefit which are to be in the forefront. In short, if a trust is constituted for the assistance 
of certain persons by certain stated means there is a sharp distinction between cases 
where the beneficiaries have died and cases where they are still living. /f they are dead, 
the court is willing to hold that there is a resulting trust for the donors; for the major 
purpose of the trust, that of providing help and benefit for the beneficiaries, comes to 

an end when the beneficiaries are all dead and so are beyond earthly help, whether by 
the stated means or otherwise. But if the beneficiaries are still living, the major purpose 
of providing help and benefit for the beneficiaries can still be carried out even after the 
stated means have all been accomplished, and so the court will be ready to treat the 
standard means as being merely indicative and not restrictive. 

While there is obvious sense in this, Megarry VC appears to take a dangerously ex post 
view of the interpretation of testamentary gifts. Surely any interpretive strategy should be 
primarily devoted to figuring out the testator's intention from the outset, when the trustees 
who are to administer the trust receive the funds. It is then that they must be certain whether 
the trust is a gift of the whole with a mere motive or a Re Sanderson trust only of a part. 

9.42 Secondly, do Megarry VC's words about the means in a gift of the whole, that they 'are 
intended to be in the forefront: mean that even where the gift is of the whole, the trustees 
must first apply the money according to the motive, to defray the expens_es of main­
tenance or education or whatever, until such time as they are no longer incurred, as 
when the education of the beneficiary is complete? In other words, does the gift become 
an absolute one only upon the 'purposes' either being accomp~ished or_no longer capable 
of fulfilment? (Cf Re Bowes.) If so, what happens if before the purpose co~es _to an e~d; 
ie before the trustees distribute the property as an absolute gift, the beneficiaries all ~ie · 
Whether the gift is a gift of the whole or only a part surely cannot simply turn on the_ ll'.11e 
of the beneficiaries' deaths, because that would engender a lottery whereby the remaining 

· f Alb t ould go into his estate ifhe were to die surplus of a large gift for the education o er w 
b · I t the gift of the whole would now the day after graduation (the purpose emg comp e e, 
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9 .43 

9.44 

9.45 

9.46 

'take'), but would go on resulting trust if he died the day before. Megarry YC's guidance 

on the construction of such gifts should, then, be treated with some care. 

Re Osoba ( 1978, Ch D; 1979, CA) concerned a testamentary trust of residue for the main­

tenance of the testator's widow and his mother, and for 'the training of my daughter Abiola 

up to university grade'. There was no gift over which would take effect on the completion 

of the purposes. The testator's mother had predeceased him, and by the time the case 

came before the court the testator's widow was dead, and Abiola had finished her univer­

sity education; the question was whether the surplus funds were to be held on a partial 

intestacy, all of the trust purposes for the residue now being fulfilled. Megarry VC said 

he would lean toward construing a gift of residue as an absolute gift, since otherwise any 

surplus would go on resulting trust to those who would take on intestacy, not an intention 

one would normally ascribe to a testator. Megarry YC construed the instructions as to 

how the money should be spent as a mere indication of motive, and decided that the wife 

and Abiola together became entitled to the whole fund absolutely on the testator's death. 

There are three reasons for having gone into these cases in some detail. l11e first is simply 

to make clear that such trusts, which are in a sense a variation on purpose trusts, exist 

in the law but do not violate the beneficiary principle so long as they are interpreted as 

'trusts in which the subject matter is apportioned to beneficiaries in reference to the 

costs of carrying out a well-defined purpose'. 

Secondly, however, if the subject matter of a trust can be apportioned in this way, then 

it is clear that well-defined purposes may be taken into account in determining how a 

trustee should distribute the trust property, since such purposes indicate clearly how 

the subject matter may be expended. Thus these trusts raise the question: even in cases 

where the beneficiaries' interests are not limited by the purpose, should the trustees nev­

ertheless take the settler's purpose into account? Should they spend the money on the 

stated purpose first? Should, for exan1ple, the trustees have refused to give Abiola the 

whole trust fund until she was either educated up to university grade, or it became clear 

that carrying out the purpose was impossible (ie no university would admit her)? One 

might .su~gest_ that the courts should at least require the trustees to comply with the 

s~ttlors d1~eclions, not so as ultimately to limit the extent of the beneficial gift, but to 

give_effect m so far as possible to the means by which the settler chose to give it. Thus, 
11 might be nght to say that until the beneficiaries use their Sau11ders 11 Vautier rights to 

vary or collapse the trust, individual beneficiaries should be able to insist that the trust­

ees comply with the settler's declared means of distribution in so far as it is certain. 

~is view does not detract from the beneficiary principle, because the whole gift would 

slill be to the beneficiaries. It would only properly limit the trustee's discretion through 

the enforcement of the_ se_ttlor's '.ntentions by the people who are appropriately entitled 

to do so, '.e the bene_fic1anes. This view might go some way to rescuing Re Dellley from 
death by mterpretat10n (9.15} for, if correct unless and until the be fi · · · . • ne c1anes exercise 
their Sa1111der~ v Vautier rights, the trustees should apply the trust property for their 
benefit according to the settler's instructions. 

9.47 

_________________ Th __ e:_b:a::_r::_e_::tr..'.:'.u~st~w~i~th~m~an'.'.'.d~a~te:..a'.'.'.n~d~Q~u~i:_'.st~c/o~s'.:e~tr~u~st:s __:2~6:s __ _ 

The bare trust with mandate and Quistc/ose trusts 

The bare trust with mandate and the Quislclose t t 1 1 . ) rus iave a ready been explained in 
outline (7.21 - 7.25 , so re-read those paragraphs n Th h . 

ti . ow. ere are t ree issues to con-
sider here. l11e rst 1s lo extend our analysis of the b 1 . h 

. . are rust wit mandate and look 
at its operation in some cases. The second is lo consid It . 1 . 

. . . er a ernative ana yses raised by 
Lord Millett 111 Tw,nsectra v Yardley (2002). Pirsl how th • . . . . 

. . • ever, ere 1s an m1t1al bas1C ques-
tion raised by Swa~lmg (2004). _The Q11istc/ose arrangement seems to put the lender in 
the best of all possible worlds: 1f the borrower becomes insolvent before spending the 

money, _the lender can rely upon the trust to retrieve the value of the loan; but if the 

111oney 1s lost th rough no fault of the borrower/trustee say th b k h h . . . - e an w ere t e money 
is held on trust fails-m wh1Ch case normally the lender/beneficiary would bear the toss, 
here the lender can rely upon the loan element of the arrangement, and demand full 

repayment. It is sub~1itt~d th~t t~is issue is best dealt with as a matter of construing the 
loan contract. N~thmg in pnnC1ple prevents a lender from having the best of all pos­

sible worlds m tlus way, because a trustee can, under the terms of the trust, be made an 

insurer of the trust funds, so that even if the funds are lost through no fault of his own 

he may be liable lo restore their value. But it is submitted that the 'default' construction 

of the loan arrangement should be as follows: the borrower accepts the liability to pay 

interest on the loan money from the minute the funds are received for, whatever the 

delay between receiving the funds and his actual spending of them, the borrower has the 

use of the funds from the moment received. However, the borrower should not be liable 

for the innocent loss of the fu nds (eg through a bank failure), unless this is an explicit 

term of the contract. If such a thing should occur, the contract should be taken to have 

been frustrated, and come lo an end, the lender bearing the loss of the trust funds. This 

would appear lo be the appropriate corollary disadvantage to the lender's advantage of 

having the beneficial interest on the funds until expended by the borrower. Given that in 
most cases the lender bank will place the funds in an account the borrower has with the 

lender itself, this would appear to be the just result, because the loss will only arise when 
the lender bank itself fails; it would seem harsh if the borrower were made to repay the 

full amount of the loan to a lender whose own failure made the borrower's obtaining any 

value from the loan impossible and, as stated, any opposite conclusion should only be 

found where the terms of the loan arrangement explicitly provide for this. 

The mandate imposes a personal obligation 

9.48 The basic bare trust with mandate analysis was first explained in detail by Millett (1985). 

The most important feature of this analysis is that the beneficial interest in the. tru~t 
· ·1h th settler A on bare trust subi·ect however to the trustees, Bs, property remams w1 e , , • 

power or duty to apply the funds according to the settler's standing order, or ~andate. 

There are no trust terms other th an that B should hold the truSt property to A:s_ 0rder. 

d h A ive var)' and revoke from time to 
A:s instructions constitute man ates t at may g , • 
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time-they may either impose duties on B positively to do something, or confer ~owers 
upon B 10 deal with the property in certain ways ifhe so chooses. These mandates impose 
personal obligations upon B by way of contract. If B distributes the trust property in vio­
lation of one of these mandates he certainly commits a breach of trust, but not a breach 
of trust because the mandate is a term of the trust; he commits a breach of the only trust 
term there is, the overarching duty to hold the property to A's order or mandate. By dis­
tributing the trust property in violation or outside the scope of A's orders, he fails to hold 
the property to A's order and thus commits a breach of trust. 

9 .49 In contrast, B commits no breach of trust if his failure to com pl)• with a mandate is one 
of nonfeasance. In that case B still holds the property to A's order; he simply fails to carry 
out A's contractual mandate. For example, ifl transfer £10,000 on bare trust to my broker 
to make investments on my behalf, and he fails to carry out my order to invest £5,000 
in shares of XYZ pie, my broker will not have commined a breach of trust-he did not 
violate my property rights in equity-rather, he just failed to fulfil a personal contractual 
obligation to me, for which he will be liable for damages if I suffer a loss because of it. 

9.50 Note that the bare trust with mandate does not work if one treats A's mandate as a spe­
cific term of a trust that B undertakes, imposing true trust duties, because to the extent 
that B is under a duty to apply the trust property in some way, to that extent is A's ben­
eficial interest under the trust displaced, ie it is no longer a bare trust in A's favour. Of 
course, where the mandate was that B should apply the trust property to some purpose, 
this would be an invalid purpose trust, and so would fail (see further Penner (2004)). 

The extent of the mandated purpose for the trust money 

9.5 1 Millett (1985) pointed out that: 'The settler's motives must not be confused with the 
purposes of the trust; the frustration of the former does not by itself cause the failure of 
the latter.' The point here is that one's ultimate goal in setting up a Quistclose trust may 
have been thwarted, but that does not mean that the trust did not operate according to its 
terms. In general, there is only one appropriate point al which to decide whether a trust 
has been properly carried out according to its terms: when the trustee applies the money 
by dealing with it with a third party. Thus, a trustee applies trust property according to his 
investment power when he makes an authorised investment, ie buys an investment such 
as shares from someone. A trustee correctly applies the trust property dispositively when 
he gives the trust property to a properly entitled beneficiary. The trust over the property, 
once ii is transmitted correctly to the beneficiary, comes to an end, because the transfer 
_fulfils the trust terms. Likewise, a trustee who correctly applies the trust property accord­
ing to his mandate disposes of the property correctly according to the terms of the trust 
(to hold it to the settlor's order), and thus the trust over the property comes to an end. 

9.52 Unfortunately, the confusion of ultimate goal with a proper application of the trust 
property according to the trust terms has dogged recent cases supposedly decided on 
Quistclose principles. In Re EVTR ( 1987) the appellant, who had received £250,000 

----

_________________ T_h_e_b_a....:,e....:t....:ru:.:s.:...t v,:..:':::'th~ rn'.'.'.a'...'.nd~a"..:te~an'.'.'.d~Q'.:u'.'.'.i~sr~c/o~s~e~tr~u~sts~ ~2~6~7 __ 

following a premium bonds win, advanced £60 000 1 h" Id 1 . . , o 1s o emp oyer to enable II to 
Purchase new equipment. The employer then contracted w1·1h an . 1· . . equipment supp 1er 
and a leas mg company, paymg over the £60,000. ·fhe supplier provi'ded tern . . . porary equip-
ment until the new equipment could be delivered The employe b • 1 b . . · r ecame mso vent e-
fore the new equipment arrived, and the supplier and leasing company refunded £48,000 
10 it. The CA held_ that, although the funds that had been advanced were properly paid 
out, the trust contmued lo the extent that, when the ultimate purpose failed, the refund 
was held for the original provider. Dillon LJ said: 

True it is that the £60,000 was paid out by the [employer} with a view to the acquisition 
of new equipment, but that was only at half-time, and I do not see why the final whistle 
should be blown at half-time. 

9_53 The problem here, of course, is that the employer's payment out of the money appears 
10 be the only appropriate point at which the trust relationship ends and its relationship 
with the provider of the funds becomes that of debtor and creditor. Lf that is not full time, 
what is? When the equipment has been used for a while? Whal if it transpires that after 
a year the equipment turns out not to be much use, and is sold? Arc the proceeds of that 
sale to be held on trust for the original provider? Had the purchase gone ahead so no re­
fund arose, the court could only have dated the transition from the trust relationship to 
one of debtor and creditor when the money was paid, and so should it here. It is submit­
ted that the CA must have imposed some kind of constructive trust giving the provider 
an equitable title in the traceable proceeds of his loan money. There was, however, no 
basis in authority for such a trust, and it seems to give the provider an unjustifiable pri­
ority over the company's other creditors. Had it been found, on the true intention of the 
parties, that the appellant was to retain an equitable interest in the equipment and any 
traceable proceeds until he was paid back his loan, then the appropriate finding would 
have been, following Re Bond Worth Ltd ( 7 .20), that he had an equitable charge, and that 
this was not a Quistclose trust at all. Such a charge would have lo have been registered to 
be valid against the company's creditors or liquidator. 

9.54 The second case, R v Common Professional Examination Board, exp Mealit1g-1WcC/eod 
(2000), decided by a panel of two in the CA, is a tissue of confusions. A law student, fol­
lowing several court actions against the CPE Board, was liable to it for substantial legal 
costs. When she pursued a further legal remedy, the Board was awarded an order for 
security for costs, ie the student had to pay £6,000 into court before the action would 
proceed. She obtained the £6,000 from her bank, with the provision in the loan agree­
ment quoted at 7.27. The student paid the money into court, but as she was successful 
in her action, the money was not required to pay any costs of that action to the Board. 
The Board, however, claimed the money to defray the earlier costs awards against the 
student, which were still unpaid. Whether or not the Board's claim that money paid into 
court to cover the possible costs of one action should be available to pay the cost of pre-
. · h b · h' h the CA refused the Board's claim was v1ous ones was good m law, t e as1s upon w IC . . 

that the money was held upon a Quistc/ose trust. At trial, Hidden J got 1t absolutely nght. 
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He held that, while there was an express Quistclose trust of the money, the trust element 

ended when the student paid the money into court; and even if the trust endured beyond 
this point, the court, the recipient of the money, had no notice of it, so took free of any 

residual trust. 

9 .55 The CA, allowing the student's appeal, held that because the express agreement was 

that the money should only be paid as security for the student's costs in the particular 
action, and since the funds were not so required, the funds remained bound by the trust 

and could be demanded from the court by the student who would be bound in I rust to re­
turn them to the bank. The trust of the money bound the court, irrespective of its notice 

of the trust, for the court was a volunteer, and 'effectively in the position of a stakeholder' 

(per Slade LJ). With respect, this reasoning is insupportable. It is true that a Quistc/osc 
trust only comes to an end when the trust money is properly applied by the trustee/lend­

er (here the student) for the loan purpose, whereupon the trust disappears and the lender 

is only personally bound to repay the money. But the only 'purpose' for such a loan is to 
make the proper pa)rment under the loan agreement because, once that is done, there 

is no longer any trust corpus upon which any trust obligation by the lender can bite. 

Here, that purpose was fully accomplished when the student paid the £6,000 into court 
to provide security for costs. Since that payment was properly made, the trust over the 

money came to an end. Thus the 'purpose' of the loan that defines the extent of the trust 
cannot be made to encompass all the intended co11seq11e11ces that are expected lo flow from 
the proper applicatio11 of the loan 111011ey. If that were the case, then the very basis of the 

Quistc/ose trust and the prior staving off bankruptcy cases would be rendered senseless. 

On the CA's broad reading of purpose in this way, the money actually paid to creditors 

under a staving off bankruptcy trust, or the dividend money had it been paid to the share­

holders in Quistclose itself, would be held on trust by these payees to return to the lender 

if it turned out that the bankruptcy or liquidation was not averted: that was the 'purpose' 

of the loan broadly speaking. But if the trust attaches to that, not only is the trust an in­

valid purpose trust, but the whole point of the exercise would be useless, because if the 

creditors or shareholders were to receive their payments not as theirs beneficially, but 

subject lo a trust that gave them no beneficial interest unless bankruptcy or receivership 

was averted, then these pa)rments would not satisfy their claims against the company thus 

allowing it to stave off its bankruptcy or receivership, and would indeed almost certain­

ly precipitate the bankruptcy or receivership. And this applies across the board to such 

trust/loans. The money is only good to the borrower ifhe can pay it over beneficially to 

third parties to accomplish the purpose of the loan. That he holds it in trust himself until 

he does so cannot alter his power to confer beneficial legal title on his payees if the loan is 

to have any value to him. Thus the terms of the trust defined by the 'purpose of the loan' 

must be restricted lo the purpose of transferring the beneficial legal title to the money to 
the proper recipients as defined by the loan agreement. 

9.56 Furthermore, putting these objections to one side, even if the bank were to try by its 

loan agreement to bind third-party recipients to hold the payments they received 

The bare trust with d 
man ate and Qursrc/ose trusts 269 

from the borrower on trust it could I d 1 . . ' no o l 1at simply b k' . 
agreement with 1ls borrower. These th' d . . Y ma tng 11 a term of its 

tr -party rec1p1ents Id 1 
erty on trust if they were to undertake I d . wou on Y hold the prop-

• 0 o so, either to the b k . 
and in none of the cases are those the ra I A . an or lo Its borrower, 

' c s. ccordingly th · f h 
recipient being a volunteer or having not· . r .' e issue O I e court or any 

tee 1s periectly 1rrelev l b • 
rower was entitled under the loan agreen t an , ecause if the bor-

1en lo pay the money t th h. d 
full beneficial legal title to the money was 

1 
. 0 el tr party, then 

' proper Y paid under the I 
in fu ll compliance with its trust provision A th' d oan arrangement 

· tr party could be bound 1 h 
the loan money was improperly paid ie paid . b h f h . on Y w ere 

. ' in reac o t e trust in so far ·1 
specified in the loan agreement (and th is happ d . h . as I was 

. . ' ene nett er in Re EVTR nor R v CPE 
Board), the third party being bound either as a vol I h • . 
. . . un eer or, aving given considera-

tion, havmg had notice of the breach of trust (2 58) F' 11 ·f 
, · · ma Y, 1 any more need be said 

on the CAs reasoning on payment of the £6 000 · 1 h ' 
• in ° court t e court would either 

itself have been under an obligation to keep that £6 000 1 . . , separate y, as trust money, or 
be considered a wrongdoer, since according to the CA th b d . • , e money was oun by the 
trust throughout. Really, however, as in Re EVTR the court ,vas 1 · · . . . , , mere y imposing a 
constructive trust because 1I felt 11 was the i·ust thing to do ·11, all th · , e circumstances, 
but with even less justification here, because at least in Re EVTR the holder of the 
property was the borrower/trustee. Here, the constructive trustee, ie the court, was a 
third party who was transferred the legal title to money in full compliance with the 
loan/trust agreement with no notice of its provisions. 

9.57 It is submitted that the only conceivable way to bring the decisions in Re EVTR and R v 
CPE Board within workable trust law principles is to analyse them along the following 
lines: consider the case where the borrower transfers money from the separate bank 

account into which the lender pays the loan moneys to his solicitor, to hold on trust 
for him in the latter's client account, prior to making a purchase that will carry out 

the purpose of the loan. Now assume that the borrower becomes insolvent. It would 
seem appropriate to allow the lender to claim that the borrower's right to the money 

in his solicitor's client account should be held on trust for the lender, on the basis that 
the borrower's transfer to his solicitor was merely preparatory to his expending the 

money on the loan. Notice that the solicitor does not, under this analysis, hold the 

money on trust for the lender, as the courts in Re EVTR or R v CPE Board would 
have it. Rather, the borrower himself holds his right against the solicitor on bare trust 

for the lender, as an asset that is merely a change in form from his prior right lo the 
money in the separate bank account. On this analysis, the rights the borrower held 

to the refund in Re EVTR and to the repayment of money deposited in court in R v 
CPE Board were held on trust for the lender. Nevertheless, this analysis still requires 

one to determine at which point the trust moneys are properly expended according 
to the trust te rms, and thus it would still seem that the cases were wrongly decided, as 

these rights were not rights acquired merely in preparation for carrying out the trust 

purpose; rather, they were rights that adventitiously arose following the expenditure 

of the trust moneys in complete fulfilment of the trust purpose. 
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270 Trusl5 and purpos~ --
Alternative interpretations of the Quistclose trust 

The judgment of Lord Wilberforce in Quistc/ose suggested that there was a primary pur­

pose trust 10 pay a dividend, which purpose failed on RR's liquidation, giving rise to a 

resulting trust in Q's favour. TI1ere are an)' number of problems with this analysis (for a 
thorough demolition see Swadling (2004), al 9 el seq), not least of which is that, to work, 

non-charitable purpose trusts must be valid, and they are not. The analysis is not viable, 
and can be ignored. There are two other analyses of such trusts that , prior lo the decision 

in Twinsectra, attracted support: Milieu's (1985) analysis, the one adopted by this text 

above, and one by Chambers (Chambers ( I 997), ch 3). 

Chambers' analysis, which draws support from the terms in which judges spoke in de­

ciding these sorts of cases up to the early part of the twentieth century, in particular 

the use of the term 'quasi-trust: is as follows: when the lender, L, pays the loan moneys 

over to the borrower, B, B does not hold the money on trust for L; rather, under the loan 

contract that specifies the purpose(s) on which B may spend the money, L acquires an 

equitable right lo require that B spend the money only on those purposes, a right that 

equity will enforce b)• injunction. Where it becomes impossible lo carry out the purpose 

of the loan, a resulting trust then arises, ie al this point B holds the funds on trust for 

L for the first time in the course of events. TI1is resulting trust arises because 8 was not 

intended to take the funds beneficially to use as he wishes. 

9 .60 The HL addressed the issue in Twi11sectra v Yardley (2002). While the CA ( 1999) unani­

mously adopted Potter Lj's analysis, which was in most respects identical to Chambers'. 

Lord Millett in the HL forcefully rejected this anal)'sis and, not surprisingly, favoured 

his own, although ii departed significant!)' from his 1985 analysis. Lord Millett was in a 

minority of one in the case, and his analysis formed part of his dissenting opinion . The 

leading speech was given by Lord Hutton, who agreed with both Lord Milieu's and Lord 

Hoffman n's analysis of the Quistclose trust, and Lords Steyn and Slynn agreed with both 

Hutton and Hoffmann. So much turns on whether Lord Holfmann's and Lord Millctt's 

analyses were essentially the same. Unfortunatel)' Lord Holfmann's anal)'sis was very 

brief; although ii seems to be large!)' in keeping with Lord Millett's analysis, he nowhere 
adopts or refers to Lord Millett's analysis. 

9.61 In Twi,isectrn, Lord Millett stated quite categorically that Q11istc/ose trusts are resulting 

trusts that arise by operation of law. This departed in a serious way from his 1985 view 

that the Quistclose trust was an express trust, ie based on the parties' actual intentions. 

According lo that analysis, there is no 'resulting' trust at all: A's beneficial ownership is 

intended from the first-he takes that interest as the intended beneficiary under the bare 

trust with mandate. In Twinsectra, however, Lord Millett said that the Quistclose trust is: 

an entirely orthodox example of the kind of default trust known as a resulting trust. The 

lender pays the money to the borrower by way of loan, but he does not part with the 

entire beneficial interest in the money. and in so far as he does not it is held on resulting 
trust for the lender from the outset. 
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This characterisation of the Quistc/ose I rust , 
seems to ,allow from L d M'II , 

of Chambers' general theory of the resulti I h' or I etts approval 
follows: ng rust, w ich he endorses in Twi11scctra as 

The central thesis of Dr Chambers's book is th t 1 • a a resu ting trust arises whenever there 
is a transfer of property in circumstances in which th 1 , ( 

h e rans,eror or more accurately 
the person at w ose expense the property was p 'd d) d'd • . . rev, e I not intend to benefit the 
recipient. It responds to the absence of an intention th f h . . . on e part o t e transferor to pass 
the entire benefic,al interest, not to a positive inte 1· t · · . n ion o retain 1t. Insofar as the trans-
fer does not exhaust the entire beneficial interest th I · • , e resu ting trust 1s a default trust 
which fills the gap and leaves no room 'or any part to b · A • ,. e in suspense. n analym of the 
Quistclose trust as a resulting trust 'or the trans'eror w,·th a m d t t h , 

1· ,. an a e o I e trans
1
eree 

to apply the money for the stated purpose sits comfortably with Dr. Chambers's thesis . . . 

It is not at all clear how this analysis covers Quistclose trusts that a · re express, 1e cases 
where the documents specifically declare that B holds the property on trust for A until 

properly a~plied for the specified purpose, because in such cases there is no question 

that there 1s merely an absence of intention on 11.s part that B should take the property 

beneficially- there is a positive intention that the property is to be held on trust for A. In 
Twinscctra Lord Millett said: 

I do not think subtle distinctions should be made between 'true' Quistclose trusts and 
trusts which are merely analogous to them ... There is clearly a range of situations in 

which the parties enter into a commercial arrangement which permits one party to 

have a limited use of the other's money for a stated purpose. and must return it if for any 
reason the purpose cannot be carried out. The arrangement between the purchaser's 
solicitor and the purchaser's mortgagee is an example of just such an arrangement. All 
such arrangements should be susceptible to the same analysis. 

But the arrangement between the solicitor and his purchaser's mortgagee is express, so 

Lord Millett's 'resulting trust arising by operation of law' simply cannot apply. 

9.64 Knowing whether such trusts are express (if sometimes informal) trusts, or are rather 

resulting trusts arising by operation of law is a vital question, because that largely deter­

mines how the court should properly take into account evidence of the parties' inten­

tions in determining whether a Quistclose trust has been created or has arisen. If the 

trust arises by operation of law in response to the absence of intention, none of the tradi­

tional certainties for express trusts, which might otherwise constrain a finding of trust, 

arc relevant, because these concern the intentional creation of trusts, not trusts arising 

by operation of law. There is a danger that the resulting trust analysis will allow the court 

to find trusts in commercial circumstances on flimsy evidence about what might have 

been absent to Ns mind, as opposed to determining the true intentions of the parties. It 

is arguable that this happened in Twinsectra itself (see Penner (2004)). It is submitted 

that first thoughts were best thoughts, and that Lord Millett's 1985 analy_sis is superi~r 

to his Twinsectrn account, which tries to bend his 1985 analysis 10 make 11 work w1thm 
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9.67 

Chambers' theory ofresulting trusts, which he dearly ad'.11ire~ .. In George " Webb (20 I I) 
. . . fth case Jaw and academic wnting, Ward J took the View following an extensive review o e . 

. h f th 'ty. A str,lia is that a Quistclose t.rust 1s an express trust. that the we1g t o au on in u w 

Gifts to unincorporated associations 

9.65 An 'unincorporated association' is a collective body of individuals, like a student law so­
ciety, which does not have its own legal personality as a company does, hence the name 
unincorporated association. Unincorporated associations are of interest here because if 
an individual wishes to devote his money to the carrying out of a purpose, in particular 
after his death, then one way of doing so is lo give money to an unincorporated asso­
ciation the purposes of which are those of the senior. If the settlor wishes to promote 
Morris dancing with a testamentary bequest, he might consider making a gift to a local 
Morris dancing association. Whal we "~" be concerned with here is, first, the way in 
which these unincorporated associations hold property, given that they have no legal 
personality and, secondly, whether a settlor's intention that the association devote the 
gift to a specific purpose has any legal effect. 

9.66 In Conservative a11d U11io11isl Central Office 11 Burrell (1982), Lawton LJ stated four cri­
teria for the existence of an unincorporated association. Such an association wiU exist 
where there are: 

{1] two or more persons bound together for one or more common purposes, not being 
business purposes, [2] by mutual undertakings, each having mutual duties and obliga­
tions, [3} in an organisation which has rules which identify in whom control of it and its 
funds rests and on what terms and [4 J which can be joined or left at will. 

The existence of mutual undertakings giving rise to mutual duties and obligations is 
normally read to indicate that the members are bound by a contract inter se (ie amongst 
themselves). Each member is party lo a contract that creates the legally binding rules 
of the association. So, for example, the contract amongst the members of a student Jaw 
society may set rules about joining or leaving the society, about membership fees, about 
electing a president or treasurer, and so on. The last requirement Lawton LJ gives, ie that 
the association can be joined or left at will, is iJJ put. Read strictly, ii must be doubted, be­
cause_ th~re may be rules limiting both who can join the association and upon what basis, 
and sumlar rules about leaving. The idea underlying this criterion is that any individual 
enters the contract inter se voluntarily. 

The purpose trust rule applies with · t th ' 'ft · 
. . . )US e same ,orce lo gi s to umncorporated associa-

tions as it does to gifts to individuals. The problems are slightly trickier here, however, 
because though a settler may giv · . . e property to an unmcorporated association he may not 
be givmg the property on trust to carry out a particular purpose he chooses ~r any of the 

,,e, 
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general purposes of the association; rather he may i·ust b · · h 
. . . • e giving t e property to the as-

sociation absolutely, 111 the hope that they will spend it as he · h G'fi f h 
1 

. . . w1s es. 1 ts o I e alter kind 
are perfectly valid, while those of the former are ofcou s · I'd , r e, mva 1 , as purpose trusts. 

The leading case on the application of the beneficiary princi'ple 10 gi''t t · 
• • • 11 s o unincorpo-

rated associations (UAs) 1s the PC decision in Leahy v A-G for New Soll/Ii Wales ( 1959). 
Toe gift m question was of a large estate called 'Elmslea': 

upon trust for such order of nuns of the Catholic Church or the Christian Brothers as my 
executors and trustees shall select . .. 

This wide power of selection allowed the trustees to select orders of nuns that were not 
charitable under the law. TI1is trust was saved by the application of a New South Wales 
statute, which restrict~d the power of selection lo charitable objects. A majority in the 
High Court of A~straha accepted that the gift would also be valid as a gift to a UA, given 
to the members for the benefit of the community'. Viscount Simonds, giving the deci­
sion of the PC, said: 

{A]n unincorporated society . .. though it is not a separate entity in law. is yet for many 
purposes regarded as a continuing entity and, however inaccurately, as something other 
than an aggregate of its members. In law a gift to such a society simpliciter is nothing else 
than a gift to its members at the date of the gift as joint tenants or tenants in common. 
It is for this reason that the prudent conveyancer provides that a receipt by the treasurer 
or other proper officer of the recipient society for a legacy to the society shall be held a 

sufficient discharge to executors. If it were not so, the executors could only get a valid dis­
charge by obtaining a receipt from every member . .. [But} what is meant when it is said 
that a gift is made to the individuals comprising the community and the words are added 
'it is given to the benefit of the community?' If it is a gift to individuals, each of them is 
entitled to his distributive share (unless he has previously bound himself by the rules of the 
society that it shall be devoted to some other purpose). It is difficult to see what is added 

by the words 'for the benefit of the community'. If they are intended to import a trun. who 
are the beneficiaries? If the present members are beneficiaries, the words add nothing and 

are meaningless. If some other persons or purposes are intended, the conclusion cannot 
be avoided that the gift is void. For it is uncertain and no doubt tends to a perpetuity ... it 
is to be noted that it is because the gift can be upheld as a gift to the individual members 
that it is valid, even though it is given for the general purposes of the association. If the 
words 'for the general purposes of the association' were held to import a trust, the ques­
tion would have to be asked, what is the trust and who are the beneficiaries? A gift can 

be made to persons (including a corporation) but it cannot be made to a purpose or to 
an object ... It is therefore by disregarding the words 'for the purposes of the associa­
tion' . .. and treating the gift as an absolute gift to individuals that it can be sustained. 

The testator's words could only be construed as intending a trust for the purposes of 
the orders that might be selected, not a gift to their individual members; so, but for the 

statute, the gift would have failed. 



-
--~ 2~7~4~ Ti~r~us'.:ts~a~n'.'.:d'..!p::u'.'.!rp'.'.'.o~s:es~ -------- ---------------

9.69 

The contract-holding theory 

In Neville Estates Ltd v Madden ( 1962), Cross J interpreted Leahy to hold that there are 

three possible constructions of a gift to a UA. The first is as a gift to the indi~dual men,. 

bers as co-owners, whereby each may take their own share. Secondly, the gift may be to 

the individual members: 

but subject to their respective contractual rights and liabilities towards one another as 
members of the association. In such a case a member cannot sever h,s share. It would 
accrue to the other members on his death or resignation, even though such members 
include persons who become members after the gift took effect . .. Thirdly. the terms or 
circumstances of the gift or the rules of the association may shaw that the property in 
question is not to be at the disposal of the membm for the time being, but is to be held 
in trust for or applied for the purposes of the association as a quasi-corporate entity. In 
this case the gift will fail unless the association is a charitable body. 

9. 70 In Re Recher's Will Trusts ( 1972), Brightman J expanded on the nature of the second kind 

of gift: 

In the absence of words which purport to impose a trust, the legacy is a gift to the 
members beneficially. not as joint tenants or as tenants in common so as ta entitle each 

member to an immediate distributive share, but as an accretion to the funds which are 
the subject-matter of the contract which the members have made inter se. 

This analysis of the way in which unincorporated associations receive gifts and hold 

property is generally termed the 'contract-holding theory'. although it operates through 

a trust of the association members' money. It is nothing other than the bare trust with 

mandate mechanism we have already looked al in detail. The treasurer-trustees of the 

association hold the association's funds on bare trust for the members of the associa­

tion, to deal with the funds according to the mandates, or standing orders, which arise 

from lime to time under rules of the association created by the contract of the members 

inter se. Such rules may allow the UA president to require the disbursement of funds for 

certain purposes, to require that the president and treasurer co-sign cheques for large 

payments, and so on. A gift that is an 'accretion to the funds' is therefore a gift to the 

treasurer-trustee of the UA to hold such property on the same trust as he does the other 

funds of the UA. Thus the given funds become subject to the bare trust with mandate 

that determines the way the treasurer-trustee deals with the members' funds (see Re 
Ray's Will Trusts (1936); Abbatt v Treasury Solicitor (1969) per Lord Denning; Re Bucks 
Constabulary Widows' and Orphans' Fund Friendly Society (No 2) ( 1979), per Walton J). 

71 Certain worries have been expressed about this analysis (see eg Matthews (I 995a); 

Gardner ( 1998)) but the worries may be dispelled. II is true that a person cannot give a 

gift subject to another's contract rights. I cannot by unilaterally giving £1 o to you declare 

that you hold it under some sort of contractual obligation to someone else. But that is 

not what the donor does here. By making the gift to an association or its members as 
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members of the association, he indicates that •t . 1 is lo go to the treas 
association to hold the property under the s urer-trustee of the 

ame trusts as he holds all th th 
of the association; thus the settlor simply defines the trust he i e o er property 
trust that exists already. That this trust is a bar 

1 
. h mposes by reference to a 

h h h e rust Wit (contractual) mand t d 
so the uses to w ic t e property may be put may be . d b h a e, an 

th h vane Y c anges to the mandate 
does not mean at w en a settlor transfers property O th ' t h ' 

. . n is rust t e terms on which he 
transfers the property and thus his intention to transfer the 

h b 
. property on trust are uncer-

tain, because I e trust, emg a bare trust, has perfectly t . . 
cer am terms, 1e the treasurer is 

obliged to hold the funds to the order of the members as expressed . th . d 
. , m e1r man ates. 

At all ttmes the trust term, what the trustee is entitled to do, is certain. 

furthermore, there_is no perpetuity problem with this trust any more than there is with 

the trust un~e~ w
0

l11ch the tr~stee holds the rest of the association's property. The trust 
of the assoc1attons property 1s for the members for the time being. As members leave 

and join they are added to or deleted from the class of beneficiaries under an explicit 
or implicit power of the trustees or members to add or delete members, ie beneficiaries 

( 6.17). Since at all times the members for the time being are fully entitled to e.xercise 
their Smmders v Vautier rights and collapse the trust, the trust, while it may last as long 

as the association does, is not perpetual, because the rights are always fully currently 
vested (3.36); there are no obligations to unascertained future members, because they 
are not beneficiaries, even contingent ones, under the trust at any time. 

finally, while ii might be thought that this interpretation of the association's trust gives 

rise to as 53(1 )(c) problem, ie that whenever a member leaves or a new member joins all 
members of the old class of beneficiaries must, in writing, assign their trust interests un­

der the trust to the new class of member/beneficiaries, this is a mistake that, as we have 

seen, follows from an mistakenly over-broad interpretation of s 53(l)(c) of the Law of 
Property Act 1925. That section does not apply to powers to add or delete beneficiaries, 

and every member of a UA understands that under the rules he will lose his interest in 

the trust property should he leave or be expelled from the association, and so this pos­

sibility is part and parcel of his interest (6.17). 

Toe contract-holding theory explains how unincorporated associations may receive gifts 
that they can devote to their purposes, without such gifts being purpose trusts. That 

does not mean that a gift to an unincorporated association, prope~I~ co~strued, may 
not be on trust to carry out a purpose, and therefore invalid. Re L1p111sk1 s Will Tru51S 
(1976) concerned a gift to an unincorporated association that could w~ll have been con­

strued as a purpose trust. A testator left half of his residuary estate to the Hull Judeans 

(Maccabi) Association in memory of my late wife to be used solely in the wor~ of con­

structing the new buildings for the Association and/or improvements 10 the said buildift-
. r J fi I th t rttle turned on the fact that the g 

ings'. Interpreting the provision, 0 iver e t a I d .b the 

d 
. I to the testator's wife-while that expresse a In ute 

was expresse as a memona · . etual endow-
testator wished to pay, it did not, by itself, indicate a des;r~t cr~;te ;o~e;:nstruction or 
ment. Neither did the fact that money was to be ava1 ah e so y Id be spent right 

I P
ose because sue money cou 

improvements indicate a perpetua pur • 
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. - th" respect from 'maintenance: which may Wei] 
,. nts' is different m is 

away- 1mproveme F ·ng the legacy in terms of a sole purpose only 
. d" rual purpose trust. ram• 
m 1cate a perpe _ th members absolutely in equal shares. 
ruled out construing the gift as one to e 

9.75 b fthe association for the time being were an ascer-
Oliver J considered that the mem ers O Jd 

. . d - the existence of such a class, cou see no reason 
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tainable dass ofbenelic1anes, an given 

why the trust should fail: 

. . d ·ncorporated body as a simple accretion to the If a valid gift may be ma e to an um . 
i d h - h b · ct matter of the contract which the members have made inter 
1un s w ,c are su ~e - _ _ _ _ 

d II h Ch a gift which specifies a purpose which 1s w1th1n the se ... I onotrea yseew ysu , 
f h - ted body and of which the members of that body are the ben-powers o t e umncorpora _ 

eficiaries, should fail. Why are not the beneficiaries able to enforce the t_rust or. indeed, 
in the exercise of their contractual rights, to terminate the trust for the,r own benefit? 
Where the donee body is itself the beneficiary of the prescribed purpose, there seems 
to me to be the strongest argument in common sense for saying that the gift should be 
an absolute one within the second category. the more so where, if the purpose is carried 
out, the members can by appropriate action vest the resulting property in themselves, 

for here the trustees and the beneficiaries are the same person. 

Oliver J argued that this interpretation of the law was at least consistent with Leahy as 
in that case there was no such ascertainable class. Secondly, there was authority in Re 

T11rki11gto11 (1937): 

{T}here the gift was to a masonic lodge 'as a fund to build a suitable temple in Stratford'. 
The members of the lodge being both the trustees and the beneficiaries of the temple, 
Luxmoore J construed the gift as an absolute one to the members of the lodge for the 
time being. 

Finally, Goff J's decision in Re De11/ey to uphold a purpose trust where there was such a 
class was, thought Oliver /, 'directly in point'. He also considered that although the gift 
was solely for a particular purpose, Re Bowes, amongst other cases, was authority for 
the proposition that where the entire amount of the gift was to go to the beneficiary, the 

purpose could be overridden as a mere motive or superadded direction. His conclusion, 
as we have seen {9.1 4), was that the gift was valid as one to the members, although ex­
pressed pretty plainly as a purpose. 

Inward versus outward-looking purposes 

It appears that one criterion for Oliver J's holding was that the 'donee body is itself the 
beneficiary of the prescribed purpose: in other words that the purpose was ' inward­
looking; as a be_nelit to the members themselves, rather than 'outward-looking; as one 

that ".1•~ht possibly or must necessarily benefit members of the community outside the 
association. Such a requirement is very doubtful. On the facts of this case, the objects 

9.19 
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f the association's constitution were clearly t b fi 
o O ene t Anglo-Jewish h II 

such a requirement would have made the trust f ·1 . h yout genera y, 
so "d , d ai m t e present case In Re Bucks 
Co11s1ab11lary Wt ows an Orphans' Fu11d Frie11dly Society (No 2) (1979) "w I . 

that the analysis of the way in which a UA holds its funds . d"ffi a ton I said 1s no I erent: 

whether the purpose for which the members of the association asso - t ( . J . 
. . cia e are src a social 

club, a sporting club, to establish a widows' and orphans' i d t b . ,un , o o tarn a separate Par-
liament for Cornwall, or to further the advance of ale he It . . . my. matters not. All the assets 
of the assocrat,on are held rn trust for its members-ofcou b. h _ . rse su ~ect to t e contractual 
claims of anybody having a valid contract with the association-save and eKce t t th 
extent to which valid trusts have otherwise been declared of its property. p 

O 
e 

As long as the 'purpose' framing the gift is one which the membe th 1 _ _ rs emse ves pursue 
by spendmg _the,1r own money under the rules of their association, the gift is to their 
'inward-looking benefit, and the court can construe such a gift as an accretion to the 
association's funds (see also Re Recl1er's Will Trus/s, per Brightman I). 

While requiring a gift framed as a purpose trust to be ' inward-looking' before finding it 

valid is, therefore, unnecessary in the case of a UA, it may well be necessary if the class 
of beneficiaries are not members of such an association. Recall that in Re Denley the 

purpose trust was only valid because it was considered to be directly or indirectly for 

the benefit of the class of ascertainable beneficiaries. If outward-looking purposes could 
be valid so long as the settlor named a class of beneficiaries, then Re Astor is essentially 

overthrown. For example, by naming a class of beneficiaries consisting of all the em­
ployees of national and regional newspapers in the UK, which class is ascertainable on 

the 'is or is not' test, Viscount Astor could have provided a class that would indirectly 
benefit from the outward-looking purposes he intended, members of which class would 

have standing to enforce it but who for all intents and purposes could never get together 
under the principle in Saunders v Vautier to vary or end the trust. Thus, it must be the 

case that gifts expressed as trusts for outward-looking purposes may be valid if made 

to unincorporated associations just for the reason that the membership, as the class of 
ascertainable beneficiaries is, by definition almost, capable of getting together and decid­

ing whether to carry out the purpose or not. This prevents the possibility that a Re Astor 
abstract and impersonal trust will ever actually gain an independent life. 

Re Lipinski raises once again the status of the settlor's purpose-as Oliver I makes quite 
clear, the members of the unincorporated association are free to ignore it completely if 
they so wish. A prospective Mr Lipinski who wishes above all to see his purpose carried 

out may be well advised to frame his gift as a Sanderson-type trust, such as 'to the Hull 

Judean (Maccabi) Association in such amounts as equal its expenditure on new build­
ings' with a clear gift over of any remaining funds, or as a gift on condition. A settlor 
should bear in mind that the certainty requirements for conditions subsequent, such as 

'but if they fail to construct new buildings within live years of my death, then to the Red 
Cross; are strict, and if uncertain the gift will be treated as absolute (3.6 9 ); so care muSt 

be taken to frame the condition in such a way that it can clearly be applied. 
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The dissolutio'] of unincorporated associations 

9.8 J The 'contract.holding' theory of the way in which unincorporated associations hold their 
property is now generally accepted. It must, however, be distinguished from a different 
'contractual' theoryofUAs, which is of doubtful validity. Under this theory the property 
of VAs can only be explained as the holding of property on a true purpose trust, which 
would violate the beneficiary principle. In order to consider the merits of this theory, we 
must briefly return to the subject of automatic resulting trusts, or ARTs. 

9.82 In Re Gillingham Bus Disaster Fund (1958), funds were raised on appeal to defray the 
cost of funerals for those who had been killed when a bus ran into a column of march. 
ing cadets, and to care for those who were disabled; any surplus funds were to be de. 
1•oted to 'other worthy causes'. The gift was a Sanderson•type trust for the cadets, but the 
gift over 'to worthy causes' was void for being a non•charitable purpose trust (13.4 3). 

The Treasury Solicitor claimed the surplus as bona vacnntia, ie goods without an owner. 
Harman J approached I.he question as follows: 

The general principle must be that where money is held upon trust and the trusts de· 
dared do not exhaurt the fund it will revert to the donor or sett/or under what is called 
a resulting trust. The reasoning behind this is that the sett/or or donor did not part with 
his money absolutely out and out but only sub modo to the intent that his wishes as 
declared by the declaration of trust should be carried into effect. When, therefore, this 
has been done any surplus still belongs to him. This doctrine does not, in my judgment, 
rert on any evidence of the state of mind of the sett/or, for in the vart majority of cases 
no doubt he does not expect to see his money back: he has created a trust which so far 
as he can see will absorb the whole of it. The resulting trust arises where that expectation 
is for some unforeseen reason cheated of fruition, and is an inference of law based on 
after•knowledge of the event. 

9.83 Since here the subscribers' expectations were 'cheated of fruition: an ART of the surplus 

arose in their favour in the proportions to which they had contributed. However, the 
resulting trust doctrine in appeal cases of this kind seems somewhat pointless for those 
who anonymously gave small amounts in collection boxes, because it means that the 
_trustees must pay the money into court, where it will be held, essentially in perpetu• 
1ty, on the off.chance that one of the anonymous subscribers of small amounts to the 
fund cares enough to come forward and prove that he had made a donation, hence the 
su~~stion to treat the property as bona vacantia. Nevertheless, preferring to rely upon 
pnncrple over matters of convenience, Harman J held firm on the resulting trust: 

In my judgment the Crown has failed to show that this case should not follow the ordi· 

nary rule merely because there was a number of donors who, I assume, are unascertain· 

able. '. see n~ reason myself to suppose that the small giver who is anonymous has any 
wider intention than the large giver who can be named. They all give for the one object. 

If they can be found by inquiry the resulting trust can be executed in their favour. ff they 
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cannot J do not see how the money could then h . . . 
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I 

. · · · c ange •ts destmat,on and become bona vacant,a. 

84 Under the contract·holding theory, it is clear that the b f 
9- . , . mem ers o a VA own the so• 

cretys property under the terms of their association and th , . . 
. . • ere,ore, upon d1ssolutmn 

of the society, the property 1s clearly not bona vacnntia but · h , nor 1s t ere need for any 
resulting trust, because the money is held under a bare trust ("in th 1 , ) . h e r ,avour wit man• 
date. The members have owned it all along and therefore 1·1 1·s th · t b d" 'b • errs o e 1stn uted 
amongst themselves upon dissolution. Before this theory was art·iculat d h h . . . e , owever, t ere 
was a hne of cases III which upon the dissolution of a VA the only It 1- d . a erna 1ve estma• 
tions of surplus funds were thought to be an ART and bona vacanlia. In Re Printers 
and Transferrers Amalgamated Trades Protection Society (1899) contributions from the 
society's members funded benefits for the contributors, in particular strike and lock.out 
benefits, and in Re Hoboum Aero Components Ltd's Air Raid Distress Fund (1946) em• 
ployees contributed funds to pay benefits to members on war service or those injured in 
air raids. In both cases, on the dissolution of the associations the court held that there 
was a resulting trust of the remaining funds in favour of the members in proportion to 
their contributions. By contrast in Cunnack v Edwards (1896), where members contrib· 
uted to provide widows' benefits, upon dissolution the CA reasoned that the members 
had received all they had contracted for, ie the relevant widows' pensions, and so the 
surplus was bona vaca11tia. I 

9.85 Re West S11ssex Constabulary's Widows, Children a11d Benevolent (1930) Fund Trusts 
(197 1) falls into this line of cases. In 1968 the West Sussex Constabulary was amalga• 
mated with other police forces, and therefore its benevolent fund, which paid allow• 
ances to the widowed mothers, widows, and children of deceased constables who were 
members, was to be wound up. The forces were amalgamated from I January 1968, and 
the remaining members of the fund held a meeting in June 1968 at which it was decided 
that the remaining funds, some £35,000, should be used to purchase annuities for those 
\\~dows, etc, who were receiving benefits, the balance to be distributed to the members. 

9.86 Goff J reasoned that the amalgamation of the forces meant that there were no longer 
any members of the fund by June 1968, since the only persons who could be members 
were constables of the West Sussex constabulary, which had ceased to exist. Thus the 
June J 968 decision was invalid and the funds remained undisposed of. Goff J accepted 
that the members might have devoted the funds in this way had they met before the 
amalgamation, but they had simply acted too late. Now, if it were true that the contract 
between the members required that they be constables of the West Sussex force, then 
the amalgamation of the forces would have put their contract at an end. But that ~ould 
only mean that the contractual rules of the association, such as a rule that by maionty 
vote they could vary the terms upon which their property was held by the UA treasurers 
on trust, would no longer be operative. Any mandate to apply the property would have 
been extinguished, but not the bare trust of the funds. The death of this cont~act would 
do nothing to alter the ownership rights of the members to the fund, only their co11trac• 

t11a/ rights and duties to deal with it in certain ways. Thus if the members were owners of 
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the fund before I January 1968 (although bound by contractual mandate to deal with ir 
under the rules), they remained owners afterward (alt.hough no longer so bound). 

9.87 The former members then argued that they were the beneficial owners of the fund, as 
with any other VA, but Golf J rejected this argument; the fund simply did not look Uke 
a members' dub, but was a pensions or dependent relatives fund; thus rather than being 
for the benefit ofrhe members for the time being, only third parties could benefit. 

9.88 The members then argued that there was a resulting trust in their favour. In rejecting this 
argument, Goff J advanced the 'contractual' basis of the decision in C111111ack: 

fn my judgment the doctrine of resulting trust is clearly inapplicable to the contribu­
tions of [the former and surviving members) Those persons who remained members 
until their deaths are in any event excluded because they have had all they contracted 

for, either because their widows and dependants have received or are in receipt of the 
prescribed funds, or because they did not have a widow or dependants . . . they and the 
surviving members alike are also in my judgment unable to claim under a resulting trust 
because they put up their money on a contractual basis and not one of trust . .. 

The only persons who had a claim, therefore, were those surviving members who had 
dependants who had not received any benefits yet- they might be able to claim against 
the fund on the basis of total failure of consideration or frustration of the contract. This 
application of 'contractual' reasoning must be wrong, since it requires that the funds 
were held on a perpetual pure purpose trust, ie a trust to enter into contracts to provide 
annuities and so on for the relations of members of a constabulary-in short, a trust to 
carry out a (non-profit) business, the funds held not for any beneficiaries, but for the 
purpose of entering into and discharging contractual obligations. 

9.89 In Re Bucks Constabulary Fund, a case with very similar facts, Walton J found himself 
'wholly unable to square [Goff j's decision in West Sussex} with the relevant principles 
of law applicable: and applied the modern contract-holding analysis. The member/ 
constables of the Bucks fund were entitled to it in equal shares on dissolution of the 

association. The contracting-holding analysis was applied by Lewison J in Hanchett­
Stamford v AG (2008) where a UA had dwindled lo one member; Lewison J held that she 
was solely entitled to the associations property. 

1.90 There is however, a 'loose end; as Swadling (2000, at 376) puts ii: 

In the case of money subscribed to a movement or campaign via its secretary. it is 

tolerably clear that any surplus left when the campaign is abandoned or frustrated 

must be returned as on a failure of consideration. This is a matter for the law of unjust 

enrichment. It is by no means clear that the same should not apply to property given on 

the basis that it be subject to the contract between the members [of a UA}. Much must 

depend on the precise construction of the basis on which the donations were given and, 

in turn, on the rules of the society. The Buckinghamshire Constabulary case certainly 
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decides that the property in such cases b I e ongs to the memb b . 
dispose of the question whether in som h ers, ut ,t does not finally 

e cases t ey may not c d 
to make restitution of its value to donors. ome un er an obfigation 

9
_91 However, though on the modern contracting holdm theor 

'surplus' fu nds to dispose of in Re West Sussex G ff)~ Y there should have been no 
I • 0 s treatment of undispos d ff d ,s regarded as re evant if applied to cases wher a ART . e O un s 

e n properly arises as in a ca l"k 
Re Gill111gha111 Bus Disaster Fu11d. The surplus is 10 b . II ' se I e 

. ( I) e notiona Y d1V1ded in proportion 
to its sources, 1e: money raised by raffles or ent 1 • 

. h I . er amments, whereby individuals 
contract w1l t 1e assoc1a11on or trustees the profits of h. h . 

. ' w " go into the fund; (2) small 
anonymous donations, such as those received in coll 1- b d ec mg oxes; an (3) identifiable 
donations, such as amounts contributed by cheque and lega · A ART . Cies. n arises only for 
the las! category. No one tn the first category who contributes 10 the f d · 'd II - f b . un mc, enta y as 
3 func t10n o uymg a ra ffle licker or attending an enterlainme I h · n as given money upon 
trust; he receives hi_s full benefit from the contract. Goff J reasoned that the purchaser 
may or may not be tnlerested in aiding the cause, so therefore no trust intention can be 
imputed to him, and secondly, his contribution is indirect, via any profit, if any, that ac­
crues from his purchase. 

9.92 This does not seem particularly justifiable. If the trustees engage in commercially viable 
entertainments or raffles that make profits, which they then donate to the trust, of course 
the purchasers are out of the picture. But if, as is common, the purchasers 'purchase' 
entertainment or buy raffle tickets fully realising there is a large gift element, surely the 
intention lo be presumed of such a purchaser is that the profits certain to be made are to 
be applied to, and only to, the purposes of the appeal. That they doubtless do not expect 
any money some day to return to them on failure or completion of the purpose of the 
appeal would put them in the same boar as any other contributor. 

9.93 Similarly, Golf J reasoned that the contributors of small anonymous donations must 
be assumed lo have intended to part with their money absolutely in all circumstances. 
Again, distinguishing between large, identifiable contributors and small contributors or 
raffle ticket purchasers on the basis of their likely intentions is difficult lo sustain. The 
better basis for the result is simply that the ART solution, although theoretically correct, 

is so patently pointless in the case of the small contributors and purchasers, none of 
whom will ever try to prove a valid claim to the money, that the bona vacantia solution 

is simply imposed as the most practical result in the circumstances. As Harman I points 
out in Gilli11gha111, surely the only thing that distinguishes these classes of contributors ts 

the possibility that they might actually be able to claim their :noney-t~ere is ~o reason 
to believe that they were more or less likely to entertain any secondary mtenllons gov­

erning the proper direction of their money if the primary trust failed. But pace Harman 

J, that fact should not prevent the West Sussex result, for practical reasons. 

9.94 As ii stands, then, neither Gillingham Bus Disaster Fund nor West Sussex _disclose any 

factual settlor's intention that can displace the operation of an ART, and 11 rs d1ffic~lt to 

imagine one that realistically is likely to arise. 'vVhat will displace it, apparently, is lhe 



,· 

9.95 

282 Trusts and purposes 

inconvenience of the ART's effect in practice. With respect, ii was, therefore, incorrect of 
Lord Browne-Wilkinson to have cited West Sussex as a case where settlors' actual inten . 
lions displaced an ART (5.41 ); that the ART there was supplanted by the bona vacamia 
solution is much better explained as a matter of convenience, not because the settlors' 

intentions so dictated. 

Less than unincorporated associations: the case of 
politicaL_parties 

ln Re Grant's Will Trusts ( I 979), the testator left his entire real and personal estate to 

the Chertsey and Walton Constituency Labour Party. Vinelott J held that the gift was 
one to create a perpetual trust to further the purposes of the local Labour party, and 
therefore the gift failed. He held that the local Labour party was not an unincorporated 

association, because its rules were capable of being altered by an outside body, the na­
tional Labour Party, which could in fact direct the local party to transfer its assets to it. 
Furthermore, the local members could not: 

alter the rules so as to make the property bequeathed by the testator applicable for 

some purpose other than that provided by the rules; nor could they direct that property 

to be divided amongst themselves beneficially. 

9.96 It is not clear whether Vinelott J's reasoning on this point is sound. While there is no 

other case that discusses the issue directly, Cross J in Neville Estates proceeded on the 

assumption that the Catford Synagogue was an unincorporated association although af­
filiated with the United Synagogue, which limited the power of the Cat ford members to 

alter their rules; moreover the United Synagogue could require the Catford Synagogue 
to transfer its real property to the United Synagogue. 

9.97 In Conservative and Unionist Central Office, the CA decided that the national 

Conservative Party was not an unincorporated association either. The party was a his­

torical political movement, in which the various membership constituencies, the parlia­
mentary party, and the constituency associations had political but not contractual links. 

In particular, there were no rules by which the constituencies could control the leader 

of the party's or the central office's expenditure of the central office funds, and there was 

no historical point at which any contract between the members inter se could be said to 
have occurred. 

B If national political parties, and their local constituency parties, are not unincorpor­

ated associations, then how do they hold their property? In Conservative Central Office, 

Brightman LJ suggested the 'mandate' theory to explain how living subscribers to the 

party donate their funds. Such funds are given upon an order from the donor, the princi­

pal, to the party treasurer, his agent; such an order is a mandate, although not a mandate 
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over funds the treasurer takes O t . . 
h 

n rust; It is a purely I 
property t e treasurer takes as full b Ii . persona obligation to deal with 

I enc cial legal owne 'f h 
the money as t 1e order specifies (h , r; 1 t e lreasurer fails to apply 

ere ,or party pu ) h 
it, and he may be reslrained from . 

1 
. rposes e may be sued to so apply 

th m isapp y111g ii The d b 
once e treasurer mixes ii with oth f · man ale ecomes irrevocable 

. er party unds. Bright LJ h 
analysis would not explain lestamcntar 'ft . . man • owever, said that 1his 

y g1 s lo pol1hcal parties because: 

no agency could be set up at the moment of d th b 
agent. A discussion of this problem . 'd ea etween a testator and his chosen 

,s outs, e the scope of th . I 
think that the answer is not difficult t fi d 

I 
d . ,s appea and, although / 

0 ,n , o not wish to prejudge it. 

But this is doubtful; true it is that a tcstat . or cannot give a mandate 1 
less after, his death, but there is nothi . h . 0 someone on, much 

ng wrong Wit his executor d · d 
instruction given in the will--executors do h omg so un er an 
(eg paying for the testator's funeral ). Howe:ea;:~::e;ips /hs ofthbe testalor by_contracts 

h b h · • • r aps etter, analysis may be 
I al ol 111/er vrvos and testamentary gifts to 1·r I · . . ( . po I ica parties are conditional gifts at Jaw 
or 111 equity 5.46), which would be subi'ect to th · · h 

b ( 
e uniust ennc ment analysis Swadling 

proposes a ove 9.90). 

The rule against perpetuities 

9.99 There are two principal cases in which the rule against perpetuities (3.36 el seq) be­
comes relevant in the discussion of the beneficiary principle: the cases of the few, 
anomalous, true purpose trusts, and in the context of gifts for unincorporated asso• 
ciations. A true purpose trust, such as a trust for the upkeep of a grave, can last for­
ever. Therefore, if the testator does not specifically limit his gift to a perpeluity period, 
the gift will be void for perpetuity. It may be the case that a testator is not entitled to 
choose the statutory perpetuity period of 80 years provided by the Perpetuities and 
Accumulations Act 1964. This turns on technical considerations regarding the inter­
pretation of s 15( 4) of the Act and the question of whether the rule against perpetuities 
applies in a distinct way to pure purpose trusts (see Matthews ( 1996)), and no case 
has decided the point. A testator may, however, employ a 'lives in being plus 21 years' 
clause to i11dicate a perpetuity period. For this purpose a 'royal lives' clause is appro­
priate, for example: '£ 10,000 to my trustees on trust to maintain my grave, such lrusl 
not to extend beyond the expiry o f 21 years following the death of the last surviving 
descendant of Queen Elizabeth JI alive at my death.' Since there are no lives in being 

that are inherently relevant to the duration of a purpose trust, the testator must choose 
people whose lives shall count. l11e purpose of picking the descendants of a king or 
queen is simply that, being famous, it wilJ be easy for the trustees to determine when 
the last surviving life in being dies. If the testator does not use a royal lives clause, and 
wishes to set an exact time period, then, assuming he is not entitled to use the statut~ry 
period of 80 years or Jess, he may only choose a period within the definable portion 
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I 
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thus a gift to a class lhal may gfain memb erso~futurc individuals might vest for as long 
were not limited, the shares o 311)' num er 
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SELF-TEST QUESTIONS 

2 

3 

4 

Explain the rationale of the beneficiary principle I lh" . 
. . . · s Is rallonale less persuasive following the dec1S1ons in Re Denley (1969) and McPhail v Dou/ton (1

97017 
Should the 'beneficiary principle' be reformulated alo th J' f , . . 

ng e ines o an enforcer' principle? How may unincorporated associations hold property? 

Smith dies. leaving £100,000 to the Aylesbury Morris Danc·ng 
5 

• ly 'f h 
. . . . , oc,e or I e purpose of 

bwlding a Moms _Dancing Centre as a memorial lo myself'. Shortly after Smith's death the 

club decides 
10 

wind up, as most members wish to join another Morris dancing club. The 
treasurers report lbat 

th
e Society's current funds are £8.150, which amounts to a share of 

£ 163 for each of the 50 members, a figure that does not include the bequest of Smith, of 
which they have just been advised. Advise the treasurers. 

Simon is a member of his local branch of the Socialist Workers Party, and is also a mem­

ber of a Mancist reading group of about 30 people who raise money to buy publications 

by various means and who have a treasurer who holds the group's funds in a local bank. 

Simon has found out that he has six months lo live. On his death he wants to ensure that 

his considerable fortune is devoted to lhe furtherance of Mancist causes. Advise Simon. 

Brian, a collector of art, transfers £50,000 to Frances, a dealer, to 'buy antiques for me 

that have good investment prospects·. Brian tells Frances that she is entitled to 'take a 

JO per cent commission' on any purchases she makes. Frances pays the money into her 

current business account, which is in overdraft, raising lhe balance to £40,000. She then (i) 

spends £30,000 on seventeenth-century furniture; (ii) draws a cheque on the account for 

£3,000 as her personal commission, which she pays into her personal account; (iii) uses 
£2,000 to pay for travel and hotel expenses to attend an antiques auction where she buys 

nothing; (iv) transfers£ 1,000 to another dealer as a deposit on a future purchase, which is 

not, in the end, completed. With lhe balance in the account at £4,000, Frances's bank fails. 
Advise Brian. (It would be worthwhile lo review 7.26 et seq.) 
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1 o. 1 Trustees, as legal owners of the trust property, have all the rights and powers to deal 

with the trust property as would any other legal owner, although they must, of course, 

exercise these rights and powers solely in the interest of the beneficiaries. Because they 

are trustees, however, they have further particular powers and duties arising from their 

office, traditionally the most important of which are the duty of investment and the pow­

ers of maintenance and advancement. 

The duty of investment 

10.2 The duty of investment has two main aspects: ( 1) a duty to invest the trust property so as 

to be 'even-handed' between the different classes of beneficiary; and (2) a duty to invest 

so that the fund is preserved from risk yet a reasonable return on capital is made. 

Even-handedness between the beneficiaries 

10.3 In many trusts the benefit of the property is divided between income and capital ben­

eficiaries (3.24). In legal terms income is whatever property actually arises as a separate 
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Some investments produce no income such as Id · 
. .11 b . , . ' currency, go , ant iques. Conversely, 

some investments w1 e all income ic what II d , . 
. ' are ca e wasting assets'; an example is 

a 20-year lease, on which the rent is income· alth h · . . 
. . . . • oug in economic terms 11 also repre-

sents the retu1 n on the m11tal capital investment in th I • 1 1 . .. e ease, 111 ega terms the capital 
)·ust slowly reduces lo zero as the lease runs its course There' -1 · b • h h . · ,ore I IS O VIOUS t at t e 
trustee may favou~ the income beneficiary at the expense of the capital beneficiary, or 
vice versa, by making parltcular kinds of investments The la, th , · d . . . v ere,ore imposes a uty 
of even-handedness, which requires the trustee to balance th · · 1 , · I · k . . . . e1r 111 crests ,airy 111 ma -
ing his inveStment dec151ons. (For a case where the trustees thoroughly failed to do so, 

see the New Zealand case of Re M11/ligan (1998); the trustees invested so as to maximise 

the income of the life tenant, with the result that there was little capital left in the fund 

on her death.) This is a fiduciary obligation (2.18, Chapter 12), because only by being 

even-handed in exercising his discretion as to the trust investments does the trustee act 
in the best interests of all of the beneficiaries of the trust. 

10.4 The two chief characteristics of any investment are risk and return, and they correlate di­

rectly. That is, the higher a risk an investment presents, the greater the percentage return on 

capital any investor will demand. You will (at the time of writing) win a greater sum bet­

ting on Scotland to win the next World Cup than on Brazil (alas). Historically, the law has 

favoured the safety, or non-riskiness, of trusts investments over high return. In particular, 

following the bursting of the 'South Sea Bubble' in 1720-an orgy of speculation in shares of 

tl1e South Sea Company that ended, as one might expect, in tears- equity regarded invest­

ment in company shares as a risk quite beyond the pale. Therefore, until the twentieth cen­

tury trustees were restricted to investment in 'consols: fixed-interest government securities. 

10.s Of course, the trust instrument itself may, and invariably does, empower the trustee 

to invest as the settlor allows, and in general, such investment clauses are very wide. 

Originally, again out of concern for the safety of the trust property, investment clauses 

were interpreted restrictively, but now are given their plain meaning (Re Harari's 
Settlement Trusts ( 1949)). If there is no express investment clause, the statutory regime 

provided by the Trustee Act 2000 governs the trustee's investments. 

10.6 

The Trustee Act 2000 

Prior to I February 2001, the Trustee Investments Act I 961 governed the trustee's duty 

of investment unless the trust instrument specifically provided an investment clau_se. 

The Act was one embodiment of an approach to regulating trustee investments, whKh 
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is generally called the 'legal list' approach. The legal list approach contrasts with the 
'prudent investor' approach. Under the former, the state in its wisdom chooses a number 
of particular kinds of investment that may be made by trustees; these investments are 
supposed to be safe but yield a reasonable return. A trustee may not make an investment 
that is not on the list; if he does he will be in breach of trust. On the other hand, such 
a list makes things quite straightforward for trustees, especially non-professionals. So 
long as they choose investments from the list, they comply with their investment duties. 
Under the prudent investor approach, the trustees are not legally prohibited from mak­
ing any part.icular kind of investment. They will be found in breach of trust, however, 
if they do not invest as a prudent investor would. The Trustee Act 2000, which now 
governs unless the trust instrument provides an investment clause, adopts the prudent 
investor approach; ii thus (a) provides the trustee with a very broad power of investment, 
but (b) imposes a duty of care so as to ensure that the power is used prudently. 

1 O. 7 Section J of the Act provides a general power of investment by which: 

10.8 

a trustee may make any kind of investment that he could make if he were absolutely 
entitled to the assets of the trust. 

That is, he may make any investment he could make if the funds were his own. However, 
the various properties, securities, and so on he purchases for the trust must still count as 
'investments'. What amounts to an investment is a matter of case law: ii may be that cer­
tain sorts of financial products, such as derivatives or zero-dividend preference shares, 
although perhaps useful for managing the risk and return of trust funds (especially in 
light of tax considerations), may not count, for instance on the basis that they do not 
generate income (see Hicks (2001)). For this reason it is expected that settlors will, as 
was previously the norm, write trust instruments including bespoke investment clauses, 
rather than relying on the statutory provision. Section 8 provides the trustee with the 
power to acquire land, even if the land is not used to generate rental income, but is used 
lo pro\'ide a place lo live for a beneficiary or beneficiaries. This separate treatment of 
!and is a holdover from past attitudes: in Re Power ( 1947) trustees were barred from buy­
mg a house for the beneficiaries lo live in. Jenkins J said that such a purchase: 

is not necessarily an investment, for it is a purchase for some other purpose than the 
receipt of income. 

Se_ction I of t~e Act outlines a general duty of care applicable to trustees, and by Sch I 

this duty applies 10 the trustee when exercising any power of investment, either under 
the statute or conferred by the trust instrument (although the duty f b d . o care may e ouste 
by the trust instrument (Sch I, s I)). Bys J, the trustee must: 

exercise such care and skill as is reasonable in the circumstances, having regard in 
particular to 

(a) any special knowledge or experience that he has or holds himself out as having, and 

l. 
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(b) if he acts in the course of a busin i . ess or pro1emon to any . 1 k 
perience that it is reasonable 1 • spec,a now/edge or ex-

0 expect of a person actin · h 
of business or profession. gm t e course of that kind 

The Act does not further elaborate upon ti 1c content of this duty of 
must be had lo the case law to assess how th .

11 
care, so recourse 

e courts WI apply the duty (10. 12 et seq). 

Section 4 of the Act does, however, require the tr I .. 
I 

, USlee w ien exercising any power of invest-
ment to 1ave regard to standard investment crit · ' d • . 
. . . . . . ena, an to review the investments from 

ume to time with these cntena 1n mind These ·1 · ( ) .· . . · . · en ena arc a the su11ab1l1ty of particular 
kinds of mvestment for tl1e trust, and (b) the need fio d ' 'Ii · f h . r 1vers1 cation o I e trust investments. 

As regards diversification, investment strategy tod · · r d b , . , . . . ay 1s m,orme y modern portfolio 
theory, by which the nsks of particular investments are bala d · h • k f . . nee against I e ns s o 
others. Different investments are chosen that have off: 11· · k h c . . se mg ns s; I us, ,or example, 
1f natur~l gas sales nse _al the expense of oil sales, investing in both offsets the risks of 
one agamsl the other-if gas does well and gas shares rise, then oil shares will fall, and 
,~ce versa. Thus the overall risk of investing in both is less than the individual risk of 
~ither. The watch,~ord, then, is 'diversification': by diversifying the investment portfolio 
nwestments that smgly pose substantial risks together provide a portfolio with a much 
more reasonable risk. Thus the modern prudent investor is to be judged not by the indi­
vidual investment vehicles he chooses but on the overall portfolio. Jn Nestle v Nntional 
Westmi11ster Bank pie ( 1988) Hoffmann J said: 

Modern trustees acting within their investment powers are entitled to be judged by the 
standards of current portfolio theory, which emphasises the risk of the entire portfolio 
rather than the risk attaching to each investment taken in isolation. 

10.1 1 Section 5 of the Act also requires the trustee, before exercising any power of investment, 
to take advice from someone the trustee reasonably believes is able to provide proper 
advice of this kind by virtue of his ability and experience in such matters, unless it would 
be reasonable in the circumstances to forgo such advice. Such circumstances are not 
specified, but it would be reasonable not to seek advice in the case of a trust with very 
limited funds, such as the trust of the funds of an unincorporated association (9.6S et 
seq) (eg a student law society, or a trust of short duration). The only sensible option in 
such cases might be to place the trust funds in a bank account. 

The standard of prudence in making trust investments 

10.12 A standard of prudence cannot be speUed out in terms of black and white rules: like 
many other standards in the law, it is a standard that depends on a reasonable apprecia­
tion of the purposes the standard is to serve and the circumstances in which it applies. 

J 
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In the leading case of Speight v Ga1111t ( 1883) the trustee paid some £15,000 to a broker 

h h f •u 'bought note' which asserted that the broker had bought on t e strengt o a wn en , 
· · • h t The broker had never purchased the securities, and his fraud securities in t at amoun . 

was not discovered before his subsequent bankruptcy, so all the money was lost. The 
t t t r bl The payment of funds to a broker in this way was in accord with 
rus ee was no 1a e. . . . 1 MR said· 

the standard business practice of purchasing securities. Jesse · 

{A] trustee is not bound because he is a trustee to conduct in other than the ordinary and 
usual way in which similar business is conducted by mankind in transactions of their 
own. ft could never be reasonable to make a trustee adopt further and better precau­
tions than an ordinary prudent man of business would adopt, or to conduct the business 

in any other way. 

The judgment was affirmed in similar terms by the HL. 

1 o. 13 In Re Whiteley ( I 886), a trustee was found liable for imprudently investing £3,000 upon 

a mortgage of a brickworks. The land itself was not so valuable as to provide sufficient 

security for the mortgage- only if the brickworks operation continued as a going con­

cern, which, in the event it did not, was the loan likely to be repaid. In the CA Lindley L) 

framed the standard thus: 

The duty of a trustee is not to take such care only as a prudent man would take if he had 
only himself to consider; the duty rather is to take such care as an ordinary prudent man 
would take if he were minded to make an investment for the benefit of other people for 

whom he felt morally bound to provide. 

In the HL (Learoyd v Whiteley (1887)), Lord Watson said: 

As a general rule the law requires of a trustee no higher degree of diligence in the execu­
tion of his office than a man of ordinary prudence would exercise in the management 
of his own private affairs. Yet he is not allowed the same discretion in investing the 
moneys of the trust as if he were a person sui juris dealing with his own estate. Business­
men of ordinary prudence may. and frequently do. select investments which are more 
or less of a speculative character; but it is the duty of a trustee to confine himself to the 
class of investments which are permitted by the trust, and likewise to avoid all invest­
ments of that class which are attended with hazard. 

14 A trustee is not required to 'beat the market' or save the trust investments from declining 

in value due to general economic conditions. In Re Chapman (1896) Lindley LJ said: 

[A) trustee is not a surety. nor is he an insurer; he is only liable for some wrong done by 

himself, and loss of trust money is not per se proof of such wrong . . . There is no rule 
of law which compels the court to hold that an honest trustee is liable to make good loss 

sustained by retaining an authorised security in a falling market, if he did so honestly 

and prudently. in the belief that it was the best course of action in the interest of all 

10.16 
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parties. Trustees acting honestly. with ordinary d . . 
. pru ence or and within the limits of their 

trust, are not liable for mere errors of judgement. 

(See also Nestle v Natio11al Westminster Bank ( 1994); 10_ 19 et seq.) 

Special considerations apply when the trust is a cont 11· h h Id . . , . ro mg s are o er in a company. In 
Re L11ck111g s Will Trusts ( 1967) a majority of shares in a 'ami·Jy b • h Id . " usmess was e on trust 
for the fanuly members. One truSlee, one of the family members, installed his fr iend as 
manager of the company, who proved most unsuitable, drawing large amounts of the 

company funds for 1115 own use. The trustee failed lo detect the manager's withdrawals 
until it was too late to recover them, and was held liable. Cross) said: 

Now what steps, if any. does a reasonably prudent man who finds himself a majority 
shareholder in a private company take with regard to the management of the com­
pany's affairs? He does not, I think. content himself with such information as to the 
management of the company's affairs as he is entitled to as shareholder. but ensures 
that he is represented on the board . .. Alternatively, he may find someone who will act 
as his nominee on the board . .. trustees holding a controlling interest ought to ensure 
so far as they can that they have such information as to the progress of the company's 
affairs as directors would have. If they sit back and allow the company to be run by the 
minority shareholders and receive no more information than shareholders are entitled 
to, they do so at their risk if things go wrong. 

In Bartlett v Barclays Bank Trust Co Ltd ( 1980), almost all the assets of the trust consisted 

of private shares of a company that managed real property. The company embarked on 

a programme of hazardous and, as it turned out, disastrous property development, of 

which the trust company took little notice, implicitly trusting in the 'professional cal ibre' 

of the company board. The trust company was liable for the losses. Brightman/ said: 

/ do not understand Cross J (in Lucking] to have been saying that in every case where 
trustees have a controlling interest in a company it is their duty to ensure that one of their 
number is a director or that they will have a nominee on the board . .. He was merely 
outlining convenient methods by which a prudent man of business (as also a trustee) 
with a controlling interest in a private company. can place himself in a position to make 
an informed decision whether any action is appropriate to be tak~n for the pr~tect,on of 
the asset. Other methods may be equally satisfactory and convenient, depending on t~e 
circumstances of the individual case. Alternatives which spring to mind are the rece,_pt 
of the copies of the agenda and minutes of board meetings if regularly held. the receipt 
of monthly management accounts in the case of a trading concern, or quarterfy reports. 

A higher standard for paid trustees 

of care re uires a trustee who holds himself out as having 
As we have seen, the s I duty q . f h. b s·iness or profession to 

h h h pertise by virtue o 15 u ' special expertise, or w o as sue ex 
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h fi ce to such a higher standard was made obiter 
be judged acc~~dingly._ Althothug Are/(;;rt/ett v Barclays Bank Trust Co Ltd (1980) per 
in several dec1S1ons prior to e c J b ·t 

, ~\U/ Trusts ( I 952) per Harman ; an o , er statement by 
Brightman J· Re Watermans I d d) • d 

. • p, 
1 

(!893) denied such a higher stan ar . 11 oes not seem as if 
Romer J m Jobson v a mer f h · d "d 

, . J •as ever applied as part o I e ratw ec, end; of a 
any higher standard for pro,essiona s 11 f 1. bil. h 

. . . h Id t tee liable or relieve him o ,a 1ty as never turned 
case· that 1s a decision to o a rus . 

' . d , h •th special expertise. There 1s, therefore, no real guid-
on a higher standar ,or t ose " 1 f h h · h 
ance to be gleaned from the case law as to the stringency or scope O t e ig er standard 

that is to apply to professional trustees. 

10 .18 It should also be borne in mind that paid trustees will invariably insiSt 0 ~ exemption 

I b , d taki the trust (11 65 et seq), and such clauses provide that they c auses e,ore un er · ng · . 
will be liable only for their 'wilful default: not mere negligence, so any higher standard 

for paid trustees will likely be of zero practical importance. 

10_ 19 In Nestle, a testamentary trust was created in J 922. When the holders of th~ li~e interests 
had all died, in 1986, the value of the capital was some £270,000 and the plamhff remain­

dennan claimed that the fund would have been worth well over £Im ifit had been prop­

erly invested. Toe trustees had failed to understand the investment dause of ~he trust 
instrument, largely because they had failed to seek legal advice as to its meamng, and 

in consequence they believed that their investment options were much narrower than 

was the case and failed to review the investments properly. Although it was clear that the 

real value of the fund fell dramatically, the CA was not convinced that the investment 

decisions the trustees actually made would have been in breach of trust even had they 

understood their investment powers and regularly reviewed the investments. In particu­
lar, the trustees' actions between I 922 and 1960 could not be judged by the standards 

of investment expertise of the post-1960 era, when modern portfolio theory favouring 

equity investment began to be generally applied. The CA accepted Hoffmann J's finding 

of fact that there was no provable loss to the fund given the advice of experts before the 

court on the standards of investment practice applicable over the histoq• of the trust. lt 

should not be assumed, however, that if a trust fund administered from the I 960s or later 

loses significant real value that will not indicate, at least prima facie, a failure to invest 

properly unless there are countervailing factors. Although that did happen to the trust 

in Nestle, there were such factors. 

10.20 Roughly. from the I 960s onwards the trustee adopted a policy of investing large propor­

tions of the funds in investments that were tax exempt for foreign residents, as both the 

living life tenants lived abroad. This resulted in low capital growth, but also savings in 

estate duty. The court did not find that the trustee breached his duty of even-handedness 

between the life tenants and the remainderman in adopting such a policy, because the 

saving in estate duty accrued to the remainderman as well. Staughton LJ said this on 
even-handedness generally: 

At times it will not be easy to decide what is an equitable balance. A life tenant may be 
anxious to receive the highest possible income, whilst the remainderman will wish the 
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real value of the trust fund to be preserved. If the life tenant is living in penury and the 
remainderman already has ample wealth, common sense suggests that a trustee should 
be able to take that into account, not necessarily by seeking the highest possible income 
at the expense of capital but by inclining in that direction. However. before adopting 
that course a trustee should, I think, require some verification of the facts. 

There are two especially significant points to be taken from Nestle: first, one cannot read 
the case without being impressed that the result very much turned on the defendant 
bank's winning the battle of the experts as to the investment expertise to be expected of 
a trustee, and this would seem to be an ineliminable element of adopting a prudent man 

approach. Secondly, while the bank was clearly 'in breach' to the extent that it woefully 
misunderstood the scope of the investment clause, it was not 'in breach' in so far as the 

investment decisions that it did make were held not to cause loss, because they could 
ftave been justified as valid investment decisions had they known their actual investment 
powers. In Cowan v Scargill ( 1985) Megarry VC stated this general principle as follows: 

If trustees make a decision on wholly wrong grounds. and yet it subsequently appears, 
from matters which they did not express or refer to, that there are in fact good and suf­
ficient reasons for supporting their decision, then I do not think that they would incur 

any liability for having decided the matter on erroneous grounds; for the decision itself 

was right. 

Quaere whether, the plaintiff having proven that the trustee bank had breached its duty 

by failing properly to understand the investment clause, the burden of proof ought not 

to have shifted to the bank to show that its breach of duty caused no loss. 

'Social' or 'ethical' investing 

Trustees must invest in order to preserve and if possible, enhance the value of the trust 
property. This obligation is so strict that in Buttle v Saunders ( I 950) trustees were held 

to have a duty to 'gazump: that is accept a higher offer for the purchase ofland they were 

selling even though this involved the dishonourable conduct of reneg~g upon the1r_ ac: 
ceptance 'subject to contract' of a previous offer. Before the advent of social '.n~estmg, 
the main effect of this concentration on the financial interests of the benefic1anes was 

simply to rule out benefits in kind as proper trust income (unless of course the trust 

instrument provided otherwise) (see eg Re Power ( 1947), 10. 7). 

Cowan v Scargill (1985) co~cerned a dispute betwee~ th~ ~ust~:si:t~~~:a~i:~a~~:r~ 
Board ension fund for nuners. The trustees appomte y . . 

p . 1 that included investment m overseas secun-
wished to approve an mvestmen~ Pan inted b the National Union of 
ties and in the oil and gas industries. The truste~s ap:c~uding :verseas investment and 
Mineworkers (NUM) refused to consent to a pan I 
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. . . d t . • d,·rect competition with the coal industry. Megarry VC held investment m m us nes m . 

h h NUM t • fusal to approve the scheme would be m breach of trust· t at t e trus ees re • 

When the purpose of the trust is to provide financial benefits for the be~eficiaries, as is 
usually the case, the best interests of the beneficiaries are normally their best financial 

interests. 

The fact that the NUM strategy might benefit present miners by perhaps assisting the 

health of the coal industry, which was by no means certain, would be of no benefit at all 

to retired miners who depended upon the financial performance of the investment to 

fund their current pensions, so the NUM strategy might also be regarded as not even­

handed. Megarry VC continued: 

In considering what investments to make trustees must put to one side their own per­
sonal interests and vieW5. Trustees may have strongly held social or political views. They 
may be firmly opposed to any investment in South Africa or other countries, or they may 

object to any form of investment in companies concerned with alcohol, tobacco, arma­
ments or many other things. In the conduct of their own affairs, of course, they are free 
to abstain from making any such investments. Yet under a trust, if investments of this 
type would be more beneficial to the beneficiaries than other investments, the trustees 
must not refrain from making the investments by reasons of the vieW5 that they hold. 

10.25 However, Megarry VC also said: 

{l}f the only actual beneficiaries or potential beneficiaries of a trust are all adults with 
very strict vi= on moral and social matters, condemning all forms of alcohol, tobacco 
and popular entertainment, as well as armaments, I can well understand that it might 
not be for the 'benefit' of such beneficiaries to know that they are obtaining rather 
larger financial returns under the trust by reason of investments in those activities . .. 

To the extent this last passage is taken to suggest that a trustee might make 'ethical' in­

vestment decisions in such circumstances, Megarry VC's words should be disregarded. If 

all the actual and potential beneficiaries are adults, then a trustee intending such a policy 
should present it to them in advance and get their consent, in which case the investment 

will not be in breach of trust. Otherwise it is a breach of trust, since trustees should not 

have the power to determine by their own lights what constitutes an 'ethical' or 'moral' 
benefit to their beneficiaries as a whole. 

10.26 In Evans v London Co-operative Society ( I 976) trustees had regularly loaned the whole of 

a pension fund to the employer at below market interest rates. Although such loans were 

authorised by the trust instrument the trustees were liable for breach for not adequately 

exercising their discretion in properly negotiating an interest rate. However, Brightman 
J said that the trustees could: 

give the parent financial concern accommodation on preferential terms if the trustees 
consider that the security of the employment of their members may otherwise be imperilled. 

10.2s 
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In the Scottish case Marlin v City of Edinlmrglr District c ·1 (1989) h 1 . . . . . oimc, l e ocal author-
ity's policy to d1S1nveSl In companies with South African interests was found 

10 
b 

breach of trust, because the decision was taken without co •d . h b fi e, a . . ns1 enng t e est nanc1al 
interests of the beneficiaries. 

Charities raise particular iss~es. In Harries v C/rurc/r Com rs for England ( 1993) the Bishop 

of Oxford sought a declaration that the Church Commissioners should use their assets 

with the objective in mind of promoting the Christian faith, and were not entitled to act 

in a manner i~consislenl with that object; he thus proposed an active investment policy 

of seeking out investments lo forward Christian objects. The court disagreed. As with any 

other trust, the normal duty of charitable trustees is lo seek the maximum return while 

investing prudently. While the Commissioners' policy of excluding certain investmenls­

armamenls, gambling, tobacco, newspapers, and companies wilh interests in South 

Africa-was considered acceptable, a more restrictive policy of requiring them generally 

to invest on the basis of non-commercial considerations would create too great a risk to 

the trust. 

,o.29 It thus seems that charity trustees may rightly choose not to invest in activities that 

directly contradict the purposes of the trust , so a charity for cancer research may rightly 

not invest in l11e tobacco industry, because it is assumed that such restrictions will leave 

the charity with an adequate range of investments to diversify a portfolio. Secondly, 

charities may refuse to invest in otherwise sound investments if by so investing they 

would alienate those who give to l11e charity, thus reducing its overall financial position. 
But charities may not adopt a policy of accepting lower returns by treating their invest· 

menls as a means of carrying out their charitable purpose. As Nobles ( 1992a) points out, 

however, charities generally give their money away in pursuit of their purposes. Why 

should one mode of'giving', ie investing in activities that may earn below market returns, 
be disallowed, if it serves the charity's purpose? They are not, a~er all, trying to preserve 

and enhance the value of a sum of money for private beneficiaries. They should, ther~­
r be able to 'ethically' invest so long as the particular ethical investment furthers the tr 
,ore, h I . d 
particular charitable purpose. Note that while this licence may provide muc at1tu _e 
for charities such as churches, where 'Christian purposes' could be read very broadly, it 

would provide almost no latitude at all to, say, Dogs for the Blind. 

10,30 Lord Nicholls ( 1995), speaking extra.judicially, has suggested that: 

The range of sound investments available to trustees is so extensive that very frequently 
there is scope for trustees to give effect to moral considerations . : . without thereby 
prejudicing beneficiaries' financial interests. In practice, the ,nclus,on _or exclusion_ of 
articular investments or types of investment will o~en be pomble_ without ,ncumng 

~he risk of a lower rate of return or reducing the desirable spread of ,nvestme;ts. When, 
. . . I h trustees should not have regar to mora 

this is so, there is no reason ,n principde w yrt . though these are. The trustees would 
and ethical considerations, vague an unce am . . 
not be departing from the purpose of the trust or hindering ,rs fulfilment. 

. l d In the first place, regardless of the actual fi . 
This suggestion should be firmly resis e · h uld ever be entitled to take into account 
nancial returns to the beneficiaries, trustees s o n 
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'd t' ns in exercising any of their trust powers 
I d thical cons1 era 10 . 

their own mora an e fth •ere ever to act on their own views in th · 
· f the trust. I ey " . is 

Trustees are instruments O · . lid . y obligation never to exercise a discretio 
h Id t . b each of their uc1ar n 

way, t ey wou ac m r fl ' ' th the purpose of the trust; applying the· 
. h d in con 1ct wt 1r 
in a way that puts t ems vesd . . gives rise to such a conflict because the trustees' 
ethical attitudes to investrnent ec1S1ons 'd . f serving the beneficiaries' inte 
ethical views are extraneous to the cons, erat1on ° h b ,i; . . , rests. 

h t stees must implement t e enepc1anes moral or 
Lord Nicholls does not say that t e ru . 

bl h Y 
act on their own. There 1s no warrant whatsoever 

ethical views, but presuma y t ey ma 
. 1 d . osition of power and who are generally paid the 

to give trustees who are p ace in a P . . . 
right to engage their ethical preferences when inveSting so long as the.beneficianes can-

( ., ti 10 21 ) that they have caused the trust loss by domg so. Who trusts not prove see ives e, . 
1 

the 'ethical' perspective of a bank or trust company anyway· 

10.31 Secondly, it is wrong to think that the range of investments.is so great that a few ethical 
investment choices here and there "~II not affect the financial performance of the trust. 
As Langbein and Posner (1980) make clear, a decrease in the range of investments is 

not determined by the number of individual securities one does not invest in, but the 
percentage value of the investment market those securities represent: 

10.32 

In I 979, Corporate Data Exchange Inc, identified ninety-nine companies that a socially 
responsible investor should avoid. The aggregate market value of the stocks of these 
companies was $342 billion. Yet the only criteria for exclusion were whether the com­
pany was predominantly non-unionised, had a poor record in occupational health and 
safety, failed to meet equal employment opponunity guidelines, or was a major investor 
or lender in South Africa. Although this is an arbitrarily limited set of criteria, it results in 
excluding such a large fraction (weighting numbers by market value) of listed equities 
as to create a degree of sampling error and sampling bias inconsistent with adequate 
diversification of the ponfolio. 

In other words 'if a trustee refuses to invest in just two things: but those two happen to be 

cars and alcohol, he is unlikely to adequately diversify the trust portfolio because the car 
and drinks industries represent such a major fraction of the overall economy. It is irrelevant 

that there :ire,_in terms ofnumbers, thousands ofother companies or securities to invest in. 
The result mg inadequate diversification will entail a riskier investment of the trust funds. 

The delegation of trustee functions 

Before 1926, unless specifically th • d b th 
could t d I th . . . au . onse y e trust instrument to do so, trustees 

no e egate e1r admm1strallve fu r l d . 
sary for their administr r f th nc mns un ess omg so was reasonably neces-

a ion ° e trust to the standard f d . 
(Speight v Gaunt (1883); Learoyd v Whitele ( 1887 o a pru ent man of busmess 
that trustees could not deleg t f h ~. . ))._Furthermore, the general rule was 

a e any o l e1r d1scret1ons th · d b • 
settlor, by conferring discretions u 

00 
his tr • . e 1 ea emg, first, that the 

p UStees, reposed In them specifically the trust 
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to exercise them responsibly, and, secondly, that by undertaking the trust, the trustees 

undertook t~ use their own ju~gment where judgment was called for, and had no right 
to shift the JOb to others. Outside specific provision in the trust instrument, a trustee's 

powers to delegate were governed by the Trustee Act 1925, ss 23 and 25. The Trustee Act 
2000 introduced a new regime of delegation. 

10_33 Under s 11_( I) and (2) of the Trustee Act 2000, trustees may collectively delegate any of 
their functions to an agent to perform, except: 

(a) any /unction relating to whether or in what way any assets of the trust should be 
distributed; 

(b) any power to decide whether any fees or other payment due to be made out of the 
trust funds should be made out of income or capital; 

(c) any power to appoint a person to be a trustee of the trust; or 

(d) any power conferred by any other enactment or the trust instrument that permits 
the trustees to delegate any of their functions or to appoint a person to act as a 
nominee or custodian. 

,o.34 l11e trustees may delegate tasks to one of themselves (s 12(1)), although not to any trus­

tee who is also a beneficiary (s 12(2)). Bys I 5, where the agent is to carry out any 'asset 
management functions' (eg investment), the trustees must first provide a written 'policy 

statement' to guide the agent's exercise of his powers in the best interests of the trust, so 

that, for example, the investments provide sufficient income to meet the level of provi­

sion the trustees intend for the income beneficiaries. By s 22, the trustees are required 
periodically to review any delegation arrangements, and to consider whether the 'policy 

statement' needs to be revised. By Sch I, para 3, the s I duty of care (10.8) applies to the 
trustees' appointment of agents and their review of them under s 22. 

10.35 Bys 25 of the Trustee Act I 925 (as amended by the Trustee Delegation Act 1999, s 5) any 

individual trustee may, by power of attorney, delegate any or all of his duties, powers, or 
discretions, whether administrative or dispositive, for up to 12 months. Under s 25(4), the 

trustee must inform in writing any person entitled to appoint new trustees under the trust 
(see 10.5 5 et seq) and all the other trustees, which will allow them to consider whether 

the delegating trustee should be replaced. The trustee is liable under s 25(7) for all acts and 

defaults of his delegate by power of attorney as if they were his own acts or defaults. 

The power of maintenance 

10.36 The power of maintenance enables a trustee to spend income, but not capital, for the 

benefit of infant beneficiaries, ie those under 18. A settlor may specifically confer upon 

or deny the trustee this power, directing instead that the income should be spent on 

someone else or accumulated. In any other case, where property is held on trust for 
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'h A t 1925 s 31 confers on trustees a power to apply, in their sole an mfant, t e Trustee c • • Ii h th 
._, , •ntenance. The section app es w e er the infant' discretion income for the uuant s m3.I . . s 

. . ' , h fXYZ pie on trust for my son BenJamm absolutely') mterest 1s vested ( eg l 0,000 s ares o , , 
. , B t m ifhe obtains the age of25 ). Once the beneficiary or contingent ( eg Blackacre to er ra . . . . 

. 18 th fcourse he is entitled to any mcome ansmg on the of a vested interest turns en o . 

b d 3 l(l)(ii) trustees must pay the income to a beneficiary even of a property, ut un er s 

contingent interest upon his turning 18. 

During his infancy, the trustees may pay such portio~s of the income for his mainte-

. , . all th • stances be reasonable, and must accumulate the rest nance as may, m e cucum , . _ . 

U 1 th , 31 · cl ded even a beneficiary of an absolute mterest will receive n ess, ere,ore, s 1s ex u , . . 
only such income as is required, in the trustees' discr~tion, for his maintenance. The 

trustees must have regard to 'the age of the infant and his req~iremen~ and g_enerally to 

the circumstances of his case, and in particular to what other mcome, if any, 1s available 

for the same purposes' (s 31(1)). In Wilson v Turner (1883) the trustees paid the income 

to the infant beneficiary's father automatically without inquiring as to the beneficiary's 

actual needs, and the father's estate was required to repay the money. 

Under s 31(2) income that is accumulated instead of being spent on maintenance in one 

year may be spent for the beneficiary's maintenance in later years. Thus income accumu­

lated in the beneficiary's tenth and eleventh years may be spent in his seventeenth when 

his expenses are greater. Also under s 31 (2), where a beneficiary has a vested interest 

or an interest that vests upon his turning 18, when he turns 18 any income that instead 

of being spent for his maintenance was accumulated will then be held on trust for him 

absolutely-he can demand the immediate payment of it. This rule does not apply, how­

ever, where the vested interest is a conditional interest in land or an interest in personalty 

that may in any way be defeated, such as by the exercise of a power of appointment (see 

Re Sharp's Settlement Trusts (1973)). In that case, and in any case where the beneficiary's 

interest in the property does not vest until later, such as where his interest is contingent 

upon his turning 25, these pre-age 18 accumulations are held on the same trust as is the 

capital. Thus they will likewise be susceptible to the same contingency as is his interest in 

the capital. Therefore if his interest in the capital vests only when he reaches the age of 25, 
then his interest in the pre-age 18 accumulations only vests when he reaches 25. In view 

of this, the trustees should consider making a final payment of past accumulated income 

shortly before the beneficiary's eighteenth birthday; after that, he will have no recourse 
to this money until his capital interest vests. 

10.39 The income available for maintenance payments is only that income which arises on 

the property to which the minor beneficiary is, or will be, entitled. This is straightfor­

ward in the case of a beneficiary with a present vested interest. All of the income (ie 
dividends) on the shares in XYZ pie will be available to make maintenance payments 

to Benjamin in the earlier example (10.36). In the case of contingent or future inter­
ests, however, only income from property held on trust that 'carries the intermediate 
income' is available. This is best explained by example. If a testator gives Barbara a 
contingent pecuniary legacy, say £20,000 conditional upon her attaining the age of 

1o.4o 

Ir 

10.41 

The power of advancement 299 

?5 it will be paid in due course out of the testator's 'd 
_ , . . res, uary estate when she turns 
?5· Barbara will not receive any accrued income or · t t • 
_ , . m eres since no property was set 
aside for her on a special account. The gift, therefore, carries no intermediate income 

for maintenance payments if Barbara is a minor. The same will occur with a future 
pecuniary legacy (_eg of ~20,000 to Barbara on the death of her father). By contrast, 

in the case of any inter vivas trust, there is no 'residuary estate'; each gift has specific 

property allocat~d t~ it and therefore a contingent gift will be of specific property, and 

so until it vests it will carry the income that accrues on it and when the gift vests the 

beneficiary is entitled to that income. During the beneficiary's minority such income 

will therefore be available for maintenance payments. In all cases, however, any con­

trary indication in the terms of the trust will upset these rules, for example a direction 
that the income should go to a different beneficiary. 

By the operation of s 175 of the Law of Property Act 1925 and a number of cases that we 

shall not discuss, the following rules apply to different kinds of testamentary gift to de­

termine whether they carry the intermediate income, assuming that there is no contrary 

intention. A testamentary gift, whether of personalty or realty, and whether contingent 

or future, whether of specific property or residuary property, carries the intermediate 
income unless the gift is: 

(I) a residuary bequest (ie a gift of residuary personalty), whether vested or contin­

gent, which is postponed to a future date (see Re McGeorge (1963)); 

(2) a contingent or future pecuniary legacy; but such a gift will carry the intermedi­
ate income where: 

(i) it appears that the testator intended to maintain the beneficiary; or 

(ii) the legacy has been set aside as a separate fund from the outset; or 

(iii) the legacy is contingent upon the beneficiary's attaining the age of major­

ity, and the testator was his parent or stood in loco parentis to him, and 
there are no other funds available for the minor's maintenance. 

Th~po~er <_?f advancement 

The power of advancement is the power to expend capital of the trust fund to betlnedfitt a 
. • t · ·1 Thus if Betty 1s ent1 e o beneficiary who has only a future or contingent mteres m , . d c . . t t 

. d B has a veste ,uture m eres . 

~~::~:~~:::~~:;;t:~•e;:! !::;~i~:.r;:e~
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the advancement-there is no 'clawback' of a vance prop 
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forward and then resettled on trusts that actually delay the veS!mg O a eneficiary's in-

terest {10.44). 

A I th •taJ of the trust to any object may be expressly given, buts 32 of power to app y e cap1 . . 
the Trustee Act 1925 empowers trustees to advance capital to beneficiaries of future or 
contingent interests in the capital unless expressly excluded by the trust terms. Section 
32 empowers trustees to advance to a beneficiary up to one half by value of the capital 
interest he ultimately expects, his 'presumptive share: and the value of the advancement 
must be taken into account when his final share is paid out. Subsequent advancements 
may be made over time so long as the beneficiary has not been paid out sums amount­
ing to half of his presumptive share, but the traditional method of accounting for past 
money advances used in practice can be 'monstrously unjust' (Law Reform Committee 
( 1982), paras 4.43-4.47; see Oakley (2003), at 696 for an example of the calculations). 
If, based on the calculation of the fund al the present time, a beneficiary is advanced 
an amount that, taking account of past advancements, gives him his half presumptive 
share in his capital interest, he may no longer be advanced any funds (Re Abergave1111y's 
Estate Act Trusts (1981)), regardless of how much the value of the capital increases in 

future years. 

10.43 In certain cases the trustees will need the prior consent of one beneficiary to advance 
money to another. Consider a trust of shares 'to A for life and then to B'. B has a future 
interest in the shares and is a candidate for advancement. But clearly, any advancement 
to B will reduce the capital in the trust, ie the number of shares, so /\s income, which 
comes from the dividends on the shares, will decline. Section 32(1 ){c) provides that the 
trustees may only make an advancement to B if A, who is said to have a 'prior' interest, 
is mi juris and consents to the advancement in writing. 

10.44 What counts as 'advancement' under s 32 is very wide indeed: in Pilkington v /RC 
(1964), Viscount Radcliffe said, '[i]t means any use of the money which wiJI improve 
the material situation of the beneficiary: and in that case the HL would, but for the 
rules against perpetuity, have approved a proposed advancement that would have 
resettled a 5-year-old's expected interest when she attained the age of21 upon a new 
trust, which would delay the vesting of her interest in the capital until she reached 
the age of 30, in order to avoid the effects of death duty. In Re Clare's Settlement 
Trusts ( 1966) the court approved an advancement to a rich beneficiary allowing him 
to make a charitable donation he felt morally obliged to make; it was a material, al­
though not decisive, consideration that by the advancement of capital the beneficiary 
could make the donation with much less severe tax consequences than ifhe did so out 
of his income. 
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Trustees have an obligation to see that the money ad d II . , vance actua y goes to benefit the 
beneficiary. In Re Pau/111gs Settlement Trusts (1964) it h Id h 
advance money: 

was e I at trustees could not 

without any responsibility . . . even to inquire as to its application. 

There, l_ar~e ~urns were advanced. th.at the trustees were aware were being spent by the 
beneficiaries falher on the family s hving expenses; the advancements were therefore in 
breach of trust and the trustees were required to repay the money thus frittered away. 

In Pilkington, the HL decided that an advancement on resettlement was permissible 
under s 32.1his raises the possibility that funds advanced may be settled on discretionary 
trusts. A question arises as to whether an advancement under s 32 can validly be made 
that creates a trust under which the advanced beneficiary is, or may become (as under 
a protective trust), a discretionary beneficiary. The trustees under the new trust will 
have a discretion to benefit the beneficiary, and the general rule is that a trustee cannot 
delegate his discretion ( 10.3 2); by making an advancement on these terms it appears 
that that is just what he is doing. On the other hand, as pointed out by Oakley (2003, at 
703-4), all agree that the resettlement itself might contain a power of advancement, and 
this confers a clear discretion on the new trustee. More to the point, however, it would 
seem that such a setllemenl should be judged by whether or not it confers a real 'benefit' 
on the beneficiary. Given his circumstances, it might appear that a protective trust in 
his favour might do that. This should be the overriding consideration, and given that 
the benefit in Clore was acceptable, it seems possible that so might being a beneficiary 
under a discretionary trust. The delegation point, although raised in Pilki11gto11, was not 
considered in any detail. Any express power of advancement can, of course, be framed 
to permit its exercise to resettle part of the beneficiary's presumptive share on discre­

tionary trust. 

Pilkington also decided that, for purposes of the rule against perpetuities, a power of ad­
vancement is to be treated as a special power of appointment, and therefore an advance­
ment on resettlement is subject to the tin1e limitations of the original trust of the prop­
erty (3.4 1 ) . Where the resettlement contains provisions void for perpetuity these will be 
,•oid, of course, but the main trust for the beneficiary in whose favour the advancement 
is made will not fail (Re Hastings-Bass (1975)), un less the failure of the void provisions 
significantly alters the benefit the advancement was intended to achieve (Re Abrahams' 

Will Trusts (1969)). 

Appointment, retirement, and removal of trustees 

Over the course of any trust, old trustees may retire and occasionally trustees must be 
removed, and, in both cases, depending upon how many trustees remam, new trus­
tees may need to be appointed. Trustees may be individual persons or companies that 
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specialise in acting as trustees. The court of equity, in its inherent jurisdiction over trusts, 
has the power to remove trustees and replace them with new ones. For_ a recent example 
of a case in which the courts replaced trustees who had completely failed to appreciate 
their duties as trustees, and had made decisions concerning the trust property with the 
interests of non-beneficiaries in mind, see Jones v Firkin-Flood (2008). 

10.49 Any number of persons may be co-trustees of a trust where the corpus is made up entirely 
of personalty. There are restrictions upon any trust that contains interests in land: the 
Trustee Act 1925, s 34 sets a maximum of four (there are exceptions for charitable and 
other public purpose trusts); the Act also e/fectivel)' sets a minimum ofl\vo trustees. While 
a sole trustee, ie a lone human trustee (not a trust corporation), of land is not prohibited, 
s 14(2) provides that a sole trustee cannot give a valid receipt for the purchase money to a 
purchaser of the land, and so no purchaser will knowingly deal with a sole trustee of land. 

10.50 Trustees invariably hold property as joint tenants, so if one dies the survivor(s) alone 
continue(s) as trustee(s) (1.20). Only if a sole trustee dies does the legal title lo the trust 
property pass to his personal representative, who in that case becomes a trustee. Jn the 
case of a trust created by wilJ where all the intended trustees have predeceased the testa­
tor, the testator's personal representatives will be trustees until new trustees can be ap­
pointed, who may, of course, be themselves. 

10.51 A trust will not fail for want of a trustee, but neither will anyone unwilling be forced 
to serve as a trustee. Thus if a testator by his wi ll transfers property to Tom on trust for 
Beatrix, Tom may refuse to accept the role of trustee; the court, however, will ensure that 
someone undertakes the trust. If there is no one else willing, as a last resort the court 
may appoint the Public Trustee. The office of the Public Trustee was created by the Public 
Trustee Act I 906, largely to ensure the administration of trusts where no other person 
was willing to do so. While the Public Trustee may refuse to undertake a trust, he may not 
do so only because of its small value (Public Trustee Act 1906, s 2(3 )). The Public Trustee 
is entitled to charge for his administration of the trust. Alternatively, the court may ap­
point a trust company, authorising it to charge for its services (Trustee Act 1925, s 42). 

10.52 ln the first instance, trustees are appointed by the settlor when the trust is created (by tlie 
testator by his will in the case of a testamentary trust), and he can choose whomsoever 
he wants. Once the trust is constituted, the trust terms themselves become operative, 
and these may give some individual(s), typically the settlor and the trustees for the time 
being, the power to appoint new trustees. However, such provisions are typically sup­
plementary to the powers to appoint provided by s 36 of the Trustee Act 1925, which are 
generally regarded as adequate. 

10.53 The basic purpose of s 36 is to ensure that there will be someone who can appoint trus­
tees so that a court appointment is not required. It provides that where a trustee: 

has died, which includes the case of a trustee named in a will who has prede­
ceased the testator (s 36(8)); or 

I 

I 
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has remained outside the UK for over a year; or 

, wishes to retire from the trust; or 

refuses to act, ie disclaims the role of trustee at the outset; or 

, is unli t to act (eg bankrupt); or 
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, fiis incapable of acting, ie has a personal incapacity such as mental or physical in­
rm1ty; or 

, is an infant; or 

has been removed by the exercise of a power in the trust instrument (s 36(2)), 

then a new appointment may be made, first, by anyone nominated to do so in the trust 
instrument and, failing that, by the trustees for the time being and, failing that because 
tl1cy have all died, by the personal representatives of the last surviving trustee. Bys 36(8) 

refusing or retiring trustees are considered trustees for the time being so as to enable 
them to appoint their successors. It has been held (Re Contes to Parsons ( J 886)) that 
where some trustees intend to undertake the trust or continue as trustees, but some re­
fuse or intend to retire, respectively, the appointment of new trustees by the continuing 
trustees without the concurrence of a refusing or retiring trustee will make the appoint­
ment invalid if it is shown that the latter was competent and willing to act. It is therefore 
advisable that all trustees for the time being participate in any appointment. Section 
36(6) permits the appointment of additional trustees up to a maximum of four trustees 
in total. An appointment must be made in writing, although a last surviving trustee may 
not appoint a successor by will (Re Parker ( 1894)). An appointment is usually made by 
deed in order to vest the property in, ie transfer tl1e legal title to, the new trustees at 
the same time (10.56). Nevertheless, s 36(7) provides that a new trustee becomes fully 
liable as a trustee as soon as he is appointed, even if the vesting of the property occurs 
sometime later. Even if a purported appointment is void, a new trustee who deals with 
the property as a trustee will be liable as one (11.82) . 

10.54 Section 19 of the Trusts of Land and Appointment of Trustees Act 1996 gives beneficiar­
ies what amounts to a power to both remove and appoint trustees, although the power 
can be excluded by the settlor. If all are sui Juris, the beneficiaries may unanimously 
direct any trustee to retire from the trust, or direct the trustees to use their power to ap­
point new trustees in favour of any person they choose (reversing Re Brockbnnk (3.32) 

on this point). 

10.55 Although the court has the power to appoint trustees under its inherent jurisdiction over 
trusts, s 41 provides that the court may appoint trustees where it is found 'inexpedient, 
difficult, or impracticable to do so without the assistance of the court: and in particu­
lar to replace a trustee who is mentally incompetent, bankrupt, or where a corporate 
trustee is in liquidation or has been dissolved. Clearly, then, this power is regarded as a 
long-stop provision where no one empowered by the instrument ors 36 may practicably 
appoint. The court has also appointed where, for example, all the trustees nominated by 
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A person may disclaim the role of trustee from the outset, ~ay retire from the trust, or 
may be removed. Although one should disclaim by deed, a d1scla1mer 1113)' be expressed 
in or implied from words or conduct. Once a person has accepted a trust, which in gen­
eral is found whenever he exercises any function of a trustee in respect of the trust, he 
cannot disclaim-he may then only retire from the trust. Under s 36 of the Trustee Act 
1925 a trustee may retire from the trust on the appointment of a replacement; under s 39, 

a trustee may retire by deed if there remain at least two individuals or a trust company 
as trustee(s), and he obtains the consent of the other trustees and anyone else entitled to 
appoint new trustees. The beneficiaries may now direct a trustee to retire, which is tan ­
tamount to removing him, and the court under s 41 may remove one trustee to replace 
him with another. The court may also remove a trustee in exercise of its inherent juris­
diction without necessarily appointing a replacement, although the grounds for doing so 
are not well defined. Clearly, any trustee in breach of trust or otherwise in dereliction of 
his fiduciary duties is a suitable candidate for removal; in Letlcrstcdt v Broers ( 1884), the 
PC refused to lay down any rule governing the exercise of the power, except to say that 
the general interest of the beneficiaries should guide any decision. 

Custodian, nominee, managing, and judicial trustees 

A few particular kinds of trustee should be mentioned. 'Custodian trustees' hold the title 
lo the trust property, but lhe management of the trust, ie all the trust decisions, are taken 
by different persons, called 'managing trustees: which the custodian trustee executes 
in so far as a disposition of the title lo the property is required. The custodian trustee 
is essentially a nominee (2.13) who complies with the orders of the managing trustees. 
(A custodian trustee, while essentially a nominee, may differ from a nominee in some 
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respects for particular purposes: see / RC v Silver ts Ltd ( J 95 J ).) The main advantage of a 
custodian trustee is that once the properly is vested in him, the managing trustees may 

retire or be removed and new managing lrustees appointed, without having to revest 
the property each lime. A 'nominee' lruslee, or just 'nominee: referred to as such in this 
contcxl. is essenlially identical lo a custodian trustee, although 'nominee' tends to be 

used of truslces who hold assets of lhe trust for specific purposes or transactions, while 
'custodian' tends to be used of a trustee intended lo hold all of the assets of a trust on 
an ongoing basis. Under ss 16- 18 of lhe Trustee Act 2000, trustees arc empowered to 
appoint nominees and custodian trustees. Sec lion J 9 provides that trust corporations, 
corporations controlled by the trustees, or persons who carry on the business of acting 
as nominee or custodian, may be appointed. 

10_59 A 'judicial trustee' is appointed by the court (Judicial Trustees Act 1896) in cases where 
some continu ing court supervision is required because the administration of the trust 
has broken down; the court may give such directions as to the administration of the trust 
as it thinks lit. 

Beneficiaries' rights to information 

10.60 In Armitage v Nurse ( 1998), Millett LJ stated: 

If the beneficiaries have no rights enforceable against the trustees, there are no trusts. 

Remember that the settlor has no power to enforce the trust; it is the beneficiaries alone 
who are entitled to call the trustee to account in respect of his stewardship of the trust 
property. But the beneficiaries cannot enforce such a right if they have no information as 
to how the trustee has carried out the trust. 

The right to be informed one is a beneficiary 

10.61 Beneficiaries of vested interests (certainly absolute vested interests) have a right 10 be in­
formed of their interest (Hmvkesley v May ( 1956)), and it is within the court's discretion 
in an appropriate case (namely where it is reasonable to assume that such beneficiary 
had a genuine likelihood or expectation that a dispositive discretion might be exercised 
in his favour) to require selllers to provide the names and addresses oftruslees even to a 
discretionary beneficiary (Re Murphy's Settle111e111 ( 1998)). 

The right to see the trust accounts and other trust documents 

10.62 The PC in Schmidt v Rosewood Trust (2003) recently reviewed the rights of objects of 
trusts 10 have access to the 1rus1 accounts and other I rust documents, such as the minutes 
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11 d. 1 t Toe better view is that these rrghts ow from the trust property the trust terms rc a e. . . 
· · • · h k th t tee account for his stewardship of the trust (Hartigan benelic1arres rrg t to ma e e rus , . 

· p L d R'd (1992)· Re Rabaiotti's 1989 Settleme11t (2000)). The beneficrar-Nommees ty t v I ge , . 
• , • h · t 1 1 documents are now seen to be better based not on equitable res rrg ts to rnspec rus , . 

· · h b th beneficiaries' rights to make the trustees account ,or therr proprietary rrg ts ul on e . . . . 
h. • (R R b · 11 ·• 1989 Settleme11t quoting Hayton). In lrne wrth lhrs reasonrng, trustees rp e a aro Is , 

in Re the HHH Employee Tmst (2012) the Jersey Royal Court held t~al where the settlor 
ofa pension fund trust had fiduciary powers under the_trust ~o ~ppornt new lrus,tees and 
to appoint a protector, the court's general supervisory 1umdrctron over trusts \\O~ld_al­
low it to require the disclosure of documents from this power holder to the beneficrarres. 

Schmidt concerned a claim for rights to information, not from a beneficiary with a de­
fined interest under the trust, but from an object of a mere power of appointment. Lord 
Walker, delivering the judgment of the PC, firmly adopted the view that the beneficiary's 
right to information flowed from the inherent jurisdiction of the court to ensure that 
trusts were properly supervised and enforced, and that, depending on the circumstances, 
in some cases an object of a power of appointment appropriately had such a right. In the 
exercise of its inherent jurisdiction, the court might refuse, in certain cases, a claim by 
an object for information, where, for example, issues arise as to personal or commercial 
confidentiality: 

Disclosure may have to be limited and safeguards put in place. Evaluation of the claims 
of a beneficiary (and especially of a discretionary object) may be an important part of 
the balancing exercise which the court has to perform on the materials placed before it. 
In many cases the court may have no difficulty in concluding that an applicant with no 
more than a theoretical possibility of benefit ought not to be granted relief 

10.65 The result in Sclrmidt can be questioned (see Pollard (2003); Smith (2003a)). The deci­
sion seems lo create a good measure of uncertainty in this area, and it may be difficult 
for trustees to decide what information they ought properly to reveal to objects without 
applying first to the court, which will create an expense for the trust. In the Australian 
case McDonald v Ellis (2007) Bryson JA held that in the case of a beneficiary with a 

I 
,+, 

Va riation of rrum 307 

vested entitlement the court should have no discretion; such a beneficiary should be 

entitled _10 a_ll_ relev~nt trust information as of right. Schmidt might also seem to accept 
the inev1tabrltty of. if not endorse, an unfortunate antagonistic attitude between trustee 
and beneficiary. On this latter point, Hayton ( l 999) has made a plea 'for more openness 
between trustees and beneficiaries. The more one tries to hide things from people the 
rnore suspicious they become: no one likes being treated like a mushroom, being kept 
in the dark and fed you know what.' In Break.spear v Ackland (2008), a case concerning 
the disclosure of a letter of wishes (3.45 ) to beneficiaries, Briggs J emphasised that such 
wishes are normalJy expressed to be confidential, with the result that, in general, trustees 
had no obligation to disclose such letters to beneficiaries, nor give reasons for not doing 
so. In Segelov v Ernst & Young Pty Ltd (2014), which concerned discretionary payments 
under a pension trust, the court held that a wife of a partner of the firm nominated as 
an object of the discretionary trust was not owed a specific duty to be informed of her 
entitlement. The essence of her complaint was that she was not kept informed of the 
particular bank account, nominated by her husband and later ex-husband, into which 
her benefits were to be paid. Whether an object had a right to be informed of various 
things turned on the 'practical exigencies of the types of decision [the trustee/ has to 
make' in discharging its duties (Segelov, [64/). The court held that the trustee discharged 
its duties by paying whatever distributions it made if properly paid into the bank account 
nominated by the partner. 

Variation of trusts 

J0.66 In general, a settlor may set whatever terms on a trust he desires. Because trusts generally 
last for some years, it is not uncommon for terms that seemed reasonable at the outset 
10 cause problems or inconvenience later, such as terms that limit the trustee's power 
of investment, or modes of distribution of the assets that give rise to unforeseen tax li­
ability. Furthermore, the beneficiaries may, even from the outset, be unhappy with the 
distribution of their particular beneficial interests. If the beneficiaries are all ascertained 
and mi Juris, they may at any time combine to exercise their Saunders v Vautier rights to 
collapse the trust or vary its terms. Where this is not the case the assistance of the court 
must be sought. 

10.67 The court has always had an inherent jurisdiction to vary trusts, although the scope of 
this jurisdiction is limited to variations that permit the trustees greater administrative or 
management powers, and then only in cases of 'emergency' (Re New (1901)); the court 
will not rearrange the beneficial interests (Chapman v Chapman (I 954)). The only true 
exception to this rule is that the court will empower the trustees to apply income to 
maintain a settlor's minor children even where he directed the income to be accumu­
lated. A court has also always been able to sanction a 'compromise' between beneficiaries' 
rights where they are the subject of doubt or dispute, but this is better seen as the court's 
sellling what the beneficial interests are, not its remoulding of the beneficial interests. 
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b fi · · are not in the position to do so by exerc1smg their 
in cases where the ene c1anes . . 

V. • · ht Essentially the Act allows the court to approve a vanalton on S11 1111ders v aut,er ng s. . . . 
d b fi · ·es and potential beneficiaries as yet unascertamed. The 

behalf of un er-age ene oari . . . . 
• • • h , ir cted by the unanimous exercise of the benefic1anes exerc1s-vanallon 1s, t ere,ore, eue 

· h · s d V.autier rights-those who are s11i juris and ascertained consent for ing t e1r 111111 ers v . 
themselves, and the court consents on behalf of those who are not; the Act does not give 

the court a general discretionary power to vary trusts at the application of an interested 

party (Re Holt's Settlement {1969); /RC v Holmden (I 968); Gouldi11g v James ( I 9:17 l~- For 
this reason, recourse to the 1958 Act should be made only when the beneficial inter­
ests are to be varied- Variations are to be treated as 'new trusts', and the varying parties 

as settlers of the new trusts, such that the new trusts are subject to whatever statutory 

provisions apply at the time of variation (Re Holt's Settleme11t). The mere extension of 

trustee powers, like the power of investment, should be sought under s 57 of the 1925 

Act; in such a case the trustee is the proper applicant, not the beneficiaries, and, since no 

need for the consent of all beneficiaries is required, the s 57 application will be less costly 
(Anker-Petersen v A,1ker-Petersen (I 991)). 

10. 71 The court will not consent on behalf of beneficiaries of full age even if their interests are 

contingent and extremely unlikely to vest in interest, even if obtaining their consent 
will be very inconvenient, as in Knocker v Youle (1986) where there were several dozen 

contingent mi juris beneficiaries, a goodly number in Australia, who were almost cer­
tain never to take under the trust. Should Parliament amend the Act to allow the court 

lo consent on behalf of such beneficiaries? Is a court dealing with a McPhail-type trust 
able to do this in substance already, given its power to 'implement a scheme of distri­

bution' proposed by a representative group of beneficiaries in order to enforce such a 
trust (3.56)? 
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By s I (I) of the Act the court may only approve an arrangement on behalf of a ben­

eficiary if it would be lo his ' benefit'. unless (s I ( I )(d)) the beneficiary is an object of 

discretionary 'trust over' following the determination of the life interest under a protec­

tive trust (3 .68) in which case no 'benefit' need be shown. 'Benefit' has been construed 

broadly to include not only financial but moral and social benefi ts (Re Holt's Settlement). 
In Re Wcsto11's Settlements ( 1969) Lord Denning MR refused to allow the export of a trust 

to Jersey where the settlor and the beneficiaries had recently moved to minim ise tax li ­

ability. Considering social and educational benefits he said: 

I do not believe it is for the benefit of children to be uprooted from England and trans­
ported to another country simply to avoid tax. 

The court will not require an absolute certainty of benefit-where subsequent events 

might make the variat ion disadvantageous to the beneficiaries on whose behalf the court 

consents, the scheme will still be approved if the more likely result is an advantage to 

them; the court should undertake on the beneficiaries' behalf the same sort of risks that 

an adult would be prepared to take (Re Cohen's Will Trusts (1959); Re Holt's Settleme11t). 
However, where the effect of a variation might lead to a possible beneficiary under the 

old trust, even an as yet unborn individual, being excluded from the new trust entirely, 

the variation will not be approved because if such a person is born the variation would 

be wholly disadvantageous to him (Re Col,cn's Settlc111e11t Trusts (1965)). 

Ln Re Steed's Will Tru.sts ( 1960), the CA gave the testator's intentions significant weight 

where a life tenant under a protective trust applied for a variation to give her an absolute 

interest. The essence of the settlor's concern in creating the protective trust for his for­
mer housekeeper was that if absolutely entitled to the property she would be 'sponged 

upon by one of her brothers'. The CA refused to consent to the variation on behalf of the 

possible objects of the discretionary trust over, ie those who would take if the primary 

trust was forfeited. lllis decision seems quite out of line with the obvious import of the 

Act, which, if anything, should favour the variation of protective trusts to give the deter­

minable life-interest holder an absolute interest: s I specifically provides that the court 
may approve a variation on behalf of the beneficiaries of the discretionary trust arising 

on the forfeiture of a protective t rust even if the variation is of no benefit to them. In Re 
Re11111ant's Settlement Trusts ( 1970) an arrangement that overthrew the settlor's clear in ­

tentions was approved in the interest of family harmony and marital choice (a condition 

defeated a trust gift for objects marrying a Roman Catholic). In Gouldi11g v James ( 1997) 

the CA made clear that the settlor's intentions are only relevant in so far as they contrib­

ute to assessing whether the proposed variation is of benefit to the class on whose behalf 
the court consents. The sui juris beneficiaries, like any other beneficiaries exercising their 

Sc11111ders v Vautier rights, may propose an arrangement that directly contradicts the 

settlor's wishes for tl,em. Although Re Steed was not in terms disapproved, it was largely 

confined to its particular facts. 

10.75 By contrast, in other jurisdictions, the Sau11ders v Vautier principle has been sig­

nificantly cut down by judicial decisions and legislation, such that any proposed 
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1 o. 76 The 1958 Act empowers the court to consent to 'any arrang~ment ···varying or revoking 

all or any of the trusts' (my italics). Given the breadth of this language, and furthermore 

the courts' interpretation that variations of trusts are to be underSlood as the exercise of 

Saunders v Vautier rights, it would seem that the court should happily countenance the 

complete revocation of the old trust and resettlement of the property under a new one. 

Yet in Re T's Settlement Tmsts (1964), Wilberforce J refused to approve a 'complete new 

resettlement' on the grounds that the Act was restricted to variations. However, in Re 
Ball's Settlement ( 1968), Megarry I said: 

But it does not follow that merely because an arrangement can correctly be described as 

effecting a revocation and resettlement, it cannot also be correctly described as effecting 

a variation of the trusts. 

10.77 The most oft-quoted passage from the case is this, in which Megarry J quotes Martin J of 

the Supreme Court of Victoria in Re Dyer (1935): 

If an arrangement changes the whole substratum of the trust, then it may well be 
that it cannot be regarded merely as varying that trust. But if an arrangement, while 
leaving the substratum, effectuates the purpose of the original trust by other means, it 
may still be possible to regard that arrangement as merely varying the original trusts, 
even though the means employed are wholly different and even though the form is 
completely changed. 

With respect, this is just so much verbiage. The original trust has no 'purpose' besides 

~istribut~ng th~ beneficial interests in the way it does. Any change in that changes its 

purp~se, even '.f 11 doe~ so for ~ood reasons, such as to avoid tax. If something like the 

se~o~ swishes 1s what purpose means, it is clear that the statement is just wrong, since 

v_ana_llons may freely defeat those (10.74). What should be quoted from Megarry J's deci­
sion 1s the following, which comes a couple of lines later: 

The juris~icti_on of the Act is a beneficial one and, in my judgment, the court should 
construe it widely and not be astute to confine its beneficent operation. I must remem­
ber that m ess~nce the court is merely contributing on behalf of infants and unborn 
and unascertamed persons the binding assents to the arrangement which they, unlike 
ahn adult benefic,ary, cannot give. So far as is proper, the power of the court to give 
t at assent should be assim ·1 t d h -
h 

I a e to t e wide powers which the ascertained adults 
ave. 

Precisely. 
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Must-read legislation and cases: Trustee Act 2000, Pts I-IV, Sch l ; Speight v Gaunt (1883); 

Learoyd v Whitely (1887); Nestle v National Westminster Bank pie (1994); Bartlett v Barclays 
Bank Trust Co Ltd (1979); Cowan v Scargill (1984); Re Holt's Settlement {1 969); Pilkington 
v /RC (1962); Re Pauling's Settlement Trusts (1 963); Schmidt v Rosewood Trust Ltd (2003); 

Goulding v James (1997); Re Ball's Settlement Trusts (1986); Breakspear v Ackland (2008) 

SELF-TEST QUESTIONS 

The trustees of the substantial funds of the London Ecumenical Christian Church are 

given by the trust instrument a power to invest in any investments they see fit , subject 

only 'to their legal duty of prudent investment'. For 15 years they have left half the funds 

in a building society account, earning a low rate of interest. The remainder has been in­

vested ih shares of two companies. The share price of one of the companies has recently 

dropped by 30 per cent in line with a general collapse in the stock market. The trust has 

a holding of 55 per cent in the second company. The company has recently gone into 

receivership following the failure of a speculative venture. The trustees had not known 

about the venture, and generally took no interest in the company's activities. 

(a) Advise the trustees whether they have committed a breach of their duty of prudent 

investment. 

(b) Consider to what extent, if at all, the trustees are subject to a duty to ensure that trust 

funds are not invested in 'unchristian business activities'. 

2 What limitations are there on a trustee's power to delegate his functions? In what circum­

stances will he be liable for the defaults of his appointed agents? 

3 Bill, aged 14, and Bob, aged 23, are beneficiaries of a testamentary trust under which they 

are each entitled to a sum of £25,000 contingent upon their attaining the age of 25, and to 

a half share of a large share portfolio contingent on their attaining the age of 30. To what 
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Bill and Bob's favour? . h b h"""n the rules that govern the variation of trusts (") 
What differences are t ere e,.... .. 1 to 
modify the administrative powers of the trustees, and (11) to alter the beneficial interests? 

What powers have (i) the trustees, (ii) the beneficiaries, and (iii) the court, to appoint and 

remove trustees? 
6 What are the strengths and weaknesses of the law governing a beneficiary's right to infor-

mation from his trustee? 

Breach of trust 

SUMMARY 
The array of claims that can arise when a breach oft t rus occurs 

The difference between breach of trust and breach f f"d · · o I uc1ary requirements 

The trustee's liability to account: personal claims against the trustee 

Liability of trustees inter se 
Beneficiaries' consent to a breach of trust 
Trustees' relief from liability under Trustee Act 1925 s 61 t t · I . . . rus ee exemption causes. and 

ouster of trustee duties 
De facto trusteeship, or trusteeship de son tort 
Liability for procuring or assisting in a breach of trust 
Proprietary remedies for the misapplication of trust property 

Tracing 
Proprietary claims to traceable proceeds: charges and equitable ownership 

Subrogation claims reliant upon tracing 
Tracing at common law and the quest for a fiduciary relationship 
Personal claims against recipients of trust property or its traceable proceeds: knowing 

receipt and knowing dealing 
The restitutionary analysis of recipient liability 

Limitation of actions 

The array of claims that can arise when 
a breach of trust occurs 

11.1 It is an easy thing to write a breach of trust question for an examination paper. Consider 
the following: Tim, the trustee of the Smith family trust, breaches the trust by giving 

£50,000 to Robert, his brother, telling him the money is a gift to help him with his busi­
ness. Angelica, the branch manager at the bank where the trust's bank account is held, 
arranges for the payment from the trust account. The money is paid into Robert's busi­

ness's current account, erasing his overdraft and bringing the balance to £20,000. Robert 
raises the balance to £25,000 by paying other funds into the account, and then he writes 

a cheque on the account for £30,000 to pay for new equipment. 
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. h th I he misapplied trust property, 11 will treat him as 1f he will not heart e trustee say a 
never committed the misapplication, as if he held the property properly for the benefi. 
ciaries all along'. Where a trustee disposes of trust property in breach of trust so that the 
property is lost, or deals with the trust property in b~each ohrust so as to cause a loss to 
the trust fund, for example by making an unauthonsed, losing, investment, the trustee 

will be strictly personally liable to restore the trust. 

11 .3 Understanding the difference between personal and proprietary liability is vital. If the 
trustee retains title to trust property, or acquires title to trust property (eg is paid divi­
dends on shares), the beneficiaries are able to say that that property is theirs. Such assets 
do not form part of the trustee's own assets beneficially. The beneficial interest in them 
is the beneficiaries' equitable interest under the trust, and so their claim is essentially 
a 'that's ours' claim, and the court will require the trustee to hold the assets under the 
terms of the trust. Very much to the contrary, a personal liability does not identify any 
asset that the trustee has title to that belongs to the trust. In the case of an unauthorised 
application of the trust property, say transferring shares to his nephew in breach of trust, 
the trustee should first, ifhe can, get the very shares back from his nephew to hold them 
again on trust; secondly, if that is impossible (eg because his nephew has in turn sold the 
shares to a bona fide purchaser who will not resell them), he should, if he can, buy the 
same amount of those shares on the market and hold them on trust; and thirdly, if that is 
1mposs1ble (eg because the shares are private company shares which cannot be obtained 
on the open market), he must find funds from his own resources to pay into the trust 
the mone; value of the lost shares, which money he must then hold on trust (see further 
11 · 17 ), ~ollce_ that there are no particular assets of the trustee that, prior to the trustee 
discharging this personal liability to restore the trust, are allocated to his doing so. There 
are no ~ssets of the trustee, say a sum in one of his bank accounts, which the beneficiaries 
are entitled to make him use J t · h h . · us as wit t e personal liability to pay a debt the trustee 
may discharge the debt with an of th ' 
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one e ses resources. He might get his b th 1 'd ' 
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restore the trust will be treated like any other debt the trustee owes-the beneficiaries 
will be unsecured creditors (2.81 ). So whatever else you can say about this fact situation, 
you can certainly say that Tim will be strictly liable to repay the £50,000 with interest out 
of his own pocket, but that this claim may be worthless because by the time the breach is 

discovered, Tim is insolvent. 

But, alas, there is a lot more to be said. We must consider what rights the beneficiaries 
might have against third parties who may be somehow involved in the breach. One right 
they have is trivially easy lo see: the beneficiaries are, after all, together the owners of the 
trust property in the eyes of equity, and as with all rights to property, third parties who 
come into possession of the trust property of others will be liable to the beneficiaries' 
claim, 'that's ours', and be liable to return it. This is a conceptual 'base-line' truth about 
equitable rights: they bind everyone except the bona fide purchaser (2.58). So if, for 
example, Tim had given Robert a trust painting as a birthday present, the beneficiaries 
could simply say to Robert, 'that's ours' and demand its return. l.n doing so, the benefi­
ciaries are said to follow (2.55) their property into Robert's hands. 

But the law allows them to do more than this: it also allows them to trace their equitable 
interest through substitutions of one kind of property right for another ( 2. 71 ). The best 
way to think about tracing is to see how it allows the beneficiaries to continue to have 
property rights even when their property comes into the hands of a bona fide purchaser 
for value, or to put this another way, to see how tracing allows the beneficiaries to main­
tain a proprietary claim against Robert in these circumstances. Imagine Robert sells the 
trust painting to a dealer who gives £ I 0,000 for the painting innocent of the fact that it 
came to Robert in breach of trust. As a bona fide purchaser, the dealer takes the paint­
ing free of the beneficiaries' equitable title. So the beneficiaries cannot follow their trust 
property, the painting, into the dealer's hands, so have no proprietary claim against him. 
The dealer's purchase extinguishes their equitable title to the painting. But the law allows 
them to trace their interest in the painting into the £10,000 that the dealer gave Robert 
for it-they can point to the £10,000 and say to Robert, 'that is ours'-and the law will 
give effect to this proprietary claim just as if the £10,000 was money that was originally 
in the trust. And the beneficiaries can trace from one substitution into another ad in­
finitum, as long as the evidence permits, or until the property is expended but not in 
exchange for property, such as if Robert were to spend the £10,000 on a world cruise, or, 
in the case of chattels (tangible things) the property traced into is destroyed (the wine is 
drunk, the firewood burned) or loses its identity by becoming fixed to land or to another 
chattel (the paint is painted onto the house or car). So the first point to take away about 
the relationship of following and tracing is this-one can follow trust property up to the 
point it is exchanged for something else with a bona fide purchaser. When you run up 
against the bona fide purchaser, you must 'double back', as it were, bouncing your claim 
from the trust property back onto the proceeds of the exchange. 

11 .6 It is important to realise just how valuable to beneficiaries tracing has become given the 
world of property in which we now live. Very few modern trusts contain large amounts 
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property at all; there is nothing for the benefic1anes_ to follow. What happe1_1s ( the truth 
is slightly more complicated) is that under its banking account contr~ct with the trust, 
the trust's bank agrees to pay Robert's bank £30,000 to credit Roberts account, and is 
entitled to reduce the trust's bank balance by the same amount; that is, the trust agrees 
that the trust's bank now owes the trust £30,000 less than it did before (the relationship 
of banker to account holder is essentially just that of debtor and creditor). In short, then, 
the transaction is a contractual one where the trust's right against its bank is diminished 
in order that the trust's bank will buy a new contractual right from Robert's bank for 
Robert, ie the enhanced balance in Robert's business's current account at his bank. No 
title in any property of the trust passes to Robert at all. Therefore, if there were no right to 
trace, the beneficiaries' equitable proprietary rights would be immediately extinguished 

by the very form of the breach. 

11. 7 The situation is not much better if Tim wrote a cheque for £30,000 on the trust account 
payable to Robert. The cheque is trust property, so if, before Robert deposits the cheque, 
the beneficiaries catch up with him, they can follow this trust property into his hands 
and claim back the cheque as theirs. But as soon as Robert deposits it, Robert's bank will 
enforce the cheque against the trust's bank, receiving money that it will immediately take 
as its own, and will credit Robert's account with the same amount. By crediting Robert's 
account, ie giving Robert a new or enhanced bank balance in his favour, Robert's bank 
creates a new or enhanced right for Robert-in doing so it gives good value for what it 
received from the trust's bank by enforcing the cheque, and so the bank is a bona fide 
purchaser. The beneficiaries must now trace their interest into Robert's enhanced account 
balance. Thus if you think about how many breaches of trust must involve transfers of 
money by cheque or through the banking system, you will see how important tracing is. 

11 .8 In the facts of the question, the trust money pulls Robert's account out of overdraft and 
h~ then dra":s o~ the account to buy equipment, putting it into overdraft again. ~s we 
" 11\ see, tracmg mto and out of bank accounts raises special problems: where did the 
money that paid off his overdraft 'go'? As the payment and subsequent transactions with 
the account 'mix' Robert's money and the trust money, how do we decide which of them 
owns what? Whose money or ifb th th · · . • 0 e1r moneys, m what shares, went to pay for the 
new eqmpment? 

11 
·
9 5

1 
° fkardwe ~ave looked at Robert in terms of his proprietary liability. That is, we have 
oo e at 101\owmg and tracing to h b fi . . see w en ene. cianes can make a 'that's ours' claim 
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against him. But Robert may also be personally liable to restore the trust· that is Robert 
may be liable to dig into his own pocket to pay back the money value of what he received 

from the truSt, e~en though he no longer has any of the trust property or its traceable 
proceeds-he might have blown all the trust money on a world cruise. Robert will be 

personally liable_ to dig into ~is pocket lo replace the trust money he received ifhe spent 

the mone'. as his own for his ow_n purposes knowing or suspecting that the property 
came to him m breach ~f_trust or, tf after receiving the trust property innocently without 
any knowledge or susp1c1on, he later finds out or suspects the money is trust property 
and then goes ahead and spends it as if it were his own. 

11.10 Now what about Angelica? As you can imagine, she is not mentioned just to add some 
colour to the question. Angelica carries out the transaction that breaches the trust, and 
in certain circumstances she may be personally liable to restore the trust on the basis that 
she is an accessory to the breach. Recent decisions have made it clear that accessories will 
only be liable for assisting a breach of trust if they do so dishonestly. 

11.11 So Tom's straightforward little breach of trust, described in a few lines, has led to 
all of this, all of which you must deal with if you are faced with such an exam ques­
tion. Before beginning lo look at all of this in detail, keep a couple of points in mind. 
Dealing with breach of trust almost always involves working through, one by one, 
the array of remedies the beneficiaries may pursue. It is absolutely vital to keep these 
separate claims, especially proprietary and personal claims, separate. Secondly, as we 
shall see, there is unfortunately no judicial or academic consensus about the right way 
to explain and justi fy the array of claims the beneficiaries may have. In what follows, 
the emphasis will be on explaining the traditional understanding in this area, but fre­
quent reference will be made to alternative ways of thinking about the law. However 
trying it might be, these days even a trust student must have some understanding of 
the 'theoretical' battles that rage around the remedies available when there is a breach 

of trust. 

11 .12 Given that this is a large and complex area of the law of trusts, it is best to provide a bit 
of a roadmap for the rest of this chapter. We will first deal with the trustee's personal 
liability for breach of trust. A trustee can breach the trust in two basic ways. By far the 
most important sort of breach of trust occurs where a trustee misapplies the trust prop­
erty. That is the trustee gives the property away to someone who is not a proper object of 
the trust, as in the transfer to Robert in the opening question, or enters into a contract 
involving the trust property that is not allowed by the trust terms, say by investing in an 
unauthorised investment. Secondly, there are breaches by the trustee of his duty to act 
with care and skill in the administration of the trust that cause the trust loss, such as 
the claim made in Nestle (10.19). Following an examination in detail of the trustee's 
personal liability, we will look at the various ways in which a trustee may be relieved of 
liability, such as by the insertion in the trust terms of an exemption clause. 

11.13 We shall then consider the case where a third party dishonestly assists in the breach of 
trust. Such a 'stranger to the trust' (ie a third party, such as Angelica, who is neither a 
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Wrongs equivalent to breaches of trust 

11 _15 Some of the cases that apply equity's principles for dealing with breach of trust occur 

in cases where there is not, strictly speaking, a breach of trust. The most common 

example is the case where a non-trustee fiduciary,_ such as an _age~t or company 

director, wrongfully exercises his powers to deal with his principals property, say 
where a company director embezzles his company's funds. In this case equity will 

treat the company director as a trustee in breach, and give the company the same sort 
of remedies as it would to a wronged beneficiary (egfohn v Dodwell & Co (1918); Re 
Duckwari (1999); ff Harrison (Properties) Ltd v Harrison (2002)). On the 'beneficial 

interest in the trustee's exercise of his powers of title to the trust property' analysis 
of the beneficiary's interest under a trust (2.99), this makes perfect sense. Where a 

company director is empowered lo transfer title to the company property th is power 
is only to be exercised for lhe benefit of the company, and it is a misuse of that power 

over the property to misapply it, say to transfer it to himself, and equity will impose 

a conslructive trust on him in respecl to any misapplied property he receives or on 

anyone else who receives ii, except for a bona fide purchaser. As Kay LJ put it in Re 
Lands Allotment Co ( I 894): 

Now. case after case has decided that directors of trading companies are not for all pur­
poses trustees or in the position of trustees. or quasi trustees, or to be treated as trustees 
in every sense; but if they deal with the funds of a company, although those funds are 
not absolutely vested in them, but funds which are under their control, and deal with 
those funds in a manner which is beyond their powers, then as to that dealing they are 
treated as having committed a breach of trust. 

As a consequence, we wiU see cases lhat elaborate the principles ofliability for breach of 
trust but which do not involve trustees at all but rathe d (; Jt · fid · · , r, e au mg uCtanes. 
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The difference between breach of trust 
and breach of fiduciary requirements 

11
_16 If you are able to grasp this difference and bear it in mind when you consider the cases, 

count yourself as an intellectual of the subject, because far too often judges and com­
mentators make a mess of it (for a number of examples see Mitchell (2013, 2014)). A 

trustee is strictly liable for breaches of trust, and it does not matter why he misapplied 

the trust property or neglected lo invest it properly, whether because he favoured his 
own interests over the beneficiaries, or because of his incompetence, or for any other 

reason. As you will recall (2.18) and as we shall examine in detail in the next chapter, the 

fiduciary relationship is a very particular and precise relalionship imposed upon people 
who have to use !heir discretion in making decisions for other people, and may have 

other duties as well to ensure they are acting in the best interests of their principals, such 
as the duty 10 be 'even-handed' between different beneficiaries in investing the trust 

property (10.3). They breach the requiremenls of the fiduciary relationship when they 
fail to act entirely in the interest of their principal, in particular when they act in conflict 
wilh their own interests. The point is that if it were not for this fiduciary requirement, 

1heir actions would in many cases be perfectly correct. For example, a lrustee may have 
the power to invest the trust property in shares. He does not breach the trust if he sells 

his own shares to the trust, because the trust terms aUow him to invest in shares. What 

he breaches is the fiduciary requirement, because obviously he will be in a conflict of 
interest in trying to set a price for the shares-as a trustee he must try to get the shares 

at the lowest price possible, but as the owner of the shares himself he will try to sell 

them at the highest price possible. Notice, then, how the fiduciary requirement works-
ii turns what would otlierwise be a perfectly proper act of tlie trnstee, this investment in 

shares, into arr improper act, because he undertakes it in conflict of interest. Therefore 

there is no point in referring to any fiduciary relationship if the act was a wrongful one 

in any event, as for example where the trustee in this case was not allowed to invest in 
shares at all. There is no need, and no room, for willy-nilly treati ng breaches of trust as 

breaches of fiduciary obligation where the breach is a breach of trust simpliciter. For 
example, if a trustee negligently invests the trust fund so that its valu~ falls. th~ trustee 
will be liable for breach of trust, but this is not a breach of the fiduciary requirement, 

for negligence is not about favouring someone's interest at the expense of the be~e~ci~r­
ies' interests. Judges and commentators often confuse these different sorts, of hab~1t1es 
because, as trustees typically are fiduciaries, they tend to use the words trustee and 

'fiduciary' interchangeably, and then go on to call any breach of trust a brea~h of a fi­
duciary obligation. As we shall see in the next chapter, judges such as Lord ~1lle_11 have 
now begun to clamp down on this loose usage. NB: in 11 .1 S we saw that equity will treat 

cases where a fiduciary transfers his principal's property wrongfully as cases of bre_ach 

of trust; these cases do 1101 turn on breaches of any fiduciary requirement ~ese, JU~t 

as much as other cases of breach of trust, turn on the fiduciary doing somethmg that as 
wrong anyway, for example a company director embezzling his company's funds. But on 
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th • · J's property as equivalent to breaches of 1 ary's powers over the title to e pnncipa . rust, 
True breaches of the fiduciary relationship, by truS!ees and 0thers, will be examined in 

detail in Chapter 12. 

The trustee's liability to account: personal 
claims against the trustee 

11.17 Traditionally, the trustee's 'liability to account' is the starting point for understanding 
the beneficiary's remedies for breach of trust. This liability /lows from the very nature 

of the trust relationship. The principal task of the trustee is to keep the trust property 

separate from his own and dispose of it according to the terms of the trust. In carrying 
out this task, he must keep track of what he does with the trust property; this is called 

'keeping the trust account(s): and, as you would imagine, normally involves keeping 

the documents concerning transactions with the trust property in good order. When a 

beneficiary suspects that something has gone wrong with the administration of the trust, 

this is normally because he does not accept the trustee's account (recall 10.60 - 10.6S ), 

ie his record of what he has done with the trust property, and the beneficiary's primary 

legal right is to bring the trustee to the Court of Chancery and have 'the account taken: 

ie reviewed. If it appears that there has been a breach of trust, the beneficiary is tradition­

ally entitled to 'falsify' or 'surcharge' the account, as Millett LJ, speaking extrajudicially, 

explains ( I 998a): 

The primary obligation of a trustee is to account for his stewardship {of the trust]. The 
primary remedy of the beneficiary ... is to have the account taken, to surcharge 
and falsify the account, and to require the trustee to restore to the trust estate any 
deficiency which may appear when the account is taken. The liability is strict . . . ff 
the beneficiary is dissatisfied with the way in which the trustee has carried out his 
trust-if. for example, he considers that the trustee has negligently failed to obtain all 
that he should have done for the benefit of the trust estate, then he may surcharge the 
account . .. The trustee is made to account, not only for what he has in fact received, 
but also for what he might with due diligence have received . . . Where the beneficiary 
complains that the trustee has misapplied trust money. he falsifies the account, that is 
to say. he asks for the disbursement to be disallowed. If. for example, the trustee Jays 
out trust money in an unauthorised investment which falls in value. the beneficiary 
will falsify the account by asking the court to disallow both the disbuf!ement and the 
corresponding asset on the other side of the account. The unauthorised investment 

will then be treated as having been bought with the trustee's own money and on his 
own behalf He will be required to account to the trust estate for the full amount of the 

disbuf!ement-not for the amount of the loss. That is what is meant by saying that the 
trustee is liable to restore the trust property; and why common Jaw rules of damage and 
remoteness are out of place. 
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(See also Ultraframe (UK) Ltd v Fielding (2005) L . 
) ( ) • per ewison J; Glazier v Australian Mens' 

Health (No 2 2001 ; Libertarian /,rvestments v Hall (2012) ) Th 
d • d' · II • · th' · e reason I have used the wor tra 1l10na . y m 1s paragraph is that in E I d 1 . 

. b . · ng an • at east, in some cases the ben 
eliciary will not e able to falsify the account ·,n th· ( · -ts way 11.40 et seq). 

11,18 Thus there are two remedial functions that may be se d b I k" . , , rve y a mg an account. When 
the account 1s surcharged, a trustee is made liable c b h f 

11.19 

. . . ,or a reac o trust that does not 
involve a m1sapphcat1on of trust property but for someth · h h' 1• . . . . . • mg sue as 1s neg 1gence in 
making m_veslments, or his failure to insure trust property as he should; the trustee 
must pay mto the trust fund , out of his own pocket, to compensate the trust fund to 
the value of any losses his breach caused When on the other h d · 1· · f · , an , a mcsapp 1ca1Ion o 
trust property tak_es place, such as an unauthorised investment (1 1.2 et seq), a payment 

to a person who 15 not a proper object of the trust, or an excessive or fraudulen t ap­
pointment (3.61-3.63 ), the account is 'falsified' and the trustee must 'restore' the trust, 

which will require one of two things. If possible, the trustee will be required to restore the 
trust ' i11 specie'; that is he must return the very property misapplied, or the same kind 

of property, to the trust. Thus if the trustee has wrongfully transferred unique property 

out of the trust, such as land or a chattel such as a valuable painting, the trustee should 
lirst try to get that property back. As you can imagine, however, many breaches will 

involve the trustee's having wrongfully sold the trust property to a bona tide purchaser 
(2 .58), and so it may be unlikely he can restore the trust in specie. In the cases of fun­

gible property, such as shares, the trustee will most likely be unable to get back the 

very shares he wrongfully transferred, but he can go into the market and purchase a 

like number of the same shares, and if he does this he is regarded as restoring the trust 

in specie. Where the trustee cannot restore the trust in specie, he must restore the trust 

in money, obviously to the value of the misapplied trust property. This obligation to 

restore the trust in cases of falsification explains the last sentence in the quotation of 

Lord Millett at 1 1 .17. Common law rules of damage and remoteness are out of place 

here because the only question is what is the nature and value of the property that the 

trustee must provide to restore the trust (although, as we shall see, determining that can 

be tricky: 1_ 1.28). 1here is no inquiry into 'causation' for the loss. On the other hand, 

when the trustee must restore the trust when the trust is surcharged, causation for loss 

will necessarily be invoked. For example, where the trustee has been negligent in his 

investments, the court will have to determine whether and to what extent the breach 

of the duty of care in making investments gave rise to lower value for the trust funds 

than would have been obtained had the trustee not breached the duty (Nestle v National 
Westmimter Bank (10.19), which is straightforwardly an issue of determining causa-

tion for loss (11.26). 

There is one further featu re of understanding the beneficiaries' remedy for breach of 

trust as invoking the trustee's liability to account: the only interest of the benefic1a_r­

ies that the trustee's liability to account protects is their interest m th~ v_alue of, or_ m 

h 
' fl . th t ust fund It does not allow the beneficiaries any claim 

t e spec, 1c property m, e r · , . , h 
fc h · h follows from the trusts bemg s ort 

for consequential loss that they su ,er w 1c 
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f f d , . t th breach Take the following example: Because of the truste . o un s owing o e • . . es 
aking an unauthorised investment H misapplication of the trust property, say m • azel 

. · h Jfthe income in 2014 than she would have d ' the income benefk1ary, receives a One if 
the authorised investment was retained. Let us also assume that Hazel can establish 
on the standard 'but for' test of causation, that but for this reduction in her incom~ 

she would have been able to make a profitable investment herself; instead, because 

of the reduced income, she could not afford it, and so can prove that the trustee's 
breach caused her a loss of profits. Has she any claim for this loss against the trustee? 

Not by way of account. By falsifying the trust account her only claim is to have the 

trust restored, and this will include an amount of money to ensure that she receives 
the missing income for 2014, plus interest. But can she 'go outside the account' and 

claim her consequential loss on some broader notion of the trustee's breach of trust. 

That would require founding a claim that would not be traditionally conceived of 

either as falsifying or surcharging the account, because the loss claimed is not a 
loss to the trust funds. No such claim has ever been argued for in any decided case 

(though see Glister (2014a) for a discussion about whether such a claim should be 

available). At first this might seem unjust, but it is submitted that it is not. Whilst a 

beneficiary is entitled to ensure that she receives all the distributions from the trust 

fund to which she is entitled, a trust fund which has all the property in it which it 

should, which is what the right to falsify and surcharge the account ensures, she 

should not be entitled to recover any losses she suffers in her own personal affairs 

because she relied upon receiving such and such a distribution on a timely basis. If 
you have studied the law of torts, you will recognise the issue here as one about a 

wrongdoer's liability for consequential economic loss, or 'pure' economic loss as il 

is sometimes put. In general, tortfeasors are not liable to their victims for economic 

loss that does not directly follow from damage to the victim's person or to his tan­

gible property. Why this is so, why a tortfeasor is not subjected to unlimited liability 

for all the economic losses his victim suffers that can be shown to flow from his 
wrong, is a controversial issue, but following Stevens (2007, chs 1-3), in the opinion 

~f your author '.he most satisfactory rationale is this: the law does not protect your 
liberty to exploit economic opportunities for profit. It indirectly protects this liberty 

~y prohibiting interferences to your person and property and, in this case, by allow-
111g you to claim distributions under a trust to which you are entitled. But the law 

does not make anyone, including wrongdoers, insurers of your economic well-being, 
even if their wrongful actions alter to your detriment the economic context in which 

you operate. So the question in this case is whether a trustee owes his beneficiaries 

a duty (presumably a duty of care) to ensure that he makes distributions of the right 
amounts on_ time under the terms of the trust such that he is liable to them for any 
consequential losses '.hat might eventuate ifhe does not (beyond any amounts of in­

terests the beneficiaries will receive for late distributions). It is submitted that there 
1s no good reason to impose su h d I · . c a uty, at east 111 the case of traditional trusts in 
which the benefits the beneficiary receives are by way of gift from the settlor· the 
trustee should not be liable for co . 1 1 • 

nsequentia asses you suffer because you receive 
the correct amount of a gift late. 
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11.20 'The beneficiary need not falsify the account if th t . 
e rustee enters mto a profitable 

thorised transaction. Millett LJ again: unau-

lf the unauthorised investment has appreciated · I h h . . 
. . . . '" va ue, t en t e beneficiary will be 

content with 1t. He 1s not obltged to falsify the account h" h h . . w IC t e trustee renders; he can 
always accept 1t. (It goes without saying that the trustee cannot si·m I 'b , h p y orrow t e trust 
money I~ make a profitable investment for his own account and then rely on the fact 
that the mvestment was unauthorised to avoid bringi·ng th 1 · · . . e ransact1on mto account.) 
Where the benef,c,ary accepts the unauthorised investment h · ft ·d ff, , e 1s o en sa1 to a ,rm or 
adopt _the transa~tion. That is not wholly accurate. The beneficiary has a right to elect, 
but 111s really a nght to decide whether to complain or not. 

11.21 TI1e ~C _in, Tang i~an Sit v Cap~cious Investments Ltd (1996) reviewed the law governing 
a plamuff selection of alternative remedies, and Lord Nicholls stated: 

T~e basic principle governing when a plaintiff must make his choice is simple and clear. 
He is required to choose when, but not before, judgment is given in his favour and the 
judge is asked to make orders against the defendant ... In the ordinary course, by the 
time the trial is concluded the plaintiff will know which remedy is more advantageous 
to him . . . Occasionally, this may not be so . . . A plaintiff may not know how 
much money the defendant has made from the wrongful use of his property. It may be 
unreasonable to require the plaintiff to make his choice without further information. 
To meet this difficulty, the court may make discovery and other orders designed to give 
the plaintiff the information he needs, and which in fairness he ought to have, before 
deciding upon his remedy. 

11.22 The requirement of election is clearly to prevent the beneficiary from having it both 
ways-he cannot both 'adopt' the trustee's act that turns out to be profitable, and also 
claim damages for a loss on the footing that he wishes to disallow the transaction. 
Where he elects to falsify the account, the trustee must restore the trust to the position it 
would have been in, but for the breach, at the time the court gives its judgment (Re Bells 
Indenture (1980)). 

11.23 Each beneficiary is entitled to elect individually whether to falsify the account or adopt 
the unauthorised transaction in respect of the loss or gain to his own interest under the 
trust. (In the case of minor beneficiaries, counsel for them or their representative in the 
action, called a 'guardian ad litem' or 'litigation friend; elects for them.) For example, 
where an unauthorised transaction benefits the life tenant but harms the capital benefi­
ciary, the capital beneficiary can choose to falsify the account and make the trustee liable 
for the loss to the value of the capital interest (Dimes v Scott (1828); 11.34). However, 
beneficiaries have no individual right to allow the trustee to continue keeping the prop­
erty in a state that is in breach of trust, say in investments not allowed by the trust terms. 
The trustee's primary duty is to carry out the terms of the trust, and so when a breach 
comes to light, unless the beneficiaries are all sui juris and consent to the unauthor­
ised investment, the trustee must 'realise' it, ie dispose of it and apply the money to an 
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surcharged or falsified 

11 _24 As we have already seen (11.3), it is vital to distinguish between a person's personal 
and proprietary liability; where a trust is surcharged or falsified, the trustee's liability is 
personal. It can be nothing else where the account '.s surcharg_ed, becau~e the trustee can 
have no property in his hands that the beneficiaries can c~a1m as their own if the loss 
does not involve a misapplication of trust property. One typically surcharges the account 
where the trustee Jailed to do something, such as invest the trust funds with care, or 
insure the trust property, and this failure causes loss. The only way the trustee can make 
up the Joss is by digging into his own funds or, for example, borrowing some money 
from someone else; he thus has a purely personal obligation to pay. But the same kind 
of liability arises when the account is falsified. The particular transfer of trust property 
is falsified, and the trustee has either a personal obligation to pay money or by some 
other means to get the trust property back in order to restore the trust in specie, or a 
personal obligation to pay money out of his own pocket to restore the money value of 
the misapplied property. So in no case does surcharging or falsifying the account give 
rise to any proprietary liability against anyone. Only when the beneficiary 'adopts' the 
trustee's misapplication of the trust property in some form or other does any proprietary 
liability arise, as we shall see (11.123). Moreover, this personal liability to account must 
be situated in context to the other claims that might be available to a beneficiary, which 
we have already seen. Recall that a trustee who 'excessively' exercises a power of appoint­
ment or one who commits a fraud on a power (3.61 ), in fact does nothing, in the sense 
that the 'exercise' of the power, going beyond the scope of the power, is invalid from 
the outset. In such a case when, pursuant to the invalid exercise of the power, the trustee 
distributes property to the purported object of the power, the trustee misapplies the trust 
property. A distribution on the invalid exercise of power is straightforwardly an unau­
thorised distribution, and the beneficiary can falsify the account. But we have also seen 
that a distribution under a valid exercise of a power of appointment is voidable, and can 
be set aside by the court (3.44) if the trustee breached a duty in the exercise of a power, 
failing to seek tax advic 't · ' I eon I s exercise, 1or examp e, or because the power was exercised 
on the basis of a sufficiently ser1·ous · t k · ffi · . . . mis a e as to its e ect or consequence. This does not 
t~volve the fals1ficat1on or the surcharging of the account. By setting aside the transac­
tion, the trust is put into the position that it would have been in had the power not been 
exercised m the way that it was Th· · I I · · · 1s may mvo ve a c aim against third parties to recover 
trust property, say tax from the ta:<.ing authority, but the trustee in such a case is not Ji. 
able personally to restore the trust. 
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'Equitable compensa~ion' for breach of trust in contrast to 
equitable compensation for breach of a fiduciary duty 

I certain cases, a trustee who commits a breach of 1 t . d d . n fi . . rus ts or ere to pay money dir-
ectly to the bene . cianes be.cause there is no point in reconstituting the trust fund itself. 

An example, which you w1JI recall from 9.48 is the case of th b . h . . . • e are trust wit man-
date under which a_ s_ohcitor holds funds prior to the completion of a purchase of land. 
[niagine such a solicitor pays those funds away in breach of trust. The beneficiary, the 
would-be pur~haser whose money has not gone lo buy the land as he intended, will 
obviously falsify the a~count. The solicitor will be liable to dig into his own pocket to 
replace the money paid away, but there is usually no point in his paying money back 
into his client truSt account for the beneficiary, because at this stage the land purchase 
transaction will probably be irredeemably compromised by the solicitor's breach, and 
the beneficiary would be unlikely to want this solicitor to complete the land purchase 
in any event. The beneficiary will simply want the money paid to him directly. A similar 
sort of case arises where the trustee, before misapplying the property, ought to have paid 
the entirety of the trust funds to the beneficiaries, if, for example, where the trust was 
for A for life and then to B, and A has died. The trustee would then hold the funds for 

-- .... 

B absolutely (2 .13 ). Again, then, there is no point in the trustee's reconstituting the trust 
with a money payment; rather, he should pay B directly. In cases where a trustee pays 
his beneficiaries directly to make up for his default, he has been said to make 'equitable 
compensation' to the beneficiaries. The idea is that the beneficiaries are compensated 
directly for the loss of their interest under the trust. Similarly, in certain cases a fiduciary 
who has breached his fiduciary obligations will be liable directly to his principal for caus­
ing him loss (12. 9 3 - 12. 9 6 ), and is said to pay 'equitable compensation' for his breach of 
fiduciary duty. An example would be where a solicitor, in conflict of interest, advises his 
client to make an investment that falls in value. The solicitor will be made to compen­
sate his client directly, and again, this is called equitable compensation. Nevertheless, it 
is important to understand that these cases are distinct. Though all cases where equity 
imposes a liability to pay an individual or individuals may be referred to as cases of 'eq­
uitable compensation: as Millett LJ does at 11 .26, in the former case the trustee's liability 
is measured in exactly the same way as would be his liability to restore the trust under his 
liability to account. In the latter case, just as in the case of a tort, the fidudary's liabil~ty 
is measured by the Joss to the principal caused by the breach, and has nothing to do with 
any diminution in value of any trust fund he held for his principal. Sometimes the for­
mer version of equitable compensation is called 'substitutive' (the compensation serves 
as a substitute for the misapplied asset) or 'restorative' compensation (the compen_sa­
tion restores the trust fund to distinguish if from the latter 'reparative' compensation 

· I th b fi ·ary) You however should not worry (the compensation repairs the oss to e ene c1 · , • . . . 
· · · J I ng as you understand that the hab1hty overmuch about applymg this termmo ogy, so o 

'to make equitable compensation' has different grounds in the two cases, but yo~r au~or 
felt obliged to mention all of this so that you can make some sense ~f ~cademic ~nd JU­
dicial writings that bandy around the term 'equitable compensation without telling you 

that it means different things in different contexts. 
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. . . cases where the account is surcharged 
The measure of liab1hty '" 

. v Mathew ( 1996). Millett LJ said: 
In Bristol and West Building Society 

h f the dury of skill and care resembles common 
. t' n for breac o 

Equitable compensa 1
_
0 

. d d b ay of compensation to the plaintiff for his loss. 
d · that 1t rs awa~ e Y w 

law amages in . . . 
1 

h the common law rules of causation, remoteness of 
Th . o reason in pnncip e w y . 

ere is n f d ges should not be applied by analogy in such a case. It 
damage and measure o ama f fid · 

• h ·table compensation for breach o I uc,ary duty 
should not be confused wit equi . . . . 

. ed . 1- of rescission [,e instead of a contract being set aside 
which may be award 1n ieu . . . 

. ( - t JJ or specific restitution [,e instead of an order to return for self dealing 12.60 e seq . 
. k i the trust where for example, the property ,s no longer in specific prope,ry ta en ,rom , · 

existence]. {Emphasis added.] 

Note the first two sentences of this quotation. In the case of a trustee's negligence, in 

principle he should be liable for the loss due to his negligence, in exactly the same 

way that any person committing the tort of negligence is liable for money 'damages' 

to his victim. There is no reason why any special 'equitable' rules of causation ought 

to apply, because the wrong is the same as the tort of negligence at common law. 

Negligence is negligence. But, as we shall see (11.27 et seq), some very particular 

(and in certain cases, arguably unjust) rules of causation, ie the rules that establish 

whether a particular loss should be attributed to the defendant's breach of duty, 

apply when the court determines a person's liability to restore the trust in cases 

of falsifying the account, and Millett LJ is rightly warning not to confuse the two 
situations. 

Where an investment loss is caused by the trustee's negligence, the problem is to deter­

mine what the trust property would have been worth if it had not been for his negli­

genc_e. ln Nestle (10.19), the plaintiff beneficiary failed to prove that the trust company's 

negligent nusunderstanding of the trust instrument caused any loss; had she done so, 
however, Dillon LJ said obiter that the trustee would have to pay 'fair' compensation, 

ie an amount sufficient to restore the trust fund to a value it would have achieved if a 
proper investment policy had been followed, 'not just the minimum that might just have 
got by without challenge'. 

The measure of liability where the account is falsified 

Where trust money is misapplied · b h f . . 
b h . . m reac O trust, m principle the calculation ofloss is 

easy, ecause t e loss is simply the value of the trust r . . 
cannot restore the actual trust ro er . . P operty misapplied. If the trustee 
of that property plus interest Top p tybm specie, what he must pay is simply the value 

· e issue ecomes com li d h 
of trust happened sometime b , th b . . P cate , owever, where a breach 

e,ore e eneficianes a1· d b 
took action against the trustees. re ise a reach had occurred and 

11.30 

11.31 
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Here the rules of causation appear to make the trustee liable for all risks that attend the 

ownership of the property involved in the unauthorised transaction. In Clough v Bond 
(!838), Cottenham LC put it this way: 

ft will be found to be the result of all the best authorities on the subject, that, although 
a {trustee], acting strictly within the line of his duty, and exercising reasonable care and 
diligence, will not be responsible for the failure or depreciation of the fund . . . yet if 
that line of duty not be strictly pursued, and any part of the property be invested by 
such {trustee] in funds or upon securities not authorised, or be put within the control of 
persons who ought not to be instructed with it, and loss be thereby eventually sustained, 
such personal representative will be liable to make it good, however unexpected the 
result, however little likely to arise from the course adopted, and however free such 
conduct may have been from any improper motive. 

So, for example, if, in breach of trust, the trustee spends trust money on a painting, the 

beneficiaries can elect either to falsify the account or adopt the purchase of the paint­

ing. If the painting is stolen, then obviously they will falsify the account and demand 

that the trustee restore the money wrongfully spent on the painting. This makes perfect 

sense, because the trustee created the risk of the theft by purchasing a chattel that could 

be stolen. 

But ~onsider a case where, in breach of trust, the trustee sells one of a trust's collection 

of paintings and, shortly thereafter, all of the trust's paintings are stolen through no fault 

of the trustee's. The loss of all these paintings will be a loss to the trust, but the trustee 

will not be liable for the loss occurred through no fault of his. (Normally, of course, in 

a case like this the paintings would be insured against theft, but ignore that for the mo­

ment.) The beneficiaries now discover the breach. lf the trustee has made a good bargain 

on the sale of the painting, they will of course adopt the transaction and require the 

trustee to hold the proceeds of the sale as trust money. But what if the trustee made a 
bad bargain, or the painting has risen in value, so that the present value of the painting 

is, say, £ I 00,000, while the proceeds were only £50,000? The beneficiaries will falsify the 

account, impugning the trustee's sale of the trust painting, and demanding he restore its 

full value to the trust. (In 'accounting' terms, the £50,000 proceeds of sale will be treated 

as the trustee's own, and he will be required to pay £100,000 as the value of the painting; 

in practical terms, then, the trustee will have to add £50,000 in new money in addition 

to the £50,000 proceeds of the sale that he accounted for to the trust at the time of sale.) 

But notice that this falsification claim states, in theoretical or accounting terms, that 
the trustee never sold the painting; the beneficiaries 'falsify' the sale of the painting. So 
why, then, cannot the trustee, using the rules of causation that would normally apply 
at common law, argue that he need pay nothing in compensation, because had he left 
the painting in the trust, it would have been stolen with all the others? 1n other words, 

if the beneficiaries choose to falsify the sale, must they then not accept all the logical 
consequences of that? 1n short, why should the trustee not argue that the trust lost noth­
ing because of his breach; indeed the trust is £50,000 better off than it would have been, 
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I h II e P
roceeds of the sale? Unfortunately, lhe cases do 

because the trust at east as · 1 . no1 
. . b .1 . unlikely that this argument will be accepted. When th 

all speak wnh one v01ce, ut 1 15 . . e 
. . , 

1 
.fy h I the court will regard the lruslee as having the paint. beneficiaries ,a s1 I e accoun • . . 1ng 

. h" . h" h h musl eilher restore III specie or pay the full value of- subs in as possession, w 1c e . . . . ' e-
h h th ft will not be taken inlo account to reduce has l1abality quent events sue as t e e . 

It is this sort of reasoning that gives rise lo the general view that lhe principles for causa­
tion of loss in equily differ from those 1ha1 apply_in _1or1 or contract_ cases at common 
law. But ii is important to remember that these principles relale sp_ec1fically to the risks 
and subsequenl events concerning what happens to property and its value for the pur­
pose of determining its 'replacemenl cost:,ie the amounl of nwney a trustee must pay to 
restore the trust when it is falsified. That is why Lord Mallett points out that these special 
equitable principles are not relevant in lhe same way to cases of surcharging the account, 
because they do not involve the misapplication of trust property and the particular risks 

that go with that. 

11 .33 The nineteenth-century cases waver about what ought to be done where a trustee, in­
slead of investing the trust property as he should, wrong!)' transfers the property to a 
third party on the terms of a loan, or holds onto property instead of investing it. In Watts 
v Girdlesto11e {1843) the trustees lent the money lo a beneficiary instead of properly in ­
vesting ii in real property or government stock. The court held that they were liable lo 
restore the trust as if they had invested the property in the most favourable investment 
they could have made. They therefore had to pay the difference between what they re­
ceived back on the loan from the beneficiary and what they would have earned investing 
in government stock. By contras!, in S1,epard v Mo11/s (1845) the trustees wrongfully al­
lowed one lrustee to personally take the trust funds on payment of interest. Some of the 
beneficiaries complained, and argued, as in Watts, that the trustees should be charged 
with the difference between the interest they were paid and what they would have earned 
if they had made the most favourable inveslment they were authorised to make. Here, 
ho1~ever'. the court decided against the beneficiaries, arguing that the trustees, having 
a d1screllon m how they might invest the funds, could not be charged with the returns 
the~ 1~ould have earned on any parlicular investment. One can see how allowing ben­
efic1ar1es to charge the trustees in this way might be unfair in cerlain circumstances. Jt 
would not be fair to trustees who were allowed to invest in shares, but did not, to allow 
the beneficiaries to say, with the full benefit of hindsight, that they should have invested 
in shares of some company that had done spectacularly well in the meantime. On the 
other hand, ~o,~ever, it is a principle of the law that a wrongdoer should not benefit 
from uncertainties, whether of evidence or causation, ie of what might have been, which 
~re due to has own wrongdoing (see eg Armory v De/amirie (1722)). Today, it is most 
likely that the courts would follow the approach stated by Dillon LJ in Nestle ( 11.27); 
the court~ should try fairly to assess what the trustees might reasonably have earned by 
properly mve_stmg. 

11 
·
34 

A different iswe arose in Dimes v Scott ( 1828). The trustees, in breach of trust, held onto 
an unauthorised mvestment in an E t I d. C 

as n 1a ompany bond for ten years, which paid 

I :::.: 
I 
I\ 
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JO per cent interest per annum on its fa I 
rnoney in 3 per cent Consols gover ce va uc, wl_iereas they should have invested the 

• nment secuntaes that pa·d 3 . 
annum on their face value. At the e d f h I per cent interest per 

n o t e ten ye · d I 
ought to have done in the first plac d 

1 
- ar perao t ie lrustces did what they 

e, an sod lhe East India bond d h d 
cent Consols. The trust was for a life lenant h . • . an pure ase 3 per 

• • w O received lhe mlerest on th t t · 
rnents, and one remainderman, who had the inl . h . e rus mvest-

, I •fi d I ereSt 111 t e capital (3 2S) The remain 
derman ,a s1 e t 1e account, because at first 1 • · · -

g ance it seemed obvious lhat the life tenant 
had benefited from the breach at lhe remainde , .. 

. h . rmans expense, rece1v111g a rate of 10 per 
cent interest on t e unaulhonsed inveslment wh "f h 
. 1 Id h . • ereas I t e trust had been properly ear-

ned out, s 1e wou ave received only 3 · 
. per cenl interest on lhe authorised investment 

and, normally, this would have indicated 1hat lhe E t I d" b d . 
. . as n 1a on was a poorer capital 

inveslment. Tiie claim againSt lhe truslees, lherefore, was that they should be liable to 
restore what the truslees had wrongly paid oul to lh 1·< 1 • h d"ffi • e 1,e enant, 1e I e I erence be-
tween what she was actually paid in interest on the Easl India bond and what she would 
have received from the 3 per cent Consols. However, as ii turned out, when the trustees 
actually converted the East India bond inlo Consols, albeit ten years late, the price of 
Consols was much lower than it was ten years earlier, and so they were able to buy more 
Consols with the same amount of money. Thus the unauthorised investment turned out 
to be good for all concerned: the life tenant benefited for ten years from the higher rate 
of inlerest payments, and the remainderman ended up with more Consols as the capi­
tal of the trust than he would have done if the trustees had converted the investment 
at the outset. Nevertheless, when this was discovered, the remainderman maintained 
his claim. He argued that the trustees should still be liable for the overpayments to the 
life tenant (had the investment been properly converted ten years earlier the life tenant 
would have received about £1,000 less}, and should not be able to take any credit for 
the 'accidental' increase in value of the capital fund owing to their mistake. The lrustees 
argued, quite reasonably, that the remainderman could not have it both ways; he should 
not both 'adopt' the failure to convert in order to get the benefit of the mistake in terms 
of the increased capital value while at the same time falsify the account lo recoup the 
overpayment to the life tenant. The Lord Chancellor Lord Lyndhurst decided in favour of 
lhe remainderman, and the trustees were required to pay into the trust the £1,000 the 
life tenant was 'overpaid'. This case is generally regarded as harsh, and points out how the 
equitable rules of causation for loss arguably do not properly take into account the actual 
facts, or indeed, the logic of the beneficiaries' electing to falsify or adopt an unauthorised 

transaction. 

11.35 It is perhaps fair to say 1hat the nineleenth-century authorities do not provide a consist­
ent guide, and though not strictly speaking overruled, may not survive the reasoning 
of the HL in Target Holdings Ltd v Redfems (1996) and the UKSC in A/8 Group v Mark 
Redler & Co (2014) {11.40 et seq). A solicitor of the firm Redferns acted both for Target 
Holdings, a mortgage lender, and Crowngate, a prospective purchaser of land (a stand­
ard bare trust with mandate (9.48)). Unbeknownst to Target, Crowngate was the final 
purchaser in a fraudulent land transfer scheme calculated to make the land ~ppear m_uch 
more valuable than it actually was: land purchased for £775,000 by one intermediary 

I 
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. diary for £1.2Sm, which would then be sold 
Id to another interme f th . . 

company was to be so . . pparently fully aware o 1s senes of trans-
Toe sohc1tor was a h . 

10 Crowngate for £2m. 1 £I Sm for the final pure ase in return for a 
d to lend Crownga e . d, . 

actions. Target agree , d the Joan money to Re ,erns in advance of 
I d. Target trans,erre 

mortgage over the an th ey 10 Crowngate for the purchase in return for 
. . 10 pay e mon . . 

completion on mstrucuon d . Target's favour. In breach of this instruction, the 
. f h rge over the Ian m . . fu th 

an execution o a ' a th t\ 0 intermediary companies m r erance of the 
, d the money to e v 

solicitor trans,erre h fi I ale 10 Crowngate was eventually completed and 
f h s However I e na s 

series o pure ase · ' d Crowngate became insolvent and, as mortgagee 
h ch • Target's favour secure · , • 

I e arge m d 1 £SOO 000 Target sued Redferns ,or breach of trust 
.., Id the land· it fetche on Y • • 
,arget so ' . breach of its instructions. In the CA Target success-
Ii aym· g away the loan money m .d 
or P . • st Redferns for the entire£! .Sm pa1 away less the 

full won summary Judgment again . 
Y . h al en though despite the breach, Target was m the same 

£500 000 realised on I e s e, ev ' . . . 
' be • h d the money been paid according to its instructions 

position ii would have en in a d f ' 
. d .d . charge on the correct land for its loan a vance o £1 .Sm. The 

since Target I receive a . 
. d db th CA was that having paid away the£! .Sm rn breach of trust reasoning a vance y e • . , 

th · d. te Joss to the trust of that amount, for which Redferns became there was en an 1mme 1a 
immediately liable, and remained liable, to make good. 

11.36 The HL reversed the decision of the CA. Lord Browne-Wilkinson, with whose opinion 
all their Lordships agreed, stated that both at common law and in equity the principles 

of compensation for loss are fundamentally the same-a plaintiff may only recover for a 
loss caused by a defendant's wrongful act, and the compensation is calculated to put the 

plaintiff in the position he would have been in but for the defendant's wrong. However, he 
further stated that the rules governing causation ofloss and remoteness of damage differ 

between the common law claim for damages and a claim for equitable compensation: 

11.37 

Even if the immediate cause of the loss is the dishonesty or failure of a third party. 
the trustee is liable to make good that loss io the trust estate if. but for the breach, 
such loss would not have occurred ... Thus the common law rules of remoteness of 
damage and causation do not apply. However there does have to be some causal 
connection between the breach of trust and the loss to the trust estate for which com­
pensation is recoverable, viz the fact that the loss would not have occurred but for the 
breach . .. Equitable compensation for breach of trust is designed to achieve exactly 
what the word compensation suggests: to make good a loss in fact suffered by the 
beneficiaries and which, using hindsight and common sense, can be seen to have been 
caused by the breach. 

On these principles, Target obtained exactly what ii would have obtained had there been 
no breach of trust, and so was en11·t1 d r · · e o no compensallon. Target was of course enti-
tled lo pursue its claim that the sol' · 1 h d f du! ' ' . . . 1c1 or a rau ently procured the transaction by 
failing to inform Target of the deceitful series of sales; if that claim were successful Target 
would be able to claim the full value f th . 
• th 

I 
f h O e money paid away minus the money it received 

in e sa e o t e property, because b t f, h . 
• u or t at wrong, 1e the fraud, it would never have 
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entered into the transaction at all. The HL restored the original order of the first instance 

judge that gave Redferns leave to defend against this claim only on the payment of £1 m 

into court. 

38 Toe decision can be criticised. The court seemed to assume that the rules for 'equitable 

J1. compensation' applied in the same way to all cases of breach of trust. But as we have seen 

( 11.26 and 11.28), different rules, in particular rules about causation, would appear to 

apply in cases where the account is surcharged, and where the account is falsified because 

trust property is misapplied. As Millett LJ ( 1998a) speaking extrajudicially points out: 

The solicitor held the plaintiff's money in trust for the plaintiff but with its authority to 
lay it out in exchange for an executed mortgage and the documents of title. He paid 

it away without obtaining these documents. This was an unauthorised application of 
trust money which entitled the plaintiff to falsify the account. The disbursement must 
be disallowed and the solicitor treated as accountable as if the money were still in his 
client account and available to be laid out in the manner directed. It was later so laid 

out. The plaintiff cannot object to the acquisition of the mortgage or the disbursement 
by which it was obtained; it was an authorised application of what must be treated as 
trust money. To put the point another way; the trustee's obligation to restore the trust 

property is not an obligation to restore it in the very form in which he disbursed it, but 
an obligation to restore it in any form authorised by the trust. 

11 ,39 On Millett LJ's view, then, there was no loss not because the rules of causation indicated 

there was none, but because the misapplication was fully corrected when the trust was 

properly restored according to its terms, and this seems right. In line with Millett's criti­
cism, Mitchell (2013, 2014) argues that in Target and in some following cases, the court 

appears to have confused the nature of the trustee's liability in cases of misapplied funds 

(cases of falsifying the account) with cases of surcharging, where though not misapply­
ing trust funds, the trustee's breach of duty results in a loss to the value of the trust fund. 

In both cases the trustee breaches a duty, and the courts seemed to have reasoned that 

determining the extent of the liability should be the same in all cases of breach (see eg 

H11lbert v Avens (2003), applying the reasoning in Target). 

11.40 The reasoning of Lord Browne-Wilkinson in Target was recently endorsed by the UKSC 

in AIB Group v Mark Redler & Co (2014). In 2006 the defendant solicitors were instruct­

ed by the claimant lender, AIB Group, who wished to lend £3.3m taking a first mortgage 

over land of the borrowers worth £4.2Sm. The land was already subject to a prior mort­

gage from Barclays Bank of about £!.Sm, which secured two different loan accounts of 
the borrowers, one of about £1.23m and the other of about £270,000. Prior lo the date 

when this transaction was to take place, the solicitors erroneously overlooked the second 

smaller loan account, and therefore paid Barclays £ 1.23m. As Barclays' outstanding loan 

balance on the second loan account was not discharged, it did not release its security over 
the borrower's land, although now, of course, it only secured an indebtedness of about 

£270,000. The remaining funds, about £2.1 m, were paid to the borrowers. For about two 
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h
. h fu ther happened but in 2008 AIB Group negotiated with Barc] 

years, not mg muc r ' h I f ays 
. d rtgage on the land to secure t e oan o £3.3m to the b 

to allow 11 to have a secon mo or. 

Th b bsequently defaulted on its repayments, and the land was sold rower. e orrowers su . 

Th h 
. k I h d declined and the house only fetched about £ 1.2m, and so aft 

e ousmg mar e a er 
. h d . debt to Barclays roughly £300,000, AIB Group recovered O 1 paying t e outstan mg ' n y 

£900,000. 

The CA held that because of the solicitor's failure to discharge the prior mortgage, the 

entire outlay by the solicitors of AJB Group's £3.3m was a bre~ch of trust, on the basis 

that obtaining a valid discharge of the prior mortgage (or obtaining a s~licitor's under­

taking from the prior mortgagee's solicitors that the mortgage would be discharged upon 

receipt of the payment) was a condition for paying out ~ny funds at all. This finding 

was not appealed. Applying general principles of causation for loss as Lord Browne­

Wilkinson did in Target, the UKSC held the solicitors liable only for the £300,000 the 

lender paid to clear Barclays' prior mortgage; even if there had been no breach and both 

prior mortgages had been cleared, the house would still have sold for only£ 1.2m because 
of the decline in the housing market, so AIB Group's loss owing to the breach on this 

'but for' test of causation was only the £300,000-odd needed to discharge the outstand­

ing mortgage. Whilst the result may seem, at first glance, roughly right, the reasoning 

of both Lords Toulson and Reed is unsatisfactory in several respects. (For an exacting 

analysis of the judges' reasons, see Davies (2015b).) In the first place, neither clearly ex­

plained why the claimant was disentitled from falsifying the account. The court focused 

on determining whether Target was rightly decided but they did not squarely address the 

criticisms made of the case (1 1.38- 11.39). Nor did they make it clear what the scope of 

the decision was, that is, it is not clear whether a beneficiary is now barred in all cases 

from falsifying the account so that the trustee's liability is to be determined on that basis, 

or whether only in certain cases ('commercial' cases?). 

11 .42 The resuhing ratio decidendi seems to be the following: in certain circumstances, very 

unclearly specified (a 'commercial' context?), a beneficiary of a trust will be disentitled 

from falsifying the account-the unauthorised expenditure will be regarded as an ex­

penditure of the beneficiary's funds for the beneficiary's purposes. However the trustee's 

breach in expending the funds on an unauthorised asset will, on the other hand, amount 

to a wrong sufficient to support a claim to surcharge the account, so that if the expendi­

ture as wrongly made causally gives rise to a lower asset value than would have been 

obtained had the intended, authorised, asset been acquired, the trustee will be liable for 

the difference. 

11 .43 It is submitted that the better analysis of the case is this: on the disbursement of the 

funds, AIB Group were entitled to falsify the account because the disbursement was 

a misapplication of the trust money. However, it is also clear that AIB Group, when 

informed of the situation, proceeded to accept the disbursement, and proceeded on its 

own to negotiate with Barclays ultimately to acquire Barclays' consent to the second 

charge over the property in question to secure the full value of its loan to the borrowers. 

By pursuing off its own bat the second charge with Barclays, they proceeded on the basis 

11.44 

11.45 
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that it was indeed their money that went I B 
1 o arc ays to pay off ii . 

making it impossible for the solicitors 10 1 1 
s pnor mortgage, thus 

res ore tie account In oth d h. 
they adopted the solicitors' expenditure of th r d · er wor. s, alt 1s stage 

e ,un s as a valid expe d 't f h 
moneys. At this stage they reasoned (as it t d n I ure o t e trust 

urne out, wrongly) that ti ffi . 
value in the property to serve as security for th b , • iere was su c1ent 

e orrowers entire indebted o th · 
analysis the solicitors should not have been liabl t II r . ness. n is 

ffi . I e a a , ,or the expenditure though the 
breach, was e ect1ve y consented to or ratified ft h r ' 

a er t e ,act (11.55-1 1 58· agency I 
would take the same view (Watts 2016)). · ' aw 

The only further question to ask is whether AIB Gro Id h 
. . up cou ave consented to the 

expend1i-ure 111 part, say consenting to the payment of £1 23 1 8 1 b • . m o arc ays, ut not to the 
£300,000 overpayment to the b~rrower~. There is not much authority on the point but, 
as we shall see (11.56), the test 1s essentially one of fairness whethe ·1 · r · • h , r 1 1s ,air given w at 
has happened for the beneficiary lo turn round and sue the trustees. It is submitted that 

AIB Group did not act in any way which suggested that it wanted the overpayment to the 
borrowers to be reversed, so they adopted the disbursement as a whole. As we shall also 
see (11.48), where the transactions (here the payments to Barclays and to the borrowers) 

form part of one composite transaction, which they surely did here, the beneficiary is not 
entitled to falsify one and adopt the other. Moreover, to borrow a common law analogy: 
whilst there is no 'duty to mitigate' one's losses, liability for damages both in contract and 
tort does not extend to losses which could reasonably have been avoided. AIB Group 
could easily have avoided the £300k loss. It had an immediate claim against the borrow­
ers: the borrowers held the excess they received on constructive trust, and were in ad­
dition personally liable for that amount as knowing recipients (11 .1 62 el seq); Barclays 

could easi.ly have got an order against the borrowers to transfer the requisite amount lo 
Barclays to discharge the remaining indebtedness to Barclays (at the borrowers' expense 

in costs) had the borrowers refused to do this themselves. 

Although the ambit of AIB Group is not clear, it is submitted that it cannot generally be 

the rule that a beneficiary is no longer entitled to falsify the account and has only a rem­

edy for consequential loss. A couple of examples show why. 

The Quistclose trust in Twinsectra v l'ardley (1 .2 6-7.29, 9.47-9.64) was clearly a bare, 
commercial trust and yet the case proceeded on the basis that the trustee-borrower 
was liable for his wrongful expendii-ures of the trust money on falsification principles. 
As the borrower was insolvent by the time of the action, the lender pursued the bor-

) I · . th t the bor-
rower's solicitor for dishonest assistance (11 .1 O, 11 -88- 11 · 8 9 • c aiming . a h 
rower's solicitor who held the loan funds in his client account should_be liable for I e 

f II 
.d There would have been no claim agamst either the trustee-

money wrong u Y pa1 away. · I I h d the 
borrower or his solicitor if the claim was limited to one for c~nsequentla oss: at d·s-

d all h t t money /awf11//y-1e if the money was no I 
trustee-borrower disburse t e rus d l'ttle or nothing for the 

f h I der would still have recovere 1 • 
bursed in breach o trust-I e en , . 

1 
that caused the loss, not the 

. 1 11 s the borrowers mso vency 
borrower was mso vent. wa h b h f trust Indeed on AIB Group 

. _ . ty ie not t e reac o · • . 
m1sapphcat1ons of the truSt proper ' . JI liable for the misapplication of 
principles no Quistc/ose trustee could ever be persona y 
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Sa!ion for consequential loss principles the lende 
· on pure compen r 

the trust money, smce . . f unsecured creditor whether the money is spent 
would always be in the pos1uon o an 

according to the trust terms or not. 

. i le which draws on the logic of Clough v Bond ( 11 .29- 11.3 2 ): 
Consider another_ exan p h' f t removes a gemstone from the trust collection held 
t the trustee m breac o trus • , 

om ' . G den in London, and sells it 1or £100,000. The gems 
in a secure (ha!) vault m Hatton ar . d ' 

. d b e safe-keeping, are umnsure . Later that week the 
being in what ts suppose to e secur , 

. b 
I 

d d all the gems are stolen. Tom must account 1or the £100,00o 
secure vault 1s urg e , an . · d II h · 

d I . that had he complied with his uty a t e gems, includ. 
to the trust an cannot c rum . 

h I uld have been lost so again, the cl.um cannot be founded as one 
ing the one e sto e, wo ' 

. I I lfAJB Grollp is not interpreted narrowly, or found to be wrongly for consequenlla ass. . . . _ 
, UKSC then its scope ie the extent to which 11 denies beneficiaries 

anal>•sed by a 1uture , • . . _ 
the power 10 falsify the account for misapphcauons of trust property,_ will need to be 

f 11 • d -r the extent that AIB Group suggests that benefic1anes are gener-care u y examine . ,o . 
ally denied the power to falsify the account and may only make cla_1ms on ~e basis of 

h · t' I loss 1·1 1·s not the law in Australia ( Youyang v Mmter Ellison (2003)· t e1r consequen 1a , , 
Agricultural Land Management v Jackson (2014)) or Hong Kong (Libertarian lnvestmems 
v Hall (2012); Akai Holdings Ltd v Kasikornbank pie (2011 )) and your author would not 

recommend that judges there follow it. 

Setting an unauthorised gain against an unauthorised loss 

11 .48 v\'hat should happen where a trustee enters into two different unauthorised transac­

tions, one of which causes a loss, but the other creates a gain for the trust? Can the 

beneficiary falsify only the loss-causing transaction, and adopt the successful one? In 

general, the answer is yes, if the transactions are distinct (Wiles v Gresham (1854); 

Dimes v Scott (1828)). This seems right, because the trustee should not be exonerated 

of particular breaches because he can say, 'overall, the trust is in good shape'. However, 

where the losing and gaining unauthorised transactions form part of one composite 

transaction, the transactions must be falsified together or not al all (Fletcher v Green 
(1864)). For example, in Bartlett (10.16), the court held that the disastrous investment 

in one property development project was part of a larger investment policy favouring 

land development. In taking the account, then, this decision required the beneficiary to 

'falsify' both the winning and losing projects as one invalid investment, with a resulting 

reduction in the amount of compensation. (Note: 'falsify' here is placed in quotation 

marks, as Bartlett was not a falsification case. Recall the facts in Bartlett. The trustee 

was liable for not preventing the company in which the trust held shares from embark­

ing on property developments. Thus the case was one of negligence, and the benefi­

ciaries surcharged the account. But the principles of causation for Joss in falsification 

cases were relevant because the transactions the company entered into were essentially 

ones that, had the company been the trustee, would have been misapplications of trust 

property, and so it was appropriate to think in terms of falsification when assessing the 
loss to the trust.) 

11.so 

11 .51 

.. 
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A personal claim where the account is not falsified 

Where the beneficiaries choose not to falsify the account, the trustee must, of course, 

treat the property he holds as a result of the unauthorised transaction as trust property, 

and account for it to the trust. But as Millett LJ points out (11.20), a trustee cannot 'bor­

row' the trust funds but treat the profits he derives from the trust money as his own. If 

the trustee uses trust money in his own business, it will usually, however, be impossible 

to trace the money into any particular property the trustee holds that the beneficiaries 

could adopt as trust assets. Rather, the beneficiaries will usually be in the position of 

having to elect whether or not to adopt the 'trustee's loan' of the trust funds. If they do 

so, they then have a further choice: they can elect either for an accounting of the trus­

tee's business profits, which are attributable to the use of the beneficiaries' money, or 

for compound interest on the ' loan' (Docker v Soames ( 1834); Westdeutsche Landesbank 
Girozentrale v Islington Lo11do11 Borough Council ( 1996)). Of course the beneficiaries will 

falsify the account if the authorised transaction the trustee ought to have made would 
have been more profitable than his business profits or compound interest. 

confusions between cases of negligence, misapplication 
of trust property, and breach of fiduciary obligation 

When you are looking at a case where a t rustee commits a wrong, you must always ask 

yourself whether the wrong is: (I) negligence or a failure to act in some way, for which a 

beneficiary may surcharge the account: (2) a misapplication of trust property, for which 

the account can be falsified; or (3) a breach of fiduciary obligation. It is a failure of analy­

sis simply to say the trustee committed a 'breach of trust' as if this term were precise 
enough to explain either what went wrong or what remedy is appropriate. Two cases 

where a precise analysis was necessary will show the importance of this. 

Bristol and West Building Society v Mathew ( 1996) concerned a claim by a building soci­

ety against a solicitor who had acted both for it and the borrower, holding the funds on 

trust prior to completion of the purchase ofland, a bare trust with mandate (9.48). The 

solicitor negligently failed to include facts pertinent to assessing the creditworthiness of 

the borrower in filling out a standard form report to the society prior to the release of the 

mortgage loan. Although he had been aware of the facts, he had_ f~rgotten or overlooked 

them when making the report. The lender claimed that the solicitor both breached the 

trust and breached his fiduciary obligation. Millett LJ, writing the opinion _of the_ CA, 

carefully considered the nature of the solicitor's wrong, disa~pr~v~~ the r~discnmrnate 
use of the labels 'breach of trust' and 'breach of fiduciary obhgatlon, rn parttcular the_lat· 

ter. He held that while the solicitor's paying out the money for the purcha~e w_as cert_arnl: 

a payment of trust money (it was clearly held by him on trust), his action_ m paying 11 

b the solicitor was at that ttme comply-was not a misapplication of trust money, ecause _ . 
ing with his standing instructions as to how the trust money should be ap~l'.ed. Nerther 

was there a breach of fiduciary duty for in paying the money away the _solicitor w_as not 

acting in bad faith or in conflict of interest. Rather, the solicitor was guilty of negligence 
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k . th reparation of the report, which probably also constituted a in failing to ta e care m e P 
breach of his contract with the lender. 

. . 1- H"gh Court (the supreme appellate court in Australia) in The declSlon of the Austra tan 1 . . . 
I .,, 1 WA Ltd (2004) shows, in contrast, a disappotntmg failure 

Alexander v Perpetua 'rns ees . 

l 
. 1 h" a solicitor acted under a bare trust with mandate (9.48) to use the of ana ys1s. n t 1s case 

1
. . 

. , d k tain kind of investment. The so 1c1lor-trustee paid the beneficiary s fun s to ma e a cer . 

h th - tm nts but failed to acquire certam documents that provided money to pure ase e inves e , . 
. 1 . At the same time the beneficiary was also careless m failing 10 security fort 1e investments. · • . . 

take notice of the fact that these security documents were never acquired, and conttnued 
- dless As a result all the money invested was lost. The main is-to invest more sums regar . , 

sue was whether a beneficiary could be partly liable for a breach of trust. (Note: the issue 

is not about whether a beneficiary can consent to a breach of trust (11.55); consent to an 
act is not the same thing as committing that act oneself.) Now, if the case is one where the 
trust property is misapplied, then it would seem impossible for a beneficiary to be liable, 
because only a trustee can commit acts, such as a transfer of the property and so on, which 
misapply the trust property. As we have already briefly discussed (11.10, ~ 1. ~ 3 ), agents 
of the trustee such as his banker or his solicitor can participate tn a m1sapphcalton of trust 
property, and if they do so dishonestly they will be liable for the loss. But a beneficiary does 
not usually act as an agent of the trustee, and did not in this case; it was the trustee alone 

who carried out all the steps in the transactions with the trust money. On the other hand, 
a negligent breach of trust is a very different case. Consider the case of a nomineeship 
(2.13 ). A nominee trustee essentially follows the directions of the beneficiary, and one can 
easily imagine a situation where both the beneficiary and the trustee carelessly contributed 
to a decision to make an authorised but losing investment. There would appear to be noth­
ing in principle that would prevent the negligent trustee from claiming that the beneficiary 
was contributorily negligent, and should shoulder part of the loss. In Alexander itself, the 
trial judge said that if the case turned on negligence, the solicitor trustee was 60 per cent 
liable and the beneficiary investor, 40 per cent liable, for the resulting loss. Unfortunately, 
none of the judges of the High Coun specified what kind of breach of trust took place, that 
is whether the solicitor misapplied the trust funds in purchasing the investments without 
obtaining the security documents, for which the account could be falsified and the solici­
tor made strictly liable to restore all the funds paid away, or whether the money was prop­
erly paid under the mandate for the investments, but done negligently in the sense that the 
documents of security were never obtained. As Millett LJ made clear in Motliew, this is the 
crucial issue, because there is all the difference in the world between a trustee who carries 
out the trust terms by applying the money according to his mandate, but whose negligence 
gives rise to loss, and one who misapplies the money in breach of his mandate. What 
the coun failed to analyse was whether the solicitor's purchase of the investment without 
acquiring the security documents was a misapplication of the trust money, akin to a solici­
tor's paying away a mortgage lender's money on completion of a house purchase without 
obtaining a charge on the property (the mongage lender's mandate is to use its money 
to 'buy a charge' over the propeny), or whether the purchase of the investments was a 
perfectly proper application of the money according to the mandate, the failure to get the 

J1 .S3 
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security documents being a collateral matter owing to the soli 't , d th . . 
d th b fi · ' 1· Cl ors, an , as e trial Judge foun , e ene ciary s, neg 1gence. Having failed 10 l h , . . 
. h' . . . ana yse t e ,acts and expbc1tly render 

3 finding on t ts, ti 1s no surprise that the High Courts l't 3.3 ( fu h 
P 1 • see rt er Penner (2005)). 

Liability of trustees inter se 

The general equitable rule is that individual trustees are only liable for their own breach­

es oftr~st, n,ot for_ th~ br~ach~s c.ommitted by their co-trustees. However, equity does not 
recogmse a sleepmg or passive trustee, ie a trustee who does not fully participate in the 
administration of a trust. As Cotton LJ stated in Bahin v Hughes ( 1886): 

{l}t would be laying down a wrong rule that where one trustee acts honestly, though 
erroneously, the other trustee is to be held entitled to an indemnity who by doing noth­
ing neglects his duty more than the acting trustee. 

On this basis a trustee would be liable for breaches of his co-trustees to the extent that 
he was negligent or fell below the standard of prudence in monitoring his co-trustees' 
behaviour. 

11.54 Where two or more trustees are each liable for a breach of trust, they are jointly and 
severally liable (11.13). Between themselves trustees may rely upon the Civil Liability 
(Contribution) Act 1978, which gives the court a discretion to apportion the share of 
liability each defendant trustee will bear, according to their relative individual responsi­
bilities for the loss. In certain cases a trustee, although himselfliable for breach of trust, 
may demand that his co-trustee indemnify him for any compensation he must pay-the 
effect of this, where that co-trustee is solvent, is to make him alone pay for the loss. Two 
such circumstances were stated in Bahin v Hug/Jes. The first is: 

11.55 

{W}here one trustee has got the money into his own hands, and made use of it, he will 

be liable to his co-trustee to give him an indemnity. 

Secondly, a trustee may claim an indemnity against a co-trustee who is a solicitor if, but 
only if, that solicitor-trustee exercised a controlling influence ~ver the conduc_t of a trust 
(Head 11 Gould (1898)). Thirdly, where a breaching co-trustee 1s also a beneficiary under 
the trust, special considerations apply because of this dual status (11.SB). 

Beneficiaries' consent to a breach of trust 

An adult beneficiary who freely consents to, or participates in, a breach ol~ tr~s;, ~,3Y no: 
od an loss caused by the breach. In Re Pnu mgs e. eme11 

sue the trustee to make go Y b d to the pressure of the 
Trusts (1964), the trustee of a family settlement succum e 
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father 10 make 'advancements' to his children, which in reality were not advancements 

(l0.41 et seq) at all: the money was not intended '.o benefit the individual chil~ren, but 

to defray the family's extravagant living expenses, including the cost of purchasing fam. 

ily homes. The children, although of full age, were not taken to have consented because, 

although they were aware of the true purposes of the adva~cements, the court held that 

their approval was procured by the undue influence of thetr father. The fact that several 
children received benefits to themselves from the advancements did not bar them from 

claiming against the trustee for breach of trust, although they did have to offset these 

benefits against their claim against the trustee to restore the trust fund. 

l .56 To truly consent a beneficiary must be fully aware of the facts, although not necessarily 

of his legal rights. Wilberforce J described the court's general approach in Re Pauling's 

Settlement Trusts: 

[Tjhe court has to consider all the circumstances . .. with a view to seeing whether 
it is fair and equitable that, having given his concurrence, he should afterwards turn 
round and sue the trustees . . . it is not necessary that he should know that what he is 
concurring in is a breach of trust, provided that he fully understands what he is concur­
ring in, and that it is not necessary that he should himself have directly benefited by the 
breach of trust. 

These principles were adopted in Holder v Holder ( I 968). The plaintiff sued to set aside 
the purchase of trust property by his brother who had technically acquired the status of 

an executor, for breach of the 'self-dealing' rule (12.61 et seq); the plaintiff was held to 

have acquiesced in the sale although unaware at the time of the legal position. He had 
subsequently received part of the purchase price as a beneficiary under the will, and 

throughout had full knowledge of all the facts concerning the sale. Besides consider­
in~ these facts that go to determining actual consent, in Holder the 'fair and equita­
ble requirement for allowing the beneficiary now to 'turn round and sue' was applied. 

Although it was clear that the plaintiff did not know his legal rights to block or set aside 

the sale u~til afterwards, the court felt that his conduct throughout, which appeared 
to be motivated largely by animosity towards his brother, and the fact that he failed to 

discover the brother'~ technical breach (he and his brother stood on an equal fooling as 
both were legally advtsed) made it inequitable for him now to have the sale set aside. 

:7 The court has an inherent power to 'impound' the beneficial interest of a beneficiary 
who has requested, instigated, or consented to a breach of trust. By 'irnpoundment' is 

meant that_ the beneficiary's interest will be applied, to the full extent of the interest, to 
compe~satmg the trust for the loss incurred by the breach. The result of this is that a 

beneficiary who~e i_nterest is impounded is not only prevented from suing the trustee for 

~h~ breach, but is, in effect, made to indemnify the trustee for the latter's participation 
m ti. It seems from Chillingworth v Chambers (1896) that where the beneficia mere! 
consents to a breach initial d b th · · · ry y 

. . e Y e trustee, 1e m circumstances where the beneficiary 
has not ms1tgat~d or requested the breach, his interest may only be impounded if he 

had consented m order to benefit from the breach himsel( Section 62 of the Trustee 

______________________ T~r~us~te:'.e:s~· r!el~ie~r~rr~om~li~a~bi~lity'.!'._~3~3~9'.._ __ 

11,se 

Act 1925 now supplements the inherent 1·urisdict' II . 
, . ' fh ion, a owmg the court to impou d 

beneficiary s interest I e consented to a breach irresp t' f n a 
long as his consent is made in writing. ec tve O any benefit to himself, so 

Where ~e beneficiary is also a trustee, two rules come into operation. Normall a trustee 
may cla1m contnbutton from his co-trustees for a sh f th . y 

th f 
are o e compensallon to be paid 

(11 .54). In e case o a beneficiary-trustee the rule in Ch'//' h Ch . 
Ii 

. . • 1 mgwort v ambers applies: 
where a bene ctary-trustee and his co-trustee are liable 'or b h f f . 

11 a reac o trust rom which the 
beneficiary-tru_stee alone has benefited, then the beneficiary-trustee's beneficial interest is 
impound~d to its full extent, and only if his interest is insufficient to cover the loss will he be 
able to dalffi contnbul!on from his co-trustee. Under the rule in Re Dacre ( 19 J 6) h th 

t'' dd h ,w eer 
his interes 15 tmpoun e or not, t e trustee-beneficiary is not entitled to receive an art of 
his benefi_cial intere_st unt_il his breach qua trustee is remedied, nor, somewhat surp:i~ingly, 
is any assignee of his equitable interest, even if the assignment occurred before the breach; 

it is thus dangerous to take an assignment from a beneficiary who is also a trustee. 

Trustees' relief from liability under Trustee Act 1925, 
s 61, trustee exemption clauses, and ouster 
of trustee duties 

11 .59 Lord Cottenham LC once sa.id that a person who accepted the office of trustee a second 
time was fit only for a lunatic asylum (Stebbings (2002), at 26). This reflected the com­
mon nineteenth-century view that the office of trustee, which was at the time only rarely 
remunerated, was a burdensome and thankless task, and that the liability of trustees for 
breach of trust could seem very onerous, given the altruistic character of the office. It was 

at this time that legislative attempts were first made to empower the court to limit a trus­

tee's liability in cases of breach, A second way to address the problem was for the settlor 
to include a clause in the trust instrument limiting a trustee's liability for breach of trust. 

Take note: these limitations on liability, whether statutory or in the trust instrument, 
do not authorise or validate breaches of trust-to the extent that a trustee can remedy a 
breach, say by restoring a misapplication of trust property in specie, he must do so. What 

these limitations on liability do is remove or reduce a trustee's personal liability to pay out 
of his pocket to compensate the trust for a loss. Finally, a settlor might exclude certain 

duties in the trust instrument that might be inclined to give rise to liability. 

Trustee Act 1925, s 61 

11.60 Section 6 J of the Trustee Act I 925 relieves trustees ofliability for breach of trust in cer­

tain circumstances. It reads: 

If it appears to the court that a trustee, whether appointed by the court or otherwise, 
is or may be personally liable for any breach of trust . . . but has acted honestly and 

I 
I 

'\ 
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. d ror the breach of trust and for omitting to 
bl d ought fairly to be excuse ,, 

reasona Y, an . h tter in which he committed such breach, then 
d' · of the court m I e ma 

obtain the irect,~ns . . h II or artly from personal liability for the same. 
the court may relieve him either w o y p 

- 1 overned by hard and fast rules. In Re Pauling's 
The court's exercise of the power is no g 

Settlement Trusts Upjohn LJ said: 

. . d .15 application necessarily depends on the par-
Section 61 is purely d1scret10nary, an 1 

ticular facts of each case. 

h 
• th ases we have already considered. In Re Pauling's 

1 61 Rell·ef under s 61 was soug t m ree c . d th t 
· k W-1 LJ opine a · Settlement Trusts the sole trustee was a ban . I mer . 

d k t C
t as a paid trustee of a settlement created by a cus-

Where a banker un erta es o a . . 
tamer. and so deliberately places itself in a position where ,ts duty as trustee confl,cts 

• .' · b k e th,.nk that the court should be very slow to relieve a w,th ,ts interest as a an er. w 

trustee under [s 61}. 

Relief was refused with respect to an advancement that benefited the bank because it was 
used to reduce the mother's overdraft ,,~th it. This suggests that any breach carried out 
by a trustee acting in clear conflict of interest, although not in terms dishones~, cannot 
be reasonable. With respect to another transaction the court held that the banks relymg 
upon the consent of the children, although over 21, when clearly it was obtained by their 
father's undue influence, was unreasonable, and so relief under s 61 was unavailable. The 
court did afford the bank relief in respect of one advancement where the bank trustee's 
solicitors and the solicitor who separately advised the sons were largely at fault. 

1.62 The trustees also sought relief under s 61 in Bartlett (10.16). Brightman ) tersely dis­
missed the plea, although covering each of the three criteria of the section: 

There is no doubt that the bank acted honestly. I do not think it acted reasonably. Nor do 
I think it would be fair to excuse the bank at the expense of the beneficiaries. 

1.63 1n Re Mulligan (I 998) (10.3), a trust company and the testator's widow were trustees 
of a testamentary trust of which the widow was also the life tenant. They invested in 
fixed-interest securities, which paid a high income to the widow but resulted in severe 
capital depreciation. Following the death of the widow the capital beneficiaries success­
fully sued the trust company and the widow's estate for the decline in the capital value 
arising from this breach of the even-handedness rule. Applying s 73 of the New Zealand 
Trustee Act 1956, which is in relevant respects identical to s 61, the court held that the 
trust company did not act reasonably because although it realised the danger of capital 
depreciation, it basically accepted the widow's insistence that they invest as she desired. 
As regards the widow: a person of some business acumen, she could not have claimed 
that she did not appreciate the significance of the course of investment; furthermore, she 
had failed as a trustee to exercise an independent judgment, clearly favouring her own 
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interests above those of the other beneficiaries; she therefore had not acted reasonably as 

3 trustee, and the personal representative of her estate was denied a claim for relief under 

the statute. 

Toe section was successfully pleaded in Re Eva11s ( 1999) by a lay administrator of her 
deceased father's estate, who distributed the property to herself in the reasonable belief 
that her brother, whom she had not heard of in years, was dead; she took out a 'miss-
ing beneficiary' insurance policy, which when her brother later turned up, only partly 
compensated him for what he would have received. The court excused the daughter 
under s 61 from having to pay over the difference. (The brother was, of course, able to 
claim his full share in any of their father's property that she retained, in this case the fa­
ther's house.) In Natiomvide Building Society v Daviso11 Solicitors (2012) Morritt C in the 
CA held that: 'The section only requires (the defendant] to have acted reasonably. That 
does not, in my view, predicate that he has necessarily complied with best practice in all 
respects: Davison also made clear that it was only the behaviour by the trustee that was 
connected to his liability for the loss caused to the claimant which was to be assessed for 
its honesty and reasonableness. In particular, showing a trustee's unreasonable failure 
to take due care in matters unrelated to the loss would not be relevant to the court's ap­
plication of s 61 . In Sa11tander UK pie v RA Legal Solicitors (2014), the CA, unanimously 
reversing the decision of the trial judge, denied relief under the section. First, the court 
held that the burden of proof lay upon the applicant under the section, here a solicitor 
who had in breach of trust transferred a lender's funds to a fraudulent solicitor under 
a fraudulent land transaction, to establish that he had acted honestly and reasonably; 
it was not for the claimant to have to prove otherwise, as if he were bringing an action 
against the trustee for professional negligence. Secondly, the court held that although the 
behaviour which must be assessed for its honesty and reasonableness must be connected 
to the loss suffered by the beneficiary, it is up to the trustee to show that any unreason­
able behaviour of his did not materially contribute to the occurrence of the beneficiary's 
loss or the likelihood that it would come about. In this case, the solicitor's inadequate 

oversight of the transaction and failure properly to apply standard conveyancing prac­
tices were held to be unreasonable, and a ground for denying relief, even though the CA 

accepted as a matter of probability that even if the solicitor had acted properly thr~ug~­
out it was likely that the fraud would still have occurred. The fact that best pracltce m 

conveyancing procedures was encouraged in part to detect such frauds, plus the fact ~at 
here the solicitor's failures basically prevented either himself or the lender from actm~ 
quickly when fraud should have been suspected, meant that in relation to the len~er s 
loss he had acted unreasonably, and his liability would not be excused under the seclton. 

11.65 

Trustee exemption clauses 

I A 
· N (1998) the CA held that an exemption clause in an instrument pro­n mntage v urse b d 

tectin the trustees from any loss or damage 'unless such loss or damage shall ~ cause 

b h
. g 1 f d' was valid Toe effect of this is that trustees may be relieved of 

y 1s own actua rau · . ill LJ 
liability for any Joss caused by their own negligence, even gross negligence. M ett 
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. h h lause does not purport to exclude, and does not exclude a 
pmnted out t at sue a c . Id ' 
trustee's liability as a fiduciary in certain cases. Thus it wou not preven'. a beneficiary 

. .d I ftrust proper•" to a trustee, because that would not involve reliev. sett mg as1 e a sa e o ·, . h I 
. f, 1. b"l"tyfior a loss· neither on such a VJew, would sue a c a use prevent a mg a trustee or ta 1 1 • • . . . . . 

f b . 1 . d of an unauthonsed profit. We w1U examine cases of this kind trustee rom emg s nppe 

in Chapter 12. 

11.66 Millett LJ accepted: 

that there is an irreducible core of obligations owed by the trustees to the beneficiaries 
and enforceable by them which is fundamental to the concept of a trust. If the benefi­
ciaries have no rights enforceable against the trustees there are no trusts. But I do not 

accept the further submission that these core obligations include the duties of skill and 
care, prudence and diligence. The duty of trustees to perform the trusts honestly and 
in good faith for che benefir of che beneficiaries is the minimum necessary to give sub­
stance ro the trusts, but in my opinion it is sufficient .. . { A] trustee who relied on the 
presence of a trustee exemption clause to justify what he proposed to do would thereby 
lose its protection: he would be acting recklessly in the proper sense of the term. 

11.67 In his opinion, therefore, there was no basis in authority for saying that an exemption 
clause that relieved a trustee ofliability for his gross negligence was 'repugnant: ie concep­
tually inconsistent with there being a trust. In his focus on good faith and honest Millett 

LJ went so far as to say that an exemption clause would relieve a trustee of liability even 
for a deliberate breach of trust if undertaken in the honest belief that it was for the best 
interests of the beneficiaries. This dictum was doubted by a subsequent CA in Walker 

11 

Sto11es (200 I), which held that a solicitor-trustee could not rely upon an exemption clause 
where his 'perception of the interests of the beneficiaries was so unreasonable that no rea­
sonable solkitor trustee could have held such belief'. In Bonham II Fislnvick (2008) it was 

held that trustees who reasonably relied upon a legal opinion could not be guilty of wilful 
wrongdoing, and thus were exempted from any liability by the trust's exemption clause. 

11.68 Millett LJ examined the pleadings in Armitage and found that none clearly alleged dis­
honesty but, at most, negligence, and therefore the trustees were not liable. The trust 
arose as a variation of a previous trust under which both the plaintiff daughter and 
h_er mother were beneficiaries. Under the new trust, the plaintiff was the sole benefi. 

ctary: However, the trust largely consisted of a holding of farmland, and the trustees 

appomted a compa~y controlled by her mother and grandmother to farm it, which also 
farmed the mothers own land. In essence the claim was that the trustees had managed 
th

e tru_st property with the interests of the family in mind, not the plaintiff, although 
th

~ plamt•~ was the only object of the trust. Millett LJ did not find in the plead in s suf-

h
fictent particular a~egations to sustain this charge, but allowed the plaintiff to re-!mend 
er pleadmgs, addmg: 

I express no view on whether there is material which would justify counsel in advis­
ing such a course; and I would not wish to encourage it. They will no doubt bear in 

11.70 

11.71 
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mind that at the material time the trustees of the settle t · d f . . men conmte o one prof es-
s,onal man and two distant relatives· and that a charge of i d · · d 

. • • • 1 rau against in ependent 
profernonal trustees is. m the absence of some financ,·at th · · · h 
. 'bf or o er mcent,ve, ,n erently 1mplaus1 e. 

This narrow focus on fraud, however seems to undercut Mill tt LJ' · • h • e s previous pomt t at 
such a dause would not relieve the trustee of any breach of fiduciary duty. Consider 
in particular the duty of even-handedness. In Nestle (10.19) the CA did not consider 

the trustee to have breached this duty by tailoring its investments to benefit the cur­

rent li~e ten~nts, because the court's appreciation of the duty gave the trustee a very 
wide d1scret1on, but one can imagine another court taking a somewhat narrower view. 
The trustee did not, apparently, give much thought to its duty of even-handedness, as 

the investme~ts favouring the life tenant seemed to have been made simply in response 
to the hectoring of one of the life tenants. In any case, the duty of even-handedness 
must be regarded as one of the core trustee fiduciary obligations because only by be­

ing even-handed between the beneficiaries does a trustee meet his obligation to act in 
good faith and take into account the interests of all the beneficiaries. Indeed, the duty 
of even-handedness is just a specification of the duty of loyalty and good faith where 
there is more than one beneficiary. Therefore, an exemption clause cannot relieve a 

trustee from his liability to a beneficiary for failing to be even-handed towards him. 
If the plaintiff's claims were made out, Armitage is clearly a fortiori to Nestle, since the 

allegation was that the trustees were loyal to the interests of the plaintiff's mother, who 
was not a beneficiary at all. 

Consider also Re Pauling's Settlement Trusts, where the trustee bank acted solely at the 
instigation of one beneficiary of the settlement, the father. It was apparently the forceful­
ness of his personality that largely led it to ignore the children's interests and make the 

advancements it did. In neither Nestle nor Re Pauling's Settlement Trusts did the profes­
sional trustees stand to gain significantly from the alleged breaches of trust; they did so 
in the absence of any 'financial incentive' and it is not clear what 'other incentive' they 
had beyond making their lives easier in the administration of the trust (see also Wilson 
11 Turner, 10.37; Re Mulligan, 10.3, 11.63). So, although Millett J is right to suspect that 

any charge of actual fraud may be inherently implausible where the professional trustee 
gains no benefit by it, an allegation of a breach of the duty of even-handedness seems 
entirely plausible. 

In Armitage II Nurse, Millett LJ suggested that statutory reform of the general law on the 

valid scope of exemption clauses was appropriate. The Law Commission of England and 
Wales (2002; see also Scottish Law Commission (2003)) took up the suggestion, produc­
ing a consultation paper on the question. (See also Matthews ( 1989) for the suggestion 
that clauses should be capable of excluding a trustee's liability for negligence, but not 

gross negligence; Ontario Law Reform Commission ( 1984), arguing against the validity 
of exemption clauses generally in view of the court's power to relieve trustees of liability, 

as under s 61.) No legislation has resulted. 
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. . h" ht ustees may breach their duties according to differ. 
11 . 72 We can categonse the way m w IC r 

11.73 

11 .74 

11 .75 

ent criteria: 

. h • hich the breach displays the fault of the trustee fo 
(I) according to I e way m w . • r 

th b h . ommitted intentionally, recklessly, or negligently; 
example, whe er a reac 1s c 

d
. th articular sort of duty that is breached, in particular distin. 

(2) accor mg to e p . 
guishing breaches of trust duties, for example the du:Y to mves_t, the duty_ lo keep the 

th d t to Pay ·,ncome as it arises in a ttmely fash10n to the hfe tenant(s) trust accounts, e u y . , 
etc, and breaches of fiduciary obligation (eg where a trustee invests the trust funds in a 

non-even-handed way). 

As traditionally written, trustee exemption clauses seem clearly to relieve trustees of li­

ability according 10 the fault the breach displays, that is according to the categorisation 

of breaches of trusts in (I). This seems to be the perspective Millett L) takes in Armitage, 
and particularly in his characterisation of the 'irreducible core' of obligations without 

which a trust ceases to exist, ie an enforceable duty of good faith and honesty. If this is 

correct, then an exemption clause can relieve a trustee ofliability for any breach of trust, 

from not only failing to invest the trust property properly or failing to manage the trust 

property well, as in Armitage, to paying the trust property away to wrong beneficiaries, 

committing frauds on powers, to failing to maintain the trust accounts or failing to keep 

the property separate from his own or using the trust property for his own benefit, so 
long as the breach is not committed dishonestly. 

With respect, it would seem that this perspective, whereby the usual envisaged breach 

is one of failing to manage the trust property well or invest it properly, loses much of its 

intuitive force when other sorts of breaches are envisaged. What if one examines the ef­
fect of trustee exemption clauses according to the type of breach as in (2)? An initial d is­

tinction within this category could be between administrative and dispositive breaches. 

It would seem that the perspective in (I) most appropriately applies to administrative 
breaches, such as the breach of a duty lo invest or manage the trust property, rather 
than to dispositive breaches, such as paying away the money to non-beneficiaries, or to 

wmmitting frauds on powers. It is submitted that from this type-duty perspective, one 
might arnve at a different set of'core obligations' in the absence of which a trust cannot 
be said truly to exist. 

For example, it seems that if there is no enforceable duty to keep the trust accounts 

and to keep the trust property separate from the trustee's own, there cannot be a 
trust_ purely on equitable property principles, because the trust can only attach to 

speC1fic property kept separate as a fund , where the various substitutions of one item 
of property for another from time to time in the fund are properly kept track of or ac-
counted for (2.69) In oth d b "d 
h 

. · er wor s, es, es the core duties of good faith and honesty 
I ere are core duttes to keep th t ' 

h. h . e rust property separate and keep the trust accounts 
w IC are Just as much core duties · th b . ' 
A court might well not I k c tnb e a sence of wh1Ch there is simply no trust. 

oo iavoura ly on an exe r I 
trustees of liability for failure to k mp ton c a use employed to relieve 

eep the truSt property separate from his own or for 
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foilure to keep t~e trust accounts. While at first glance it might be thought that such 

breaches would m every case reveal dishonesty or a lack of good faith as well, this is 

clearly not the case. ~onsider '.he case of a large corporate trustee the property deal­

ings and record keepmg of wh1Ch fall into disarray because of negligent management 

(eg the failure to properly train trust officers for example). It would not seem appro­

priate to allow an exemption clause to relieve the trustee of personal liability for this 

breach, because if the trust could not be restored by a proprietary claim against the 

trustee because, in the event, the property was untraceable, the entire value of the 

trust could be loSt in such a way as lo benefit the trustee or its creditors. The effect of 

a breach in such a case is, after all, essentially a taking of the beneficiaries' property 

b)' the trustee, and can be committed negligently. It would not seem at all just for an 

exemption clause in whatever terms to relieve the trustee of such a liabili ty, because 

in such a case the relief from liabili ty would not only save the trustee from having to 

restore the trust or to compensate the beneficiaries for their loss, but because of the 

nature of the b reach would essentially sanction the trustee's inadvertent 'theft' (see 
Penner (2002)) . 

11.76 It might be contended that the trustee in such a case might be liable under two heads: first, 

to restore the trust or render equitable compensation to the beneficiaries but, secondly, 

under the law of restitution for unjust enrichment, to repay the value of the property it 

acquired by its mixing of the trust property with its own so as to make it untraceable, in 

order to prevent its unjust enrichment at the beneficiaries' expense. If so, then whilst a 

trustee exemption clause could afford the trustee relief from the first liability to restore 

or compensate the trust, it m ight arguably be regarded as ineffective against the second, 

restitulionary, claim. However, it would be unwise to think that a court would rely upon 

what might appear a rather scholastic distinction in the way a case might be framed, and 

might rather seek to modify or embroider upon Millett's 'core obligation' thesis to find an 

exemption clause ineffective to discharge the trustee of such a liability, on the basis that 

keeping the trust accounts and the trust property separate from one's own is one of the 

'core' duties of the trustee. 

11 .77 As to breaches of fiduciary obligations, since the breach of fiduciary obligations can be 

framed as a breach of one of the core obligations Millett LJ recognises, to act in good 
faith in the best interests of the beneficiaries, at first glance it might seem that no exemp­

tion clause can relieve a trustee of liability for breach of fiduciary obligation. The prob­
lem is simply that fiduciary breaches can be committed innocently, without negligence, 

and in good faith with the best interests of beneficiaries in mind. None of the defendants 
in Nestle or Re Pauling's Settlement Trusts, or Re Mulligan or Armitage were accused of 
acting in conscious bad faith (see also Boardman v Phipps (1967); 12.5 et seq). If the 
'fault' test of ( I) is applied, such non-fraudulent breaches would necessarily be relieved 

by any clause such as the one found in Armitage, and which Millett found valid. On the 
other hand, fiduciary obligations might well be regarded as 'core' trust obligations, and, 
thus once again, the decision in Armitage does not give certain guidance as to the effect 

of exemption clauses in these circumstances. 
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The ouster of trustee duties 

11.78 
. t . istrument, oust, ie remove, a duty that trustee · · n m the trus II s 

A settler may, by a proVISIO e eneral law of trusts ( Wilkins v Hogg ( 1861) (duty to see 
would otherwise have u

nd
er 

th 
g t e)· Ha!)'illl v Citibank ( 1987) ( duty to deal With 

f by co-trus e , 
to the application ° money . th ttlor's siblings, as a regular trust asset prior t h r , d m by e se o 
a specific asset, a ouse 

1
'~ . d common for trustees to be relieved of the duty 

. th)) F pie 1t 1s nowa ays . 
their dea . or exam ' . hich the trust has a substantial shareholding 

• h ffi · s of a company m w , 
to monitor t ea air .b d . Bartlett(I980) (10.16). Fiduciary obligations can 

·d· th neral rule desert e m 
avo1 mg e ge . . t ment puts someone in a situation of conflict of al b d and where a trust ms ru . . 

so e ou
st

e ' th . good faith exercises of d1scret1ons or powers even 
interest this will serve to au onse . 1 ,., · B k 

. . f ,r t (Sergeant v Nat1011a rrestmmster an (1990); Re though taken in a situation o con tc 

Z Trust (1997)). 

11 .79 . . bl ·th the ouster of duties, or the use of similar 'power-extend. There 1s a possible pro em Wt . I 

11 .80 

. , h. h · hat 1 •ould otherwise be denied by a genera trust duty (eg a mg clauses, w JC permit w ' _ 
, 1 f I ·th the trust assets as if the assets were entirely unneeded to power to specu ate ree y WI . 

• , th b fi · · rn any way whatsoever such that the entire value of the fund provide ,or e ene ctanes _ . , 
might be lost with no adverse consequences to the beneficiaries whatsoever). As Millett 

LJ made clear in Armitage v Nurse (11.65) a trust requires a minimum of duties owed 

by the trustee to the beneficiary and enforceable by them, otherwise there is no trust. If 

an ouster of a duty or duties is untoward or excessive, which can only be judged in the 

context of the particular trust, the 'trust' may not actually be valid as a trust, leading to 

the rather drast ic result that either the 'trustee' is regarded as the beneficial owner of the 

property, or that the whole trust fails, as not being an effective disposition on trust. 

The Law Commission (2002) in its consultation paper on trustee exemption clauses 

reasoned that the ouster of a particular duty does not pro tanto oust a general duty to 

take care, nor does the extension of a power, and neither would they pro tanto oust 

the fiduciary duties of loyalty to the beneficiaries. Thus, depending very much on the 

nature of the particular trust, such pro1'isions in the trust instrument may not provide 

the protection from a failure to fulfil the overarching duties that is normally provided 

by an exemption clause. The Law Commission saw no sensible way of generally limiting 

the ability of trustees and settlers to oust duties and extend powers; whether an ouster 

or extension was judged to be effective could only be determined in the context of the 

particular trust, and the validity of such a provision could only be assessed in light of 

whether the action of the trustee taking advantage of the provision was consistent with 

the purposes of the trust and reasonable in the circumstances. In consequence the Law 

Commission proposed that the court should have the power to disapply such provisions 

where this was not the case. It is not clear whether such a statutory power is even needed , 

given the general background position of equity that powers may not be exercised for 

purposes for which they were not conferred (3.44) and that a minimum duty to the 

beneficiaries is a core requirement for a valid trust. It is unlikely that a court would 

treat a clause ousting entirely any duty to take care in the administration of a trust as an 
effective provision of a valid trust. 

11.st 

tl .82 

11.83 
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Take note: it must always be remembered that it is one thing to relieve a trustee ofliability 

for the breach of a trust duty, and quite another to remove a duty altogether. Whatever the 

trustee's liability for breach, where there is a duty a prospective or ongoing breach of it can 

be enjoined by a beneficiary taking the trustee to court, so that, for example, a dangerous­

ly risky investment can be prevented. Similarly, a co-trustee can make reference to such a 

duty in thwarting the injudicious proposals of his co-trustees. And where there is a duty, 

there can be an advertent or reckless breach of a duty, which an exemption clause cannot 

protect against. Finally, whether there is exemption clause relief or not, a breach of trust 

may be grounds for removal of a trustee. By contrast, where a trustee is entirely relieved 

of a duty, there can be no breach of it, and so no possible liability for breach. Ouster and 

extension clauses should be regarded as bespoke provisions providing the right latitude 

for action for a trustee given the general purposes and features of the particular trust. 

They are not equivalent, much less ideal substitutes for, valid exemption clauses. 

De facto trusteeship, or trusteeship de son tort 1 

J 

Where an individual who is not a trustee 'intermeddles' with the trust affairs, although 

innocently, he may become liable as a trustee for any misapplication of trust property or 

other loss caused to the trust (Mam v Browne (1896)); such a person is known as a trus­

tee de so11 tort (a trustee 'by his own wrong') , although Lord Millett (Dubai Aluminium v 
Salaam (2003)) would put it otherwise: 

Substituting dog Latin for bastard French, we would be better to describe such persons 
today as de facto trustees. In their relations with the beneficiaries they are treated in 

every respect as if they had been duly appointed. They are true trustees and_ are fully 
subject to fiduciary obligations. Their liability is strict; it does not depend on dishonesty. 

One example of a de facto trustee/trustee de son tort is that of an agent of the trust who 

takes it upon himself to exercise trustee functions over the prop~rty beyond the scope 

of his agency. Today most cases of de facto trusteesh ip probably arise where a trustee, al­

though not effectively appointed, believes, and therefore acts as if, he is (see eg Re Coates 
to Pnrso11s (1886); Jasmine Trustees Ltd v Wells & Hind (2007); 10.53). 

Liability for J?rocuring or assisting in a breach of trust 

Liability for procuring a breach of trust 

In Eaves v Hickson ( 1861 ), the father of five children forged a marriage certificate in order 

to make it appear that his five children were legitimate, which he presented to the trustee of 

h h "d h of the children the shares of the estate to which they would have t e trust, w o pat eac 
been entitled had they been legitimate. Now, in a case such as this, where someone procures 
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. • 1 the trust property, two principles regarding a trust • . 
or mduces the trustee to m1sapp Y . . . . ees It-

. . . fl' Th fi st is that a trustee 1s strictly liable for the m1sapplicat' ab1hty come mto con 1ct. e r . . • •on of 
h th beneficiaries should have the right to falsify t.he trust ace the trust property-I e o er ount 

and make the trustee personally liable to restore the property wrongfully paid away to these 
five children. The second principle, however, is that a trustee 1s not to be held liable for the 
loss or theft of the trust property through no fault of his own (Morie~ v Morley ( 1678)); 

he is not an insurer of the trust property (Speight v Ga1111t; Learoyd v Wl11teley; Re Chapman 

(10.12-10.14)). Here the trustee was defrauded of the trust funds through no fault of his 
own. Normally, of course, if the trustee is defrauded of tr~st fu~ds, _the second principle 
alone will apply, because most frauds do not involve the m1sapplicat1on of trust property. 
Consider the case of a trustee entitled under the terms of the trust to buy works of art, and 
who purchases 3 painting from an apparently reputable dealer. If this dealer seUs the trustee 
a stolen painting, the trust will not receive good title to the painting, and tl1e dealer wil] 
have defrauded the trustee of the purchase money. The trustee, not being at fault, will not be 
personally liable for this loss, because the purchase of the painting was not a misapplication 
of the trust money, because the trustee was entitled to invest in art. He was defrauded in the 
course of properly applying the trust funds. But in Eaves the fraud induced a misapplication 
of the funds, ie a paying out to non-beneficiaries, for which the trustee would normally be 
strictly liable. In Eaves the court gave weight to both principles in the form of its order: the 
illegitimate children were liable to repay what they received with interest; and to the extent 
they could not repay the whole, then their fraudster father must pay the balance; only to the 
extent there was tllen any deficiency, would the trustee be liable. 

Liability for assisting a breach of trust 

1.84 The principles governing liability for assisting, or being an 'accessory' to, a breach of 
trust were reviewed by the PC in Royal Brunei Airlines Sdn Bhd v Tan ( 1995). Mr Tan 
was the principal shareholder and director of BLT, a company which was Royal Brunei 
Airlines' general travel agent in certain locations. Under the airline's agreement with 
BLT, the proceeds of ticket sales were to be held on trust for the airline. The proceeds, 
however, were never paid into a separate trust account, but into BLT's current account, 
and the money was used for BLT's general business purposes. The PC denied that an 
accessory could only be liable if tile trustee was engaged in a dishonest or fraudulent 
design himself. That view derived from Lord Selborne LC's statement in Barnes v Addy 
( 1874) that an accessory was not liable 'unless they assist with knowledge in a dishonest 
an~. fraudulent design on the part of the trustees'. The PC decided that the accessory's li­
ability should turn on his own dishonest participation in the breach, whether the trustee 
committing the breach did so dishonestly or not. 

.8 5 What does 'dishonesty' mean1 Lo d N' h U 'd h I . . • r 1c o s sa1 t at a though honesty has a strong 
subJect1ve element, the standard ofliability was objective: 

Honesty is not an optional scale w1·th h · h I 
, 19 er or ower values according to the moral 

standards of each individual U I h · · · • n ess t ere is a very good and compelling reason. 

Liability for p • 
rocunng or assisting in a breach of trust 

an honest person does not participate in t . . 
a ransact1on if he k . . 

plication of trust assets to the detriment f b . . nows it involves a misap-
. 0 ene{iciaries Nor d 

such a crue deliberately close his eyes and . · oes an honest person in 
ears, or deliberately t k . 

learn something he would rather not kno d h no as questions. lest he 
w, an t en proceed regardless ... 

Acting in reckless disregard of others' rights . . 
or possible rights can b II I • 

dishonesty. An honest person would have re d h . e a te -ta e sign of 
gar to t e mcumstances k h · • 

eluding the nature and importance of the p d . nown to 1m, in-
. . ropose transaction, the nature and im or-

tance of his role, the ordinary course of busine th d p 
. ss, e egree of doubt, the practicability 

of the trustee or the th,rd party proceeding oth · d h . 
. . . erwise an t e seriousness of the adverse 

consequences to the beneficiaries. The circumsta ·11 d' . 
. nces WI ictate which one or more of 

the possible courses should be taken by an honest H • . 
. person. e might, for instance flatly 

decline to become involved. He might ask 'urther q t' H • h ' . . , , ues ions. e mrg t seek advice or 
insist on fu_rthe~ adv,c~ being obtained. He might advise the trustee of the risks but t~en 
proceed with his role 1n the transaction. He might do man th· UI · I · Y 1ngs. t1mate y, in most 
crues, an honest _perso~ sho~ld have little difficulty in knowing whether a proposed 
transaction. or his part1c1pat1on in it, would offend the normally accepted standards 
of honest conduct. . Likewise, when called upon to decide whether a person was acting 
honestly, a court will look at all the circumstances known to the third party at the time. 
The court will also have regard to personal attributes of the third party such as his ex­
perience and intelligence, and the reruon why he acted as he did. 
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ll.86 The PC found Mr Tan liable. He had assisted in the breach of trust by 'causing or per­
mitting' BLT to undertake the transactions in breach of trust in full knowledge that the 
moneys were to be held on trust, and that amounted to dishonest conduct. BLT was also 
dishonest, since Mr Tan's state of mind as its director was to be imputed to the company. 

11.87 In Ba11k of Credit and Commerce International (Overseas) Ltd v Akindele (1999; alfil 
2001 , CA), the defendant, a Nigerian businessman, was found not liable for dishonest 
assistance for entering into a share purchase agreement with BCCI (which was part of a 
scheme by which directors of BCCI defrauded it) simply because the agreement was in 
some respects unusual or artificial and he benefited from a high rate of interest on tile 
transaction. 

11.88 The Royal Brunei dishonesty standard was interpreted by the HL in Twinsectra (2002) 

(7.28, 9.60). Lord Hutton gave the leading speech. He proposed a 'combined' objec­
tive/subjective test of dishonesty: not only must the defendant have acted in a way that 
reasonable persons would regard as dishonest; he must himself have understood that to 
act in such a way was dishonest. In a vigorous dissent, Lord Millett argued that t~e test 
proposed by Lord Nicholls in Royal Brunei was an objective one, and that a lindmg by 
the trial judge that the solicitor had 'shut his eyes' to the pertinent facts ought to have 
been sufficient to make him dishonest for the purpose of accessory liability. 

11.89 The combined objective/subjective test of dishonesty was 'reinterpreted' by the PC in 

Barlow Clowes v Euro/rust lntematio11al (2005); Lord Hoffmann stated that while the PC 
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d J , 1 ent of ambiguity' in Lord Hutton's characterisation of d· accepte t 1ere was an e em . . . is. 
h h , 1. b'l'ty properly understood, does not require inquiry into th onesty, t e test ,or 1a 1 1 , • e ac. 

, . . • · f the standards of dishonesty. Thus, it appear th cessory s subJectJve appreciation o . . s, ank. 
fuUy, that we are back to the objective teSt pr~poun~ed m ~oyal Br'."le_' a~d defended by 
Lord Millett in Twinsectra. Of course, as a HLs decision Twmsectra_is bmdmg in England 
and Wales while Barlow Clowes as a PC decision is only persuasive. In Abo11-Rahma1i 

11 Abacha (Z006), Arden LJ in the CA held that ~arlow Cl~wes shou~d be treated as an 
authoritative, and therefore binding, interpretation of Twms~ctra. Rix and Pill LJJ did 
not go so far, and both said that in the right case, a defendants own appreciation of the 
dishonesty of his actions might be relevant, although in the general run of cases it would 
not. In Statek Corp II Alford (2008) Evans-Lambe J stated that in this area 'the law is no\V 
authoritatively found in two decisions of the Privy Council: ie Royal Brunei and Barlow 
Clowes. He did not even mention Twi11sectra in his judgment. 

11 .90 Third parties or agents to the trust are not liable as accessories when they negligently, but not 
dishonestly, fail to discover that the transaction in which they participate is a breach of trust: 

[B}eneficiaries cannot reasonably expect that all the world dealing with their trustees 

should owe them a duty to take care lest the trustees are behaving dishonestly. [Lord 

Nicholls, Royal Brunei) 

11.91 In Agip (Africa) Ltd v Jackson ( 1990; alf<l 1991, CA), the test of 'dishonesty' was applied 
to a solicitor and an agent who managed companies set up entirely for the purpose of 
receiving moneys obtained by fraud and then passing them on to unknown others. The 
only purpose of the companies was to make it difficult to detect the fraud and to follow 
the money that had been fraudulently obtained. With respect to finding a third party 
dishonest, Millett J said: 

11.92 

It is essentially a jury question. ff a man does not draw the obvious inferences or make the 
obvious inquiries, the question is: why not? If it is because. however foolishly. he did not sus­
pect wrongdoing or. having suspected it, had his suspicions allayed, however unreasonably. 
that is one thing. But if he did suspect wrongdoing yet failed to make inquiries because 
'he did not want to know' . .. or because he regarded it as 'none of his business' . . . that is 
quite another. Such conduct is dishonest, and those who are guilty of it cannot complain if. 
for the purpose of civil liability. they are treated as if they had actual knowledge. 

1n Agip, there was evidence that the defendants might have believed that they were as­
siSting in a scheme, not to defraud a company, but to avoid the currency exchange con­
trols of Tunisia. Millett L/ said: 

{l]t is no answer for a man charged with having knowingly assisted in a fraudulent and 
dishonest scheme to say that he th ht h · · , , , . oug t at ,t was only a breach of exchange control 
or only a case of tax evas,on. It is not necessary that he should have been aware of the 
precise nature of the fraud or even the identity of its victim. 
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11iis perspective was not adopted by Rim J . . 
1 93 . er m Bnnks Ltd Ab 1 · 3 woman not liable as an accessory fo kn . v 11-Salel, ( 1995). He found 

r owmgly ass· r h 
est scheme, because she believed she wa . . is mg er husband in a dishon-

s part1C1pating · . 
was false, rather than helping to transfer th in a tax evasion exercise, which 

. e proceeds of a bb f 
Continent, whJCh was what was really g . . ro ery rom England to the 

omg on. Rimer)' h 
the PC in Barlow Clowes: 'Someone can kn d s approac was disapproved by 

ow, an can certai I 
ing in a misappropriation of money without kn . n Y suspect, that he is assist-
even what a trust means.' owmg that the money is held on trust or 

1.94 In the CA decision in Lipkin Gorman v Karpnale Ltd (l992_th 
I the decision on accessory liability did not form rt fth e case went to the HI.., but 

1. bl b · pa O e appeal) a law firm sought to hold 
its banker 1a e ecause 11 allowed a partner of th Ii 

e rm, one Mr Cass who was dd ' t d t 
gambling, to withdraw money from the firm's cli t , . ' a ic e 0 

. en account ,or that purpose. The CA de-
cided that given the contract between the banker and -1 1· th b 

. . . · 1 s c ient, e ank could not be liable 
unless 11 was m breach of its contract to its client to operate d • th 

, , . an monitor e account proper-
ly. In this case Casss withdrawals were perfectly valid within th t fth b k' e erms o e an scontract 
with its customers-Cass had full authority to draw on the client account And although the 
bank manager knew that Cass was a gan1blei this was not a suffic• 1 th , 1en reason to suspect at 
he was looting the client account, and the CA held that it would impose an excessive burden 
on bankers to monitor all of their accounts to pick up suspicious withdrawals. 

J 1.95 In Finers v Miro ( 1991) a firm of solicitors sought directions from the court concerning 
assets it held on trust for a client. The solicitors suspected that some portion of the assets 
represented the proceeds of a fraud the client allegedly committed by unlawfully trans­
ferring assets from a US company, now in liquidation. The CA directed the solicitors to 
inform the liquidator of the US company that they held assets that might be assets of the 
company. But for the strong suspicion of fraud, informing the liquidator would amount 
to a breach of their fiduciary duty of confidence to their client. The CA based its decision 
in part on the fact that the knowledge of the solicitors was now such that should they 
dispose of any of the property to the defendant they might well be liable as accessories 
to a breach of trust, following Agip. Banks are now subject to a mass of legislation that 
requires them to take action where they are suspicious that a customer is laundering the 
proceeds of crime, including rules that make it an offence to 'tip off' a customer who is 
or might be under investigation, and so banks must act very carefully in such circum­
stances (see eg Bank of Scotland v A Ltd (2001); for an overview, see Gleeson ( 1995)). 

Proprietary remedies for the misapplication 
of trust property .J 

11.96 Recall that in most circumstances, the trust property is a fund (2.69). It is therefore a 
normal part of the life of the trust that a trustee exchanges one item of tr_ust pro~erty 
for another, so that the constituent properties of the trust change from time to time. 
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Th t 
.11 1 f rse 'capture' any funds arising from its ownershjp of an e rust w1 a so, o cou , Y Par. 

ticular trust property (eg dividends pajd on shares owned by the tr'.1st). Because of this 
where the beneficiaries adopt or, as Millett LJ puts 11 (l 1.io ), decide not to cornp) . ' 

about, an unauthorised transaction, the resulting proper_ty forms part of the trust fu:~ 

J·ust as would the proceeds from any authorised transaction. Therefore, where the t 
h b rus. 

tee breaches the trust by making an unauthorised inveStment, t e eneficiaries need d 

nothing The trustee will hold the investment as property in the trust fund, and th .
0 

. . . ' ' M~ 
that In one sense the beneficiaries can be said to trace (2 -7 1 ; l 1. l 03 et seq) the 1 · . . . . rust 
funds into the unauthorised investment and claim it as their own. But this right to t . . . race 
agajnst the trustee is nothing more than the recognition that_ the trust 1s a fund, and so 

the proceeds of any transactions with trust funds are automat1Cally captured by the tru 

unless, because of a breach, the beneficiaries exercise their right to falsify the account. 
st 

11 .97 A trustee who turns out to be a rogue typically commits two different wrongs when he 

breaches the trust; not only does he misapply the trust property, but he treats the pro­

ceeds of that misapplication as his own, as for example when a trustee uses trust funds 

to buy himself a new car. He should not have used the trust funds to buy a car, and his 

breach is compounded by his using the car as his own, that is by fa iling to keep the 

trust property separate from his own and dealing with it properly under the trust. But 

these are distinct wrongs, and a trustee can commit one without committing the other. 

An honest trustee may misappl)' the trust property, as where he mistakenly makes an 

unauthorised investment, yet hold that investment properly as part of the trust fund . In 

contrast, a trustee may treat the trust property as his own without misapplying the trust 

prop:rty (eg wher: a trustee takes a trust painting to hang in his office). The painting 

remains an authonsed trust property, but the trustee still acts in breach of trust, and 

should he fail to return the trust property to where it should properly be kept, the ben­
eficiaries can get a court order to make him do so. 

11.98 By doing so they are, in a sense, making a proprietary clajm against the trustee, claim­

ing 'th.at _painting '.s ours'. But this suit does not establish their equitable ownership of 

the painting. That 1s taken as a given; it forms the basis of their right to make the claim 

they_ do. What they are actually claimjng is not equitable ownership of the painting, but 

specific performance of the trust by the trustee. They are suing to make him carry out his 

trus'. duties properly, wruch in this case is to treat trust property as trust property, not 

as h~s own. ln this case there is no question of either falsifying the account or adopting 

a misapphcallon of trust property, for the simple reason that 'misapplication of trust 

property' refers not to this sort of case, but to a case where the trustee transfers title to 

t~e property in breach of tru_st (or grants to someone else a conflicting interest in trust 

P ?perty by, say, mortgaging it). Although in both cases one mjght frame the beneficiar-
ies demand as 'that property · s I ' d b . 1 ours., o not e confused. Demanding that the trustee 
deal with the trust property pro I · h . . per Y 1s not I e same thmg as 'adopting' an unauthorised 
transaction, although in the typi I f b ca case o a reach by a rogue trustee beneficiaries who 
wliant '.0 make a proprietary claim against the trustee wiU both 'adopt' the trustee's misap­
p cation of the trust property so as t 1 . th 0 c aun e proceeds for the trust and, of course, ask 
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the Court of Equity to order the trustee t d 1 . 
f 

O ea with those d 
In the case o a rogue trustee, this will aim t 

I 
procee s as trust property. 

os a ways mean he w·ll b d 
title to new trustees replacing him (recall 10_56). 1 e or ered to transfer 

99 n,e more difficult cases arise when the trust . . 
11, d . ee misapplies the tru 1 the trust fun s with his own, where fore 

I 
I s property and mixes 

11.100 

11.101 

11.102 

xamp e t 1e trustee d h f 
bank account, and then banks the cash in 1 . raws cas rom the trust's 

us own personal account To· · h h 
rules of'tracing' against a trustee come into pl ( l l · is IS w ere t e 

ay · 103 et seq) But whe th 
ing leads, the same basic principles apply-the b ti . . ·. rever e trac-

ene cianes can either adopt th t 
tion that produces the proceeds in one form or oth 1 . . h e ransac-

r I fy h er, c aim111g t e proceeds as 'theirs' o 
they can ,a si t e account so as lo make the lruste II 

1
• ' r 

e persona Y ,able to restore the trust. 

Third-party recipients of trust property 

Where trust property is misapplied, someone obviously receives it. The beneficiary has 

the right to claim the property back from a subsequent recipient, because he retains 
equitable title to the property unless the recipient is a bona fide purchaser for value of 

a legal title to the pr~perty without notice. Besides merely 'following' the trust property 

into the hands of third-party recipients, also known as 'strangers' to the trust, the ben­

eficiary may trace his equitable interest in the property into the proceeds of exchanges. 

Finally, the beneficiary may have a perso11al claim against recipients of trust property or 

its traceable proceeds for its money value. We will discuss this in detail, but a few things 

should be said now so as to clearly distinguish the claims against third parties. 

The plaintiff will be able to rely only upon a personal claim against the recipient of trust 

property or its proceeds (if such a claim is available, 11 .162 et seq) if the recipient has 

destroyed or dissipated the trust property or proceeds, as no proprietary claim can be 

made. Obviously this personal claim will be significantly valuable only if the recipient 

is solvent. By contrast, a proprietary claim is most valuable in the case of the recipient's 

insolvency, because if the beneficiary can establish a proprietary right to property held 
by the recipient, that property does not form part of the recipient's estate in bankruptcy. 

The preceding personal claim must be distinguished from personal liability for being 

an accessory to a breach of trust (1 1.83 et seq), although the recipient of trust property 

might also be an accessory. Therefore, against a stranger to the trust, the beneficiary 
may have three claims in respect of the misapplication of trust proper ty. ( I ), a propri­

etary claim for the actual trust property or traceable proceeds that the stranger retains; 

(2), a personal claim to restore the trust, ie pay over money to the value of the trust 

property or traceable proceeds he received and then dissipated, ie spent as his own for 

his own purposes; and, (3), a personal claim for his being an access~ry_ 1_0 the ~reach. 

Notice in particular the different basis and scope ofliability between habihty '.or. ~ow­
. · • d 1· b"l' ty r0 r 'know1·ng receipt' (For a very fine analysis of hab1hty for mg assistance an 1a 1 1 ,, · . 
knowing receipt and its difference from Liability for knowing assistan~e see _Mitchell and 
Watterson (2010).) The former is a kind of wrong, akin to the tort ofmducmg breach of 



11.103 

11.104 

3 54 Breac ot trus ---
th d r, dant is liable for participating in another's breach of duty-th 

contract, where e e en h . 1· bl ' e 
. b ch the trust only the trustee can, but e is ia e ,or assisting th 

assistant cannot rea ' . . . . · d d k · e 
. d . This can be a very extensive hab1hty m ee • ma mg the assista 

trustee in mng so. • h h nt 

I
. bl ' ch more than the value of any trnst property he nug t ave received ( if h 
ia e ,or mu . . . h ' h h . e 

. d all) · ce the scheme of misapphcauon in w 1c e assisted may ha receive any at , sin . . ve 
sent large amounts of trust property to others besides himself. The latter is not a kind 

of secondary liability at all; if a recipient of trust property kno,~s that he receives it in 

breach of trust, or later finds this out, but uses the property for his m~n benefit in viola­
tion of the beneficiary's interest anyway, then he himself breaches a custodian' trustee 

relationship imposed upon him by law (11.162 et seq). and only he can breach the trust 

in this way, because only he has title to the trust_ prope~ty that he ought t~ hold on behalf 
of the beneficiaries. We now turn to consider in detail the rules of tracmg. Remember 

throughout that tracing through different transactions may serve ~v~ purposes: (I) to 

allow the beneficiary to establish a proprietary claim to property still m the defendant's 
hands; and/or (2) to allow the beneficiary to say that his property was received by the 

defendant, in order to establish the defendant's personal recipient liability lo restore the 

trust to the value of the trust property he received and then dissipated. 

Tracing 

It is obviously easiest to trace through direct substitutions of one item of property for 

another. If the trustee gives an antique chair that belongs to the trust to A who sells it for 

£500, then the beneficiary can claim that the £500 is the traceable proceeds of the chair. 

Almost all of the difficulty in tracing arises when the misapplied trust property is money, 

or is then traced into money, because what people tend to do with money is bank it. The 

reason why banking money causes problems is that bank accounts are typically mixtures, 
and tracing through mixtures raises a host of problems. 

If A takes the £500 traceable proceeds and deposits them in his bank account, which has 

a balance of £1,000, raising the balance to £1,500, what does this new balance of £1,500 

amount to in law? One view is that a bank account is a series of individual debts that add 
up to the current balance. Here the bank owes A at least two debts, one for £500, and as 

many further debts as correspond to the deposits that made up the previous balance of 

£1,000. The alternative view is that A and the bank agree under their contract that the 
bank will, in exchange for the title to the £500, replace P.:s right against the bank to be 

paid his current balance of £1,000, for a new right against the bank to be paid £1,500: 

in essence A exchanges the £500 plus one debt owed him by the bank for a new, more 

valuable debt owed him by the bank. Thus the old balance is fully replaced by a new bal­

ance, and a bank account balance at any one time is a simple whole or 'monolith: which 

is not made up of a series of debts. On either view it is clear that the bank is a purchaser 

of the £500 for value (Gleeson (1995)). The bank, either on the 'series of debts' or the 
'monolithic debt' analysis, raises Pls balance to £1,500, and thereby valuably enhances 

j 
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/\S rights. Unless the bank has notice that the mone is . . 

Of trust, the bank is a bona fide purchaser 'or v I Y f hpaid into the account in breach 
" a ue o t e £500 . h f h , 

represented in a cheque worth £500 if that is what A d . in cas • or o I e rights 
h h · eposited. The beneficiary must 

trace the cas or c eque into the proceeds that th . 
• • e lruStee acquires under this further 

exchange transaction with the bank that is into ti d 
· d b f • ' ie new ebt the bank owes him either 

into the new e t o £500 on the 'series of debts' . . ' 
. , . view, o r into the new debt of £1 500 on 

the 'monolith view. Of course a withdrawal is J·ust th . f . .' . 
, e opposite o a deposit, and 1s Just as 

much a purchase for, alue. The customer in return r, h . h 
, . . • or cas , or in t e case of a cheque, 

in return for the banks complying with his order to pa th ' d . . . . Ya 1r party, gives value since 
under his contract with the bank the debt the bank owes h' · • . h d . 
in part to the value of the withdrawal. 

1m 1s extmgu1s e in whole or 

The 'first in, first out' rule 

The 'series of debts' view is the common law view of bank accounts for the purposes 
of regulating the relations between banker and customer. When a customer withdraws 

money from the bank account, he extinguishes one or more of the debts the bank owes 
him. So for example, assume Pls account has had only two transactions so far: one de­
posit of £1 ,000 and one deposit of £500. If A withdraws £400, the bank in providing him 

with those funds has extinguished one of these debts by that amount. Either the £1,000 
debt is reduced lo £600, leaving debts of £600 and £500, or the £500 debt is reduced, 

leaving debts of £1,000 and £100. Which debt is it? At common law Clayto11's Case (1816) 
decides that in the case of current or 'running' accounts where the intentions of the 

parties do not determine the issue a 'first in, first out' rule applies. The first debt is paid 
off first, as if the debts stood in a queue waiting for extinction. So here the result of /\s 
withdrawal is that the £1,000 debt is reduced to £600, and the £500 debt is untouched. 

If A had withdrawn £1,200, that would have first fully extinguished the £1 ,000 debt, and 

then reduced the £500 debt to £300. 

11.106 Clayton's Case establishes the rule between A and the bank as to the disposition of their 
serial transactions on the 'series of debts' view-should it also regulate the relations be­
tween A, if he is a trustee, and the beneficiary, for the purposes of tracing withdrawals 

that follow the deposit of trust money? Assume in the example above that the £1 ,000 
deposit was P.:s own money, but the subsequent £500 deposit was an unauthorised de­
posit of trust money. If Clayto11's Case is followed, then the £1,000 credit against the bank 
would be Xs alone and so the beneficiary could not trace into that; his money went 

into creating the £5~0 credit. Under the 'first in, first out' rule of Clayto11's Case,_ then, Pls 
subsequent withdrawals up to the value of£ 1,000 would all be withdrawals of his mo_ney 

only, and only withdrawals after that would represent money in~o wh_ich ~e_benefic1ary 
can trace, because only they would be substitutions for the debt m wh1ch_h1s 1~terest hes. 
Obviously it matters what rule is adopted, because it often matters which withdrawals 

• · h h t • For instance if the trustee buys a represent trust money and wh1c t e trus ees own. , 
valuable painting with one withdrawal, but then withdraws all the rest of the '."~ney '.0 

spend on riotous living (giving rise to no assets one can trace into), the benefic,anes will 
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' hd I to buy the painting, can be shown to have b 
h the first wit rawa ' een 

obviously hope t at h the money that was dissipated. 
. v rather t an made with their mone,, 

11.107 D ,R',/J (IB53) and then again in Re Hallett's Estate ( IBBO) • in Pe1111ell v epe ' . . 
The question arose :u·d trust money into his own account. In Pen // 

· which a trustee P . ne 
Both were cases m , . C/ tolls Case was applied by the CA m Chancery, 

10 
th 

th 'Ii · fi t out rule in ay e 
e rst m, rs . . d the trust; Clayto11s Case was considered lo h • f h benefic1anes un er ave 

detriment o 
I 

e h to bank accounts was. The CA reconsidered this in R. 
settled what the correct appr~~ct ust funds into his bank account first, and then adde: 
Hal/ells There the trustee p:u r h' h h d ' . 

· d 'thdrawals of mone)', w 1c e 1ss1pated. Under th money of his own; he then ma e ivi . . d . hd e 
, J h t money went into the d1mpate wit rawals. The CA 'first in first out ru e, t e trus . 

' 'Ii . fi t out' rule shouJd not be applied; rather, a presumption of decided that the rst m, rs h • 
'b t d 10 the trustee, so that he was taken to ave withdrawn his honesty should be attn u e 

own money from the account first. 

1. 108 Thesiger LI dissented: 

109 

E · h 'ar in aid of trust creditors when it holds that they may follow and qu1ty as gone very 1, . 

obtain in pn'ority to general creditors moneys paid to a banker, and, the~efore. no longer 
· · · c·e as mon= numbered and earmarked, but converted into debt, and it existing ,n spe 1 -,-

may be that the disting!)ished judges (in Pennell v Deffell} may ha_ve _thought that equity 
had gone far enough, and that in the absence of express appropriation the general rule 
of appropriation of payments in and out of a bank account should apply to that debt 
when forming part of a larger debt made up as to the rest of moneys not trust moneys 
paid into the bank. 

It is always worth remembering in respect of tracing that, the more favourable the rules 

are to trust beneficiaries, the less favourable they are not only to the trustee, but also to 
his creditors. 

In Re Oatway (1903) the trustee purchased shares with money from a bank account in 

which trust money and other money (treated as his own by the court) had been com­

bined. When the shares were purchased, there was enough money in the account to buy 

the shares without needing any of the trust money for the purchase, so if the Re Hallett's 
presumption that the trustee spends his own money first applied the shares wouJd be 

his own. The remaining funds, however, were later all withdrawn and dissipated. Joyce J 
refused to apply the presumption: 

{W}hen any of the money drawn out has been invested, and the investment remains in 
the name or under the control of the trustee, the rest of the balance having been after­
wards dissipated by him, he cannot maintain that the investment which remains repre­
sents his own money alone, and that what has been spent and can no longer be traced 
and recovered was the money of the trust ... the trustee must be debited with all the 
sums that have been withdrawn and applied to his own use so as to be no longer recov­
erable, and the trust money in like manner be debited with any sums taken out and duly 

I 
I 
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invested in the names of the proper trustees. The order of priority in which the various 
withdrawals and investments have been respectively made is wholly immaterial. I ,, '" The result of these decisions together is apparentJy to give the beneficiary the right to 

control the bookkeeping of the bank account to his advantage, to 'cherry-pick' the valu­

able expenditures, claiming his money went into any profitabJe investment and deny­

ing it went into any untraceable expenditure. This 'cherry-picking' result, however, is no 

longer justified by the interplay of the Re Hallett presumption and Re Oat way discretion 

not to apply it where it would disfavour the beneficiary. Rather, as put by Smith ((1997), 

at ! 58, 183 et seq), and by Lord Millett in Foskell v McKeow11 (2000) (11.132 et seq) the 

beneficiary may trace into such withdrawaJs as he pleases (within the arithmetic limits of 

what he and the trustee contributed) on the principle that aJI reasonable inferences will 

be made against a wrongdoer whose own act gave rise to the factual difficulty (Armory v 
Delamirie ( 1722)). In this case, the wrongdoing trustee created the problem by mixing the 

trust funds with his own, so as he 'unmixes' the funds by making various 1vithdrawals, the 

beneficiary, not he, can choose which 'unmixing' withdrawals belongs to each of them. 

The 'lowest intermediate balance' rule 

I 1.111 Tiiis right to control the bookkeeping of the account extends, however, only to with­
drawals. Subsequent deposits by the wrongdoing trustee to the bank account are not 

presumed to be repayments to replace any trust moneys that have been withdrawn and 
dissipated (James Roscoe (Bolton) Ltd v Winder (1915)); this makes obvious sense, be­

cause if the trustee wished to make good his breach and restore the trust, it hardly seems 

likely that he would do so by adding money to his own bank account. This decision leads 

to the 'lowest intermediate balance' rule of tracing into bank accounts. Beneficiaries can­
not trace in an arithmeticaUy impossible way. If. for example, the trustee paid £500 of 

trust money into his account with £500 of his own, and then £900 is withdrawn, at least 
£400 of trust money must have been withdrawn. A subsequent addition of the trustee's 

own money cannot create a new source of funds into withdrawals from which the ben­
eficiaries can trace. 

11.112 

Tracing amongst innocents 

Different rules apply to tracing through bank accounts when the money that the trustee 

mixes in one bank account comes from different trusts, or when an innocent_ volunteer 
· d dds 1·t to his own bank account. Th.is makes obvious sense receives trust money an a . . 

because there are no presumptions justified by a party's wrongdoing that ~an he agamSt 

equally innocent parties; the rules must be neutral. Note, the wrongdoer/innocent d1~­
tinction is not equivalent to the distinction between the trustee and third-party recipi­

ents. Of course a trustee who misapplies trust property is always treated as a wrfon~d;e~ 
h •· t' he is· that is his state of mind is irrelevant. But the state o mm o 
owever mnocen • h h ty th y received 

third parties is relevant; if they have sufficient knowledge t at t e proper e 
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. of trust (a tricJ..-y question, dealt with at 11 .162 et seq). then the 
came to them tn breach d , ulti· trustee and will be subject to all the presumpt· y 

· d · t like a e,a ng • 1ons 
will be treate JU

5 
. rcise In 3 case where none of a wrongdoer's"' 

. , d in the tracing exe · ... oney 
against a" rong oer ongfully mixed the funds of two trusts together th 
is involved say where a trustee wr f h • . • e 

• 1 lies 10 tracing in and out o sue a mtxture 1s the 'first . 
general rule that apparent Yapp . 1 h h b . . . •n. 

, C The applicat1on of the ru e ere as een criticised ( 
first out' rule of Claytons ase. . see 

. ) 193 4) and it is suggested that the 111nocents should be able to trac 
eg Sm 1th ( I 997 , at - • . . h e 

. hd I d 1·nto any money that remains m s ares proportionate t 
into all the wit rawa s an . . . o 

h h trl.buted Such a solution would be m hne with the com"'o 
the amounts I at I ey con · . ·" n 

I . ,11 •d' m·-"'eS ie mixtures of goods such as 011 where the separ t law ru e governing u1 ""~ • . . a e 
identity of the mixed parts cannot be ascerta111ed-the 111nocent ow~ers of the mixed 

goods co-own the whole in proportion to the amounts they contnbuted (see Birks 

(1992a); 1/1e Ypatia1111a (1988)). 

11.113 The applicability of the rule in Clayton's Case to these situations was, however, reluc­
tantly affirmed by the CA in Barlow Clowes International Ltd v Vaughan ( 1992). The case 

concerned the proper means of allocating the remaining assets in a pooled investment 
scheme amongst the contributing investors. Alf three judges, however, held that the au­

thorities indicated that the rule was not to be applied blindly in all circumstances. In this 

case, because the investment scheme involved the pooling of investment funds, the con­

tributors could be presumed to intend that their interests in the fund were proportionate 

to their contributions, so they were entitled to be traced as co-owners into the remaining 

funds in proportionate shares. Leggatt L)'s dissatisfaction with the rule in Clayton's Case 
was most apparent, saying it had ·nothing to do with tracing'. In Russell-Cooke Trust Co v 

Prentis (2003) Lindsay J also refused to apply the rule in Clayton's Case to the remaining 

funds of another investment scheme where it was clear to the investors that purchased 

securities would not be allocated on a strict 'first come, first served' basis when their 

pa~ents were received; as in Barlow Clowes, the 'proportionate shares' or pari passu 
solu~1on was adopted. In Commerzbank Aktiengesellsclraft v !MB Morgan pie (2004), 
ColLins J refused to apply the rule where it would be impracticable and unjust to do s 

and, again, the proportionate shares solution was applied. In Charity Commissioners : 
Fra1111ee (2014) Henderson J said: 

[T}he authorities establish that, although the rule in Clayton's Case is ~robably still the 

default_ rule m England and ~ales w~ich has to be applied in the absence of anything 
b~tter. rt may be displaced with relative ease in favour of a solution which produces a 
fa1rer result: see generally Barlow Clowes International ltd (in liq) v Vaughan {1992} 

4 All ER 22 and Russell-Cooke Trust Co v Prentis {2002} EWHC 2227 (Ch) {2003} 2 
All ER 478. In the latter case u d J • · 

. . , n say considered the possible application of Clayton's 
Case rn relation to a short'all · ~ d h Id . . . 1' 

111 ,un s e III a solicitor's client account, and said at {55}: 
'It is plain from all three of th · d . 
that of Dillon LJ th h e JU gments ,n the Barlow Clowes case, the third being 

, att e rule can be d. I d b . 
deed · t f . isp ace Y even a sltght counterweight. In-

, 111 erms O its actual application b . . 
etween benefic,arres who have in any sense 
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met a shared misfortune, it might be more accurate to refer to the exception that is, 
rather than the rule in, Clayton's Case.' 

The mode of tracing between innocents Woolf and LeggaU LJJ preferred in Barlow Clowes 
is called the 'rolling charge' or 'North American' solution (as it is applied in Canada and 

the USA; see eg Re Ontario Securities Commission and Greymac Credit Corpn (1986)). 

The money contributed by innocents is traced into mixtures so that they become pro­

portionate co-owners of the whole, but the 'lowest intermediate balance' rule is properly 

taken account of, as is the Foskett presumption against the wrongdoer as between the 

trustee and the beneficiaries as co-owners of the trust assets. Assume a rogue trustee, T, 

pays into his account £500 of beneficiary A's, and then £500 of beneficiary B's, which al­

ready contains £500 of his own, raising the balance to £1,500. Now assume T withdraws 

£750 and dissipates the money. By Re Ha/letts, T will be presumed to spend his own 

£500 first and so only £250 of the trust money. As co-owners in proportionate shares, A 

and B will suffer the loss equally, each now tracing into a half share of £750. Now T adds 
£500 from beneficiary C. Under the principle of the lowest intermediate balance, it must 
be the case that A and B can only trace into the £750, which is all the trust money that 

remains when C's money is added, not into C's contribution. From now on, however, the 

mixing means that C's fate is linked with J!.s and B's as proportionate co-owners of the 

entirety of their traceable money: A and Beach have a (I /2 x £750)/£1,250 = 3/ 10 share, 

and Chas a 4/10 share of the whole of £1,250 of trust money. 

Under the same scenario, the rule in Clayton's Case delivers the following result: the 

£250 trust money attributed to T 's withdrawal of £750 will, under the 'first in, first out' 

rule of Clay ton's Case, be £250 from Ns contribution alone, so if that is the end of the 

story, A will receive only £250, while B will receive his full £500 back. Assume now that 

T adds £500 of C's, who is also an innocent. T then withdraws £500. This withdrawal 

will wipe out Ns remaining traceable £250, wilJ reduce by £250 B's money, and leave C's 

money untouched. lf the money the trustee withdraws is dissipated, and the story ends 

there, then the timing of the deposits will mean that, although each contributed £500, 
A can trace into nothing, B £250 in the account, and Chis full £500 in the account. 

11.116 Notice that both the 'rolling charge' mode and the 'first in, first out' rule will require a 

careful examination of the transactions over the history of the account, which will be 

expensive (accountants don't work for free) ; expenses that will, in an insolvency, reduce 

the total amount of funds available for distribution. This was the case in Barlow Clowes, 
and this was the main consideration for the court's not applying the 'rolling charge' so­

lution, despite the fact that Woolf and Leggat! thought it the most fair. Note that while 

the typical effect of the rule in Clayton's Case is to prejudice early contributors, the ef­

fect of the proportionate co-ownership solution adopted in Barlow Clowes prejudices 

late contributors. Given that we are concerned with tracing the actual contributions, 

the lowest intermediate balance rule ought to apply. But the proportionate shares solu­

tion ignores this rule, putting the contributor who paid in money long ago on the same 
footing as one who contributed last week, even though it is almost certain that, on any 
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. . f th st account withdrawals, a significant proportion of th realistic examination o e pa e 
early contributor's money was withdrawn. 

rdrawn accounts and Tracing with respect to ove 
backwards tracing 

11.117 , h e traces into property purchased by the recipient bero One 'bacl....-wards traces w en on . 1• re 

118 

th . t ed If a rogue trustee buys an antique table worth £3 
000 he receives the money at IS rac · . ft . . . • 

. . 1 fr a bank or by using his overdra facility, or with his cred·t 011 credit, by taking a oan om ' I . all . . 1 
I If the debt incurred with trust money, og1c y 1t cs clear that the card, and then ater pays o . 

. bl . th tr ble proceeds of the trust money. As Smith (1997, at 146) says· antique ta e is e acea . 

h Db Car 'rom c with some money. If we were tracing the value inherent Suppose t at uys a ,, . 
· h" {th monPV we could trace it into ownership of the car. Now change the in owners 1p o e .,, . . 
facts slightly, so that D buys the car on credit; he takes ownership of the car, but he ,s C's 

debtor in respect of the purchase price. A day later. D pays the d~bt _w,th the money being 
traced. Can we trace /mm the money into the car as before? It ,s difficult to see why not. 
There is no substantial change in the transaction; the period of credit might be reduced to 

a minute or a second to better make this point. If that is right, then when money is used 
to pay a debt, it is traceable into what was acquired for the incurring of the debt . . .. 
{l}nnead of tracing rhmugh subttitutions in D~ hands. we could trace through substitu­
tions in o hands. When the car is bought for cash. the car is the traceable proceeds of 
the money; that is the subttitution in D's hands. Clearly. from the other perspective the 
money is the traceable proceeds of the car; that is the subnitution in C~ hands. It is easy 
to show that adding a period of credit does not change this conclusion ... C gave up 
ownership of the car in exchange for a debt; that debt asset is therefore the traceable 
proceeds of the car. Later. the debt is paid with the money in quettion. This money is 
therefore the traceable proceeds of the debt; bur since the debt was the proceeds of the 
car, therefore the money is the proceeds of the car. via an intermediate step. 

Unfortunately, the law has not adequately recognised this logical and compelling posi­

tion, in part as a result of some confusion about tracing into overdrawn bank accounts, 
ie about the way in which a bank receives deposits. 

Normally, when money is paid into a bank account, there is no difficulty determining 

the substitution that has occurred. The bank takes title to the money and gives value in 

exchange in the form of the increased bank balance. The increased bank balance is, of 

course, the traceable proceeds of the payment in of the money. Where £500 is paid into 

an account that is £500 in overdraft, resulting in a balance of zero, what are the traceable 

proceeds? In exchange for the title to the money, the bank gives value in the form of the 

reduction of the debt it is owed by the customer to zero. No debt now exists between 

the bank and the customer, and therefore no rights between them that can be the trace­

able proceeds of the £500 payment. For this reason, it is generally but wrongly assumed 

that the payment of a debt is the end of the tracing exercise, since there just are no 
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Proceeds. Whi le it is absolutely right to deny that anyth · f 
1 

. h . 
. mg o va ue tn I e accotmt ts trace-able by the claimant, because there is no existing r"cglit· betw th b k d 

· · een e an an customer, 
this does not mea.n 

th
at t~e _t racing exercise must end when the rights between the bank 

and its cuS
t
omer run out_; if you stop there you have merely given up the tracing exer­

cise prematur~ly; 
th

e tracing exercise has not come to a natural conclusion by itself. The 
overdraft was mcurred, after all, by withdrawing funds, and the payment of the overdraft 

is therefore traceable into those funds, and into whatever those funds were spent upon. 

Of course, tracing into the proceeds of an overdraft may be evidentially difficult, and 

therefore may often be impossible in practice, but that is no reason to deny this form of 

backwards tracing in principle, especially in clear cases where it is apparent that what 

was purchased on credit was subsequently paid olfby trust funds. Consider the case of a 

trustee who uses trust money to pay off his credit card bill: all the card transactions are 
clearly recorded in his monthly statements and receipts, and it would seem preposterous 

for the court to refuse to trace into the television, antique table, and suit of clothes so 
manifestly paid for with the beneficiary's money. 

It is clear that the courts have actually backwards traced in particular cases: in Agip the court 

allowed the plaintiff to treat a payment by Lloyds Bank in London to the defendant as the 

transfer of his money even though the payment from the plaintiff to Lloyds' correspondent 
bank in New York, was made later. Thus Lloyds had made the payment to the defendant be­

fore, and in expectation of, receiving a corresponding amount from the plaintiff via a New 

York bank (see also tl1e tracing through credit facilit ies in El Ajou v Dollar la11d Holdings 
pie (1993)). Furthermore, backwards tracing necessarily underlies the ability of equity to 

trace through bank cheque clearing systems generally, since the settlement between banks 

is not simultaneous with the crediting and debiting of accounts. The HL conducted a back­

wards tracing exercise in Foskett v McKeow11 (2001) without explicitly stating as much (see 

11.131-1 1.34) and, more recently, in Law Society,, Haider (2003) Judge Richards QC al­
lowed the claimant to trace from a payment discharging a mortgage into the house that was 

purchased \\~th the mortgage loan, and thence into the proceeds o~ the_ sale of th_at house 

and into another house purchased with those proceeds. The dem,on 1s clearly mexphc­
able if not for backwards tracing. Notice that tracing into the house in such a case requtres 

that the mortgage Joan was a purchase-money mortgage, ie the mortgage loan was used to 

acquire the house. If a trustee had taken out a loan secured by a mortgage on a house he 

already owned, one would trace into whatever the trustee acquir~d with the lo~n money, 
not into the house in this case. The fact that the Joan is secured agamst the trustees house is 

utterly irrelevant in both cases-it is what the loan money was used to buy that is relevant. 

The CA considered backwards tracing in Bisltopsgate /11vestme111 Ma11agdement _Ltd_ v 
. I J ·11· ng to allow backwar s tracing in Homan (1995). At first instance Vine ott was w1 L 

limited circumstances, ie: 

h et was acquired by {the defendant] with moneys borrowed from an over-
.. . w ere an ass was an inference that when the borrowing was incurred 
drawn or loan account and there . t • n of {the plaintiff~] money 
it was the intention that it should be repaid by misappropr,a ,o 

__. 
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. . . h nl\J< misappropriated from {the plaintiff} were paid into a 
Anotherposs1b1l1tywast atmO,~,- ft n 

{{ h d ,r. ndant} in order to reduce the overdra and so make finance 
overdrawn account o t e e,e . 

. . . rd ft 1. its for 'the defendant] to purchase some particular asset 
=~~~-~•~ I' . 

d h. orrect but Leggatt LJ found the contention utterly wr 
Dillon LJ accepte I 1s as c • . d . ong 
on the basis that it was simply impossible for a claun to _be ma e_ m_ respect of an asset 

acquired before the misappropriation took place. There is no ma1or_,ty decision on this 

point in the case, because the third judge, Henry LJ, simply agreed with both judgments, 

so it is not clear what the status of bad.·wards tracing of any kind m English law now is 

Backwards tracing was inconclusively considered again by the CA in Foskett v McKeow,; 

(1998) (see also Boscawen v Bajwa (1995) (1 1.141 )). 

11_122 As Smith (1994) points out, however, the basis for Vi~elott's version of~ad.,vards tracing 

is deficient in any event. As to the first case he ment10ns, 1t seems to vt0late the general 

principle of tracing 10 require that the defendant intends lo use the misappropriated trust 

property to purchase the asset. AU that is generally required is that he actually acquire the 

asset in exchange for the plaintiff's property-his intention is entirely irrelevant. As to the 

second case, this is in violation of the rules of tracing, because if the payment of the over. 

draft is traced, it should be traced into the asset for which the debt was incurred, not for any 

new purchases enabled by the reduction of the overdraft. While those purchases might not 

have been possible 'but for' the payment in of the plaintiff's money, the new overdraft facil­

ity allows the defendant to use the banks money lo make more purchases, not the plain­

tiff's. The plaintiff's money can only be traced via the overdraft into what was purchased 

so as to give rise to the overdraft debt. In two recent cases, a form of bad • .vards tracing 

has been recognised, implicitly in the C~s decision in Relfo Limited v Varsani (2014 ), and 

explicitly in the PC in Republic of Brazil v Durant (2015). In both cases, the courts allowed 

the claimants to trace through a series of payments, including where the payment traced 

took place before the payment which was the source of the traced funds. Schematically, 

both cases involved payments of the following kind: A caused B to make a payment to C; 

A then afterward paid B with funds held on trust; in both cases, the court held that the 

claimant could trace the second payment to B into the first, prior payment from B to C, so 

that C held those funds as a recipient of trust property. Unfortunately, in neither case d id 

the analysis make it ~!ear whether the court was adopting the view of 'backwards tracing' 

~ndorsed obiter by Vmelott J which we have just seen was criticised by Smith, or whether 

ti was pursuing principles endorsed by Smith. We await further developments. 

Proprietary claims to traceable proceeds: 
charges and equitable ownership _ 

11 .123 Once the process or exercise of lracin d . I . 
g succee s m ocatmg the beneficiary's interest he 

may then make a claim in respect of th t · h ' 
a mterest, w ether against the trustee or a third 

party (see Boscawen v Baiwa (1995) M"IJ 
, per I ett LJ). Note, however, that a wrongdoing 
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trustee may at any stage do his duty and rei nstate I h 
. or res ore t e trust. If he does so, he 

must do so properly. As Millett LJ points out (11 20) th t h . fi I • · ' · e rustee as no right to 'borrow' 
trust money or 115 own purposes and then just replace what he has borrowed. Thus 
if he used £1,000 of trust money to make an un th · d • . 

. au onse mvestment 1n shares now 
worth £2,000, he will only restore the trust if he now lrans'ers £2 000 · t h 

h b fi 
. . . . . 11 , tn o t e trust, or 

if all t e ene cianes are s111 JUrrs, by gelling them lo consent 10 h' t • • h h 
f 

1s re ammg t es ares 
(11 .23). I the shares fall in value lo £750 he may only restore th t t b I ·h . • e rus y rep acmg t e 
full £1,000 plus mlereSl. Ifhe used £500 of trust money plus £500 of his own to buy the 

shares, and they nse tn value to £2,000, he is similarly liable lo restore the trust by a pay­

ment of £ 1,000 or a transfer of half of the shares into the trust if the beneficiaries are all 

mi j11ris and so direct. If the shares fall in value to £750, he must hold the shares as if the 

trust had a charge over them lo secure his repayment of £500 plus interest. 

J1 .l 24 This example of the trustee resto ring the trust should rem ind you of the basic terms 

in which equity allows the beneficiary to deal with a misapplication of trust property 

against a trustee. He may either falsify the account, in which case he denies any pro­

prietary interest in the proceeds of that transact ion in the beneficiary's hands, claiming 

instead that the misapplication never took place and looking to the trustee personally to 

restore the trust i11 specie or in money, or he may adopt the transaction in any form most 
favo11rable to the beneficiary (eg as a loan at interest, or an investment to acquire business 

profits). Where the trustee misapplies the trust property so as to acquire a valuable as­

set, the beneficiary will adopt the transaction as an authorised purchase for the trust, ie 

claim that the trust owns the asset; in short he makes an equitable ownership claim. 

11.125 Where, on the other hand, the asset acquired by the trustee is less valuable than the 

trust money misapplied to get it, there are two ways of framing the beneficiary's claim. 

Conventionally, it is said that the beneficiary can 'bring a personal claim against the trus­

tee for breach of trust and enforce an equitable lien or charge on the proceeds to secure 

restoration of the trust fund' (Foskett v McKeow11 (2001) per Lord Millett). But this seems 

wrong in principle: by bringing the personal claim for breach of trust, the beneficiary 

falsifies the account, and d isowns any interest in the proceeds of the falsified transaction, 

and thus should have no r ight to claim a lien over them, or any other property of the 

trustee for that matter. Lord Millett himself exposed the illogic here in Foskett itself when 

he criticised the CA's reasoning: 

I should now deal with the finding of all the members of the Court of Appeal that the 
plaintiffs were entitled to enforce a lien on the proceeds of the policy to secure repayment 
of the premiums paid with their money. This is inconsistent with the decision of the major­
ity that the plaintiffs were not entitled to trace the premiums into the policy. An equitable 
lien is a proprietary interest by way of security. It is enforceable against the trust property 
and its traceable proceeds. The finding of the majority that the plaintiffs had no propri­
etary interest in the policy or its proceeds should have been fatal to their claim to a lien. 

The better way to explain the beneficiary's right to a lien in these circumstances is as fol­

lows: a beneficiary can adopt the m isapplication of trust funds in any form most valuable 

--
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. .11 d I the transaction as a secured /01111 to tire trustee, or 
to him; here, he w1 a op . b as lord 

. . . 1 1 t"on above as proprietary mterest y way of security· the b 
M illett puts 11 m t 1e quo a 1 • • enefi_ 
ciary will authorise the misapplication of the trust money as a loan to the trustee, secured 

. h h uired with it. Thus the beneficiary claims an equitable 1. against t e property e acq . . . ien or 

h h h . h will in part satisfy his personal claim for repayment f 
c arge over t e asset, w 1c . . • , o the 
'loan' by the trustee. To the extent the trustee fails to repay this loan, the beneficiary has 

the right, like any chargee or lien holder, to possess and sell the asset; the trustee, like any 

chargor or borrower giving security, is liable for the full amount of the loan, so if the sale 

of the asset does not generate enough money to pay back the full amount, the trustee Will 
be personally liable to dig into his pocket to make up the shortfall. 

It is sometimes suggested (eg Elliott and Mitchell (2004)) that the beneficiary may claim 

both the ownership of an asset and that the trustee should personally make up any short­

fall if the asset's value is less than the amount that was misapplied to acquire it. This View 

is based on Re Lake (1903), but this case is in conflict with earlier authority, 11iornton v 
Stokill ( 1855) (see also Mowbray et al (2007), at 777; Oakley (2003), at 768 fn 40), and 

seems wrong in principle: a beneficiary cannot logically adopt an asset as an authorised 

trust property and at the same time falsify the account so as to make the trustee person­

ally liable. The beneficiary has an electio,1 either to adopt the transaction in any form he 

chooses, or falsify the account, but elect he must: he cannot have it both ways. 

The same basic principles apply to the beneficiary's making a proprietary claim against 

a third-party recipient of trust property, except that a beneficiary is never en tit led 10 
a charge against another innocent contributor lo the asset traced into. (See, however, 

11.1 3 5 for the case where an innocent recipient receives property which consists of a 

mixture of trustee and trust money.) Where ( I) an innocent third-party recipient pur­

chases an asset with trust money and some money of his own, or (2) property is pur­

chased by a trustee or other wrongdoer with a mixture of money from several trusts, 

each innocent party is entitled to a proportionate equitable co-ownership share in the 

proceeds. In neither case would a personal claim for the value contributed secured by a 

lien on the proceeds be appropriate, because this claim puts one party at an advantage as 

against the other party (or parties) and, as the parties are equally innocent, there is no 

basis for choosing between them so as to give one such an advantage. 

Claiming followed property, 'clean' traceable proceeds, and 
'mixed' traceable proceeds 

Where there have been no substitutions of trust property requiring tracing to locate the 

beneficiary's interest, ie where the beneficiary is able simply to follow the trust property 

into the hands of the trustee (eg the case of the trustee who takes a trust painting for his 

office, 11.97- 11.98) or a third party (not a bona fide purchaser for value), the beneficiary 

simply specifically enforces the trust. The trustee will be required to hold the property 

on trust again as he should, and the court will order any third party to deliver it up or 

assign the legal title back to the trustee (typically a replacement trustee). By specifically 

11 .130 
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enforcing the trust, the beneficiary m 
1 

, • • 
ere Y v111d1cates' h · · • 

the trust property. IS cont111u111g equitable title in 

In the case of 'clean' substitutions ie wh h .. 
' ere l e ongmal tru t · 

traceable proceeds, but only trust prop ty . s property 1s spent to acquire 
er 1s spent-the . 

value with the trustee's or a third party' h . re are no m1Xtures of the trust 
s-t en, 111 the case of at 1 

receives the trust property knowi .1 . . rus ee or a stranger who 
ng l came lo him 111 breach ft h b Ii . 

can adopt the misapplication either as the h f h O rust, I e ene c1ary 
pure ase o I e proceeds ~ th 1 secured loan of the trust funds to th d . or e rust, or as a 

per Jessel MR; Foskett v McKeown ~2;~~~)g ;~g truhstee or recipient (see eg Re Hal/ett's, 
h . . · ere t e proceeds are of equal or greater 

value to I e proper ty m1sapphed, the beneficiary will elect for the 'orme I . . . 
bl h . f h " r, c a1m111g equ1-

ta e owners 1p o t e proceeds, ie claiming that th d 
e procee s are trust property. Where 

the proceeds are of lower value than the misapplied t t h • • . . rus property, t e beneficrnry will 
make the laner claim, 1e a personal claim for the return ofth I f h e va ue o t e trust property 
secured with a lien on the proceeds. ' 

In the case of an im'.ocent thir~ party, the beneficiary can follow any trust property or its 

tr_aceable proce~ds •~to the third party's hands; he can then specifically enforce his eq­

uitable_ 111teresl m tlm property against this third party. Where the innocent third party 

then himself makes a clean substitution of the property in his hands, the beneficiary can 

likewise trace into this, but he can only adopt this transaction in order to make an own­

ership claim of the proceeds. So, for example, if a trustee writes a cheque on the trust's 

bank account in favour of his nephew, telling him it is a birthday present, and the nephew 

spends this money on a motorbike, which is now worth less than the trust money he paid 

for it, the beneficiary cannot adopt the nephew's purchase of the motorbike as a secured 

loan of the trust money, and claim a lien on the motorbike as security for the repayment 

by the nephew of the full amount. The beneficiary is restricted to claiming the motorbike 

as trust property, whatever its value. (Of course, the beneficiary will be happy with this 

result if the proceeds are more valuable than the trust money spent for them, but the risk 

of the value being lower lies with the beneficiary too.) Take note: if, after receiving the 

trust property, the innocent third party learns that the property came to him in breach 

of trust, and subsequently enters into any transaction with the trust property, he will 

be liable as a knowing 'dealer', that is 'spender' of the trust funds, and will be personally 

liable to dig into his own pocket and restore the value of the property he dissipated 

(11.1 62 et seq). 

Where a trustee or a knowing recipient or dealer purchases property with a mixture of 

his own and trust money, the beneficiary, in accordance with the case of a clean substitu­

tion, is entitled to a lien over the proceeds, or proportionate equitable co-ownership in­

terest in the proceeds. This was made clear by Lord Millett in Foskett v McKeown (2000): 

Where a trustee wrongfully uses trust money to provide part of the cost of acquiring 
an asset, the beneficiary is entitled at his option either to claim a proportionate share 
of the asset or to enforce a lien upon it to secure his personal claim {but see 11.125] 

against the trustee for the ar7.1ount of the misapplied money. It does not matter whether 

, 
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. · a single fund before using it to acquire the ne with h,s own m . 
the trustee mixed the mo Y ( h ther simultaneously or sequentially) out of the 

payments w e 
asset, or made separate ·re a single asset. 
differently owned funds to acqu, 

fu d to purchase the first two premiums, then tru d his own n s . f; st 32 In Foskctr a trustee use . l"fe insurance policy in avour of his wife a d 
I t r premiums, on a • h f n 

funds to pay two a e . . d h t they were entitled to a s are o the proceeds f 
. b Ii ·anes cla1me t a . . h o 

children. The ene ci . h trustee committed su1c1de, a s are proportionat 
I. h" h were paJd when t e HL b 3 2 d . . e 

the po icy, w IC .d "th trust money. The , y a : ec1s1on, rever 
f h ·urns pa1 w1 s-

to the value o t e prem• th 1 d" ,·udgment, Lord Millett held that the insuran 
. h CA ( 1998) agreed. In e ea mg . ' ce 
mg t e • h £Im pa)•out on death was a single chose in actio , , t ctual duty to pay t e n 
companys con ra .d tain sum which is regarded as a property right) 
. tual right to be pa1 a cer . ' • 

(1e a contrac . h tr.ict was formed but which was paid for in instal-
which was acqwred when t e con . . th lik . . 

. . f; th I obscured this analysis 1s at, un e m typical pur-ments The comphcatmg act a h h I . 
· b f" stalment payments and t us t e tota pnce to be paid chase agreements, the num er o m . d d h I 

. t be known at the outset; in ee , t e Iota purchase price for the insurance pohcy canno . . 
. _ d" 1 ·or to the end of the contract, 1e when the insured dies is only known mune 1ate Y pn . . . 

. , h •th pay the £Im (at which point the contract 1s at an end) and the insurer must ,ort WI · 

b Ii . • Id r,·ghtly trace from the instalment payments made with the Thus the ene c1anes cou , 
· t th contractual right to the payoff on the assureds death, and claim a trust moneys m o e 

proportionate share of the proceeds. 

33 Lords Hope and Steyn, who would have affirmed the majority decision of t~e CA, adopt­

ed a different analysis: the contract of insurance was to be seen as the outright purchase 

of a piece of property, the contractual right to the pay-off on the assured's death, with the 

first premium. However, that property right is subject to defeasance: the policy (the con­

tract) and the right to be paid £Im on death (the property) will lapse if further premiums 

are not paid. An analogy here might be with the purchase of a long residential lease, of a 

flat in London, say, for £250,000, but with a requirement in the lease to pay £2,000 per 

annum in 'ground rent'. One is full owner of the leasehold interest with the first payment, 

although one might lose the lease for failure to pay the annual ground rent (assuming the 

failure to do so would entitle the landlord to re-enter the premises and forfeit the lease). 

But paying the ground rent does not constitute making a purchase payment instalment, 

by which one acquires a greater ownership share in the lease; it just prevents forfeiture, 

ie it preserves a property right, the lease, that one already fully has. Because of a wrinkle 

in the insurance contract, had the premiums paid with the trust money not been paid at 

all, the policy still would have stayed on foot. (Each premium had a savings element in it, 

and if a premium was missed the savings element of prior premiums was automatically 

employed to make up the missed premiums to keep the insurance element of the con­

tract on foot; enough premiwns had been paid before the trust money was used to cover 

those premiums even if they had not been made.) Therefore, the premiums paid with 

trust money did not save the policy from lapse, and so even had they not been made, the 

wife and children would have received the proceeds on death. In other words, as a mat­

ter of causation, it was not the case that but for the misapplication of trust money to pay 
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the last two premiums the '.nsurance contract would have lapsed. Lords Hope and Steyn 
would, therefore, have denied the beneficiaries a proportionate share. 

Notice that Lord Milieu's analysis depends upon the legitimacy of backwards tracing. To 

tr.insfer property in return for being paid in instalments is to advance credit, and to pay 
for a property right in instalments is to discharge one's debt to the transferor in consid­

eration of his transfer of the property; thus to trace the later trust money premiums into 

the right to the insurance pay-off is to trace backwards through the discharge of a debt 
into the property acquired by incurring the debt. 

As in the case of a clean substitution, in the case of a mixed substitution the benefi­

ciary's election of a co-ownership share or a charge will turn on whether the value of the 

proceeds has increased or declined. If £5,000 of trust money and £5,000 of the trustee's 

money went into the purchase of shares now worth £20,000, the beneficiary will claim 

a 50 per cent co-ownership of the shares. If they fall in value to £7,000, he will claim a 

charge over the shares, ie over al/ the shares, for the £5,000 value that went into them 

plus interest. Notice that in this case the lien extends to the whole of the property, not 

just that fraction of the property which represents the appropriate proportionate share. 
In essence, then, in this case the form in which the beneficiary adopts the misapplication 

is equivalent to the typical case of a mortgage lender; although the borrower usually puts 

in some money of his own, ie his 'down payment: the mortgagee's loan is secured against 

the whole of the property purchased with a mixture of their money. Where a third party 

receives an asset purchased with a mixture of the trustee's own money and trust money 

(as was the case in Foskett), the beneficiary will have the same election against the third 

party. In this case, unlike the case discussed in 11.1 27, the third party is 1101 a contributor 
to the mixture. He is only entitled to whatever of the trustee's share of the asset is avail­
able after the beneficiary's claim is satisfied. Thus, if the beneficiary claims an ownership 

share because the asset has increased in value, the third party will be entitled to a share 

proportionate to the contribution to the mixture by the trustee. Wh~re the be~eficiary 
claims a lien, the third party is only entitled to whatever is left following the sa11sfac11on 

of the lien. Note, however, that the third party is not personally liable to make up any 
shortfall if the asset does not satisfy the beneficiary's lien. Consider the following facts: 

in breach of trust the trustee uses £500 of his own money, £500 of trust money, to buy 

a painting which he gives to his nephew. The painting is n~w w~rt~ only £~00. While 
the beneficiary has the right to have the painting sold to satisfy his hen over 11 to secure 

repayment of £500, the nephew is not liable for the £100 shortfall. The case is no different 

from one in which a person buys a house subject to a mortgage created by the ~endor. 

The purchaser would be subject to the mortgagee's charge, so is in danger of having the 

house sold by the mortgagee to pay off the mortgage loan, but not being the ~ortgagor 
himself the purchaser is not personally liable under the mortgage loan lo make up any 

shortfall if the sale price does not cover the outstanding debt. 

11 .136 Hayton and Mitchell ((2005), al 12-97) take the beneficiary's right to elect one step fur­

ther arguing that where the trustee buys an asset with both trust money and some of 
his ~wn. but the facts indicate that but for the use of t/1e trust money lie would 1101 /Jave 
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. h t t all then if the asset rises in value the beneficiary sh 
been able to acqwre t e a;se a • . ou)d 

. h. f the whole asset subject to a charge m favour of the tr 
be able to claim owners tp o . . Ustee 
'h I h . For example if the trustee because of his credit record is un bl ,or I e va ue e put m. • a e 

b b h Use and puts in £.40,000 of I.rust money with £. 1 o 000 to orrow money to uy a o • . • of 
his own to buy a house now worth £.100,000, why, Hayton and Mitchell ask, should the 

b ti . . b 1 ·cted 10 a co-ownership share of four-fifths, 1e £.80,000? Should th ene c1anes e res n . ey 
not be able to claim the whole subject to a charge ID favour of the truSlee for the return 

of his £.10,000 plus interest? According to this analysis, the form ID which the beneficiary 

adopts the misapplication of trust funds is _a ~urchase of truSI property that is assisted by 
a secured loan from the tru.stee. This analysis 1s doubtful for two reasons: one of principle, 

one of policy. As 10 the former, the analysis relies upon _th~ co~rectness of a ' but for' ap. 

preach 10 tracing (criticised at 11.122 ), and here, to cla1mmg, 1e on the use of a 'but for' 

test to determine the existence or scope of a claim, rather than upon Slrict transactional 

links in the case of tracing. The rationale of this objection is akin to that of the James 
Roscoe (Bolton) rule (11 .111 ), which is that while the beneficiary can elect to adopt the 

transaction in different forms, he cannot do so in a way that presents the trustee as posi­

tively altruistic. (Why stop where Hayton and Mitchell do, treating the trustee as makin 

a secured loan to the trust? Why not say that the trustee assisted the trust's purchase 0~ 

the house by giving the trust £.10,000 of his own?) To do that would belie the fact that 

the trustee was not only not altruistic in breaching the trust, but was actually taking ad­

vantage of it. As regards policy, remember also that a beneficiary most often relies upon 

proprietary rights against a recipient of trust property where the latter is insolvent, and 

so that if the ability to elect the form in which an unauthorised transaction is adopted is 

too generous it will be his creditors who will be harmed (11 .108). 

Recall (11.127) that in the case where property is the traceable proceeds of contributions 

made by two or more innocent parties, each party is entitled only to a co-ownership 

share of the proceeds in proportion to their contributions. It would be impossible to al­

low one an advantage over the others by giving him a lien over the whole of the proceeds 

to secure the repayment of his particular contribution. Hayton and Mitchell (Hayton 

(1990); (2001b), at 877; Hayton and Mitchell (2005)), however, argue that there might 

be a case of two innocents where there is a justified departure from the co-ownership 

share result, based on the decision in Re Tilleys Will Trusts (1967), in which the ben­

eficiaries were restricted to a claim for a charge over assets purchased with trust money 

that had risen in value. The widow of a testator was trustee of his testamentary trust, 

and thoroughly confused the trust moneys with her own funds. She made several profit­

able property investments, but Ungoed-Thomas J decided that because the trustee (I) 

did not deliberately use the trust moneys, and (2) she had ample overdraft facilities to 

make the property purchase she did, and so did not, on a 'but for' basis, rely on any of 

the trust value to fund her purchases, the beneficiaries were entitled at most to a charge 

over the acq,uired pr~perty. It s~ems wrong in principle to allow this argument to be 

made by an mnocent trustee, s1Dce trustees are strictly liable for their misapplications 

of tru~t ~rope~ty, and should be susceptible to all the normal equitable claims regardless 
of their mtenllons or innocence. But, suggests Hayton, this decision might be justifiable 
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in the case of an innocent volunteer recipient of tru I f d h . _ 
· h I · . s un s w o IDnocently mlXed trust 

money wit 11s own. Given his ample fund ·t · th , 
s, 1 ts not e case that but for' his use of trust 

money, he would not have made the profitable inv 1 1 h d 
. 1 . es men e ma e or bought the lottery 

ucket t 1at won. Can he not therefore argue th t th b ti · 
. . . a e ene ciary should not benefit from 

his mvestment expertise or luck, ie that the benefi . . h Id b . 
. c . ciary s ou e restricted to a personal 

claim ,or repayment of their money secured by I' h 
• a ten or c arge on the property? 

While this argument draws upon a certain sense of ( · · _ . a1rness, 1t seems to prove too much 
If the mnocent m1Xer could have purchased the asset w'th II f h' , d · 

d b Ii 
. 1 a o ts own ,un s, why 

shoul a ene c1ary have any property right in the asset t all · 1· a , 1e even a .1en, as opposed 
merely to a per:onal clai~i that ~e repays them an equivalent amount to what he received 
from the trust. TI1e logtC of this position seems to be th t th · · · . . a e mnocent rec1p1ent was 
merely uniustly enriched by the receipt of the trust property, ie that following the breach 
he was merely more wealthy than he was before a11d should ret · ·1 f , urn a s1m1 ar amount o 
wealth, not that he was in ~ossession of the beneficiary's property. But the logic of falsi ­
fymg the account or adopt mg a misapplication, and of following and tracing, turns on 
the idea that a recipient is in possession of the beneficiary's property, and we can trace 

that property into whatever proceeds it contributes to the acquisition of. As Smith makes 
clear when he criticises 'but for' tracing {11.122)-and Hayton and Mitchell's position 

here is an example of relying upon such an approach to tracing and claiming-the inten­

tions of the party who acquires the proceeds are irrelevant, and so should be any other 
facts about his general financial position. 

The multiplication of claims and the 'exchange product 
theory' and 'power in rem' theories of claiming 

It is perfectly possible for a beneficiary to be able to trace his equitable interest into mul­
tiplying tracks of substitutions. Consider the case where the trustee sells a trust asset, say 

an antique clock, to X, who is not a bona fide purchaser for value, for £2,000. The benefi­

ciary can trace into the proceeds of that exchange, the £2,000, but at the same time can 
claim an ongoing equitable title in the clock. lfX sells the clock to Y for £3,000, and Y is 

also not a bona fide purchaser, then the beneficiary's array of claims expand again, since 

he can trace into the £2,000, the £3,000, and still claim his equitable title in the clock. 

This process can go on indefinitely in principle. But, following the logic of falsifying the 
account or adopting the misapplying transaction at each step, the beneficiary must elect 
a path to one of the properties, whether he claims for an equitable charge or equitable 
(co-)ownership against the trustee, X, or Y. It is a difficult theoretical issue whether (I) 

the beneficiary has all of these property claims at once until he elects; or (2), his rights 

against these different defendants and their property are 'inchoate', in suspense, until he 
elects wh ich party he will pursue, at which point his property right 'crystallises' as a fully 

fledged property right in the asset that party holds. We can refer to (I) as the 'exc~ange 
product' theory of claiming: the beneficiary is entitled to make a propneta~y claim to 
the proceeds because the proceeds immediately become his, ie he gets an 1mmed_1ale 

equitable title to them, when they are received in exchange for the trust property; m a 



3 70 Breach of trust -
d, by trust J·ust like any property the trustee receives 

· lly 'capture 
sense, they are automatica 1. n with the trust property. The election th t 

thorised transac 10 a 
when he carries out an au . 

1 
es and wrongdoing recipients exists becaus 

. bl I make against trus e e 
the beneficiary 1s a e O 

. , •table interest in the trust fund that he rna 
d I f the beneficiary s equa Y 

it is part an parce O 
I e or wrongdoer in breach of the trust terrn 

ty acquired b)' a trus e s 
elect to treat proper urity for a loan to the trustee or wrongdoing 

h . f the trust fund or as sec 
eit er as items O bl to him. We can refer to (2) as the 'power in rem' 

. . t · · n a form most favoura e 
rec1p1en , ie I th t the beneficiary has a power to vest himself with the 
h b this theory says a 

t eory, ecause h" share or a lien) he elects, a power he exercises 
. bl . t t (either an owners ap 

equ1ta e m eres . . cipient The former view has been endorsed by Lord 
when he brings a claim agamst a re · 

Millett in Foskett: 

. f · t"tled to a continuing beneficial interest not merely in the 
A benefic,ary o a trust 1s en ' . . . 

b · ·t t aceable proceeds also. and his interest binds everyone who trust property ut ,n I s r 
takes the property or its traceable proceeds except a bona fide purchaser for value 

without notice. 

On this view, when a beneficiary elects to pursue one of several possible defendants, the 

property rights against the others are extinguished, for th.is amounts to his adoption of 

particular proceeds as the assets of the trust. 

Subrogation claims reliant upon tracing 

11 .140 Subrogation is the acquisition of another person's rights against a third party upon the 

mak.ing of a payment: very roughly, by rnak.ing a payment the plaintiff 'purchases' those 

rights. The classic example occurs in the insurance context-if! am insured against in­

juries caused by the negligence of others, my insurance company, upon paying me an 

insurance award compensating me for my loss, is entitled to sue the tortfeasor, ie the 

negligent injurer, in my name for damages. Thus acquiring my right to sue, the insurance 

company is said to be 'subrogated' to my claim against the tortfeasor. A different sort of 

subrogation is relevant here. In certain circumstances, if X pays off Y's debt to z, X wilJ, 

by operation oflaw, be subrogated to Z's right as a creditor. In other words, by paying off 

Z, ~ will in effect 'purchase' Z's right to the payment of the debt against Y. Notice that in 

the insurance example, the insurer takes over rights that the insured continues to have 

a~ainst his tortfeas~r. The case is different where X pays off Y's debt to z. By paying off 

Y s debt, X extmgurshes the debt and thus Z's right as a creditor. The right against Y that 

X ac~uires_ by s_ubrogation is a new right that arises by operation of law; in essence Y's 
debt 1s revived m favour of x and · h" . 

. . , m consequence, t is 1s known as a case of 'reviving' 
subrogation (Mitchell (1994), at 4). 

ll.141 In Boscawen v Bajwa (1995) Bajwa i t d d . 
1 1 h n en e to sell his mortgaged land for a price rough-
y equa to w at he owed under the mortgage to the Halifax Building Society. On the 
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sa]e Bajwa wo~ld b~ re~uire~ to use the purchase money to pay off the mortgage, which 
Jd leave htm with little 1f any proce d ~ h ' If wou e s or 1mse . The purchasers raised £140,000 
mortgage loan from Abbey Nati I d h on a . ona • an t e money was transferred to solicitors 

in advance 0 ~ 
the completion ~f the sale. In breach of trust the money was advanced be­

fore completion and was applied to pay off the mortgage loan to Halifax. The sale never 
occurred (and the contract of sale not being in writing it was void (6.1)), so there was 

no possibility of a decree of specific performance or a vendor-purchaser constructive 

trust in favour of Abbey National (4.6) and as a result Bajwa ended up with an unmort­

gaged proper~, while Abbey National had advanced funds and received no mortgage on 

the property m return. The CA held that Abbey National was entitled to be subrogated 
to Halifax's mortgage on the land, thus entitling them to priority over a charge on the 
(and that had been subsequently granted by the court to judgment creditors of Bajwa. 

1he court clearly distinguished between the process of tracing, which allowed Abbey 

National to show that its value was received by Bajwa, and the claim to be subrogated. 

I 
11

_142 Millett LI said: 

If the plaintiff succeeds in tracing his property, whether in its original or in some 
changed form, into the hands of the defendant and overcomes any defences which 
are put forward on the defendant's behalf. he is entitled to a remedy. The remedy will 
be fashioned to the circumstances ... If the plaintiff's money has been applied by the 
defendant, for example, not in the acquisition of a landed property but in its improve­

ment, then the court may treat the land as charged with the payment to the plaintiff 
of a sum representing the amount by which the value of the defendant's land has been 
enhanced by the use of the plaintiff's money. And if the plaintiff's money has been used 
to discharge a mortgage on the defendant's land, then the court may achieve a similar 
result by treating the land as subject to a charge by way of subrogation in favour of the 
plaintiff . .. Tracing was the process by which the Abbey National sought to establish 
that its money was applied in the discharge of the Halifax's charge; subrogation was 
the remedy which it sought in order to deprive Mr Bajwa . . . of the unjust enrichment 
which he would otherwise obtain at the Abbey National's expense. 

11.143 The result in this case can be doubted. Note first that subrogation, while achieving a simi­

lar result in the case of a secured loan, is the opposite of backwards tracing. In backwards 

tracing, one traces into items purchased with the borrowed funds. In contrast, a subroga­

tion claim allows the beneficiary claimant to stand in the shoes of the lender; in the case 

of an unsecured debt, for example a credit card debt that is paid off with trust money, the 

beneficiary wilJ acquire by subrogation nothing more than a personal claim for money 

against the defendant, because that is all the credit card company had. In the case of 

a purchase-money mortgage, however, subrogation provides a result similar to back­

wards tracing. A backwards tracing claim would allow the beneficiary to trace his value 

into the property purchased with the credit given, and in the case of a mortgage of land, 

that will be the land itself, of course. The beneficiary m.ight then claim a proportionate 

share of the value of the land or, if the recipient is a trustee or wrongdoer, elect to take a 
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I . ant will necessarily acquire a proprietary righ . 
. b t"on the c aim t 1n 

charge on 1t. By su roga 1 • d one and the charge forms part of the righ 
. h I an was a secure • t to 

the land too, smce I e O h 1 . ant cannot acquire by subrogation an ownersh· 
h. h h . b ted But t e c aim ip 

w ic e 1s su roga · fi h" to note is that, if backwards tracing had b 
h" h So the rst I mg een 

or co-owners 1p s are. d 1. d in this case, the issue of subrogation would ne 
h · · I ogmsed an app ie Ver 

aut ontallve Y rec _ b don bad.··wards tracing would have been superior 
have arisen, because a claim ase · 

, , t t this decision. As Millett LJ made abundantly clear . 
There is a further fishy aspec O . . in 

. , . ht t be subrogated arises by operation of law as a rest it 
the case, the beneficiarys ng O , . 11-
. th ni·ust enrichment the defendant \\Ould otherwise retain 

t,onnry remedy, to reverse e u . . . · 
h II (11 176 et seq) some commentators, mcludmg Judges speaking ex-Now, as we s a see • • , . 

. d . . II d obiter in cases, have suggested that a strangers proprietary and personal 
lraJU ma yan al d r bT . . 
liability alike for receipt of trust property should be an ~se ~s 3 13 1 ity_ a_nsmg in the 

I f . . , . st enrichment This is in conflict with the trad1tional under aw o restitution ,or uniu · -
standing of the law, which treats the beneficiary's proprieta_ry claim against a recipient of 
trust property or its proceeds as a matter of his equitable title, an~ a~~ personal liability 
of the recipient as a matter of his wrongdoing, ie as a fault-based hab1hty. In view of this, 
Boscawen counts either as a revolutionary case in which the rest1tut1onary nature of the 
beneficiary's claim against third-party recipients was recently recognised, or a case that 
mistakenly imports restitutionary principles into the property and fault-based rules gov­
erning liability for receipt of trust property. In Prim/ake Ltd (in liquidation) v Mnttliews 
Associates (2006) Lawrence Collins J held that a company was entitled to be subrogated 
to a mortgage loan owed by a dishonest de facto company director and his innocent wife 
following its discharge by the latter using misappropriated company funds. Backwards 
tracing was not considered, and Boscawen was not cited by the court. 

11.145 You might think that this is all just a matter of theory: after all, how much difference in 
practice will ii make whether the beneficiary (I) is entitled to be subrogated to a charge 
over the property, or instead (2) has the right either to elect an ownership claim or a 
lien following backwards tracing? Of course the latter right to elect is itself a valuable 
right, but since both (I) and (2) establish proprietary rights, why should we be troubled 
whether the rights acquired are restitutionary, or arise by electing how to deal with the 
asset as the proceeds of an application of trust property in the traditional way? There is 
a significant difference, however, when we consider the case of an innocent recipient of 
trust property. Why? Well, notice that the subrogation claim does not turn on the fact 
that the debt that was paid off with trust money was a secured debt. The right to be sub­
rogated applies to the payment of any debt the recipient makes with trust property. Of 
course, this right to be subrogated to the payment of an unsecured debt will only give 
the beneficiary a personal right against the recipient to repay the money expended on 
the debt, and where the recipient is a trustee this will be a pointless, additional right, 
because the trustee is strictly personally liable to restore the trust anyway ( 11-1 7 el seq); 
the same applies to the case of a third-party recipient who knows that the property in his 
hands is trust property; he will be strictly personally liable as weU; but an innocent re­
cipient, whilst liable to hold the trust property or traceable proceeds in his hands as trust 
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Property-ie the beneficiary can spec•1fic II r I . . a Y en,orce t 1e trust over this property against 
him-is ''.ot personally ~rnble to dig into his own pocket to restore the trust (11.162 et 
seq). But 1f the subrogation claim is available then it is likely that th · t · · . • e mnocen reC1p1ent 
\\Till be personally liable lo restore the trust to a large extent, because if you think of the 
way people spend money, they almost always do so in the discharge of debts. Except 
for gifts and over-the-counter shop sales (see Penner ( l 996a)), most expenditures of 
money pay off contractually incurred debts of one kind or another. When you pay your 
restaurant bill at the end of dinner, you pay off a contractual debt incurred when you or­
dered the meal;_ when you P~Y for your vacation you pay off the debt incurred when you 
booked the holiday. Everythmg you ever buy on a credit card, ie on credit, creates a debt 
that you must ultimately discharge. Thus if a beneficiary can be subrogated to the rights 
of all the debtors whom a recipient pays off with trust money, and, as we have just seen, 
most payments a person makes discharge debts, then the beneficiary is subrogated to 
an array of personal claims against this innocent recipient, with the result that, contrary 
to what the traditional law teaches us, the innocent recipient is largely personally liable 
10 restore the trust out of his own pocket. Although those in favour of a restitutionary 
analysis of liability for receipt of trust property would be happy with, perhaps exult in, 
this result (see eg Hayton and Mitchell (2005), at 11-26), it cannot be the case that this 
general right of subrogation can stand alongside the conventional law under which an 
innocent recipient of trust property is not personally liable to restore the value of any 
trust property or traceable proceeds he receives. It is perhaps worth noting that Lord 
Millett, when giving the leading decision in Foskett, the most important tracing and 
claiming decision in a century, specifically denied that tracing had anything to do with 
unjust enrichment and, further, when discussing the claims available to a beneficiary 
when he traces his equitable interest into the hands of a recipient, did not even mention 
the Boscawen subrogation claim. 

11.146 One final note about Boscawen: in the quoted passage Millett LJ considers that a benefi­
ciary is entitled to a charge over land that has been improved with traceable value. In Re 
Diplock ( 1948) such a charge was denied beneficiaries under a will where the innocent 
recipient was a charity that was mistakenly paid by the executor, on the ground that a 
charge, being enforceable by sale, might require the charity to sell the property, and 
therefore the consequences of imposing a charge would do more than merely restore 
1he plaintiff, but cause the charity a significant actual loss. The question is a difficult one 
because such a case is not equivalent to the usual case of an innocent recipient 'mix­
ing' trust property or proceeds with his own; the usual case of 'mixing' is combining 
money in one bank account and drawing upon money from this mixed f~nd to buy~ 
new asset. Spending money 10 make an improvement is not equivalent to purchasmg 
a share of an asset: it is paying for a service (and, usually, some materials) the perfor­
mance of which does not consist in the acquisition of any new item of property, but 
which may, although not necessarily, raise the value of something alrea~y owne~. It 
seems simplistic to say that a beneficiary should simply be able to trace his value mto 
the money spent on the improvement service and materials and thence mto the ,m-

f h h · h the property increased in value or the proved property regardless o t e extent tow IC 
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charge on it. By subrogation, the claimant will necessarily acquire a proprietary right in 

the land too, since the loan was a secured one, and the_charge forms ~art of the right 10 
which he is subrogated. But the claimant cannot _acquire_ by sub:ogat,on ~n ownership 

h . h So the first thing to note 1s that, 1f baclrn ards tracmg had b or co-owners 1p s are. . . een 
authoritatively recognised and applied in this case, the issue of subrogation would never 

have arisen, because a claim based on backwards tracing would have been superior. 

11.144 There is a further 'fishy' aspect to this decision. As Millett LJ made abundantly clear in 

the case, the beneficiary's right to be subrogated arises by operation of law as a restitu­
tionary remedy, 10 reverse the unjust enrichment the defendant would otherwise retain. 
Now, as we shall see (11.176 et seq), some commentators, including judges speaking ex­

trajudicially and obiter in cases, have suggested that a stranger's proprietary and personal 

liability alike for receipt of trust property should be analysed as a liability arising in the 

law of restitution for unjust enrichment. This is in conflict with the traditional under­

standing of the Jaw, which treats the beneficiary's proprietary claim against a recipient of 

trust property or its proceeds as a matter of his equitable title, and any personal liability 

of the recipient as a matter of his wrongdoing, ie as a fault-based liability. In view of this, 

Boscawen counts either as a revolutionary case in which the restitutionary nature of the 

beneficiary's claim against third-party recipients was recently recognised, or a case that 

mistakenly imports restitutionary principles into the property and fault-based rules gov­
erning liability for receipt of trust property. In Prim lake Ltd (in liquidation) v Matthews 
Associates (2006) Lawrence Collins J held that a company was entitled to be subrogated 

to a mortgage loan owed by a dishonest de facto company director and his innocent wife 

following its discharge by the latter using misappropriated company funds. Backwards 

tracing was not considered, and Boscawen was not cited by the court. 

11.145 You might think that this is all just a matter of theory: after all, how much difference in 

practice will it make whether the beneficiary (I) is entitled to be subrogated to a charge 

over the property, or instead (2) has the right either to elect an ownership claim or a 

lien following bachvards tracing? Of course the latter right to elect is itself a valuable 

right, but since both (I) and (2) establish proprietary rights, why should we be troubled 

whether the rights acquired are restitutionary, or arise by electing how to deal witl1 the 

asset as the proceeds of an application of trust property in the traditional way? There is 

a signilicant difference, however, when we consider the case of an innocent recipient of 

trust property. Why? Well, notice that the subrogation claim does not turn on the fact 

that the debt that was paid off with trust money was a sernred debt. The right to be sub­

rogated applies to the payment of any debt the recipient makes with trust properly. Of 

course, this right to be subrogated to the payment of an unsecured debt will only give 

the beneficiary a personal right against the recipient to repay the money expended on 

the debt, and where the recipient is a trustee this will be a pointless, additional right, 

because the trustee is strictly personally liable to restore tile trust anyway ( 11.17 et seq); 

the same applies to the case of a third-party recipient who knows that the property in his 

hands is trust property; he will be strictly personally liable as well; but an innocent re­

cipient, whilst liable to hold the trust property or traceable proceeds in his hands as trust 
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Property-ie the beneficiary can spe 'Ii II 
. . Cl ca Y enforce the t . 

him-ts not personally liable 10 dig int h ' rust over this property against 
'f o ts own pocket I 

seq). But I the subrogation claim is av .1 bl h . 0 restore the trust (11. 162 et 
. a, a e, I en 11 is likel th I . 

will be personally liable to restore the I Y at I 1e innocent recipient 
rust lo a large e I b . 

" ,ay people spend money, they almost I d _x ent, ecause if you think of the 
a ways o so in th d · h 

for gifts and over-the-counter shop sal ( e isc arge of debts. Except 
es see Penner (1996 )) 

money pay off contractually incurred d bt f . a • most expenditures of 
e s o one kind or an th Wh 

restaurant bill at the end of dinner you p ff O er. en you pay your 
' ay O a contractual d bt · d 

dered the meal; when you pay for your va 
1
. • e incurre when you or-

ca 1011 you pay off th d b . 
booked the holiday. Everything you ever bt d ' e e I incurred when you 

1Y on a ere 1t card ie O d' 
that you must ultimately discharge Thus .,f b Ii . • n ere 11, creates a debt 

· a ene ctary can be sub I d h . 
of all the debtors whom a recipient pays off with 1 1 

roga e 10 I e rights 
rus money, and, as we have just seen 

most payments a person makes discharge debts then th b Ii - . ' 
f I . . • e ene ctary 1s subrogated to 

an array o persona claims against this innocent recip'e 1 'th h 
1 . . 1 n , Wt I e resu I that, contrary 

to what the trad1t1onal law teaches us the innocent e · · 1 · I I 
. ' r ctpten is arge y personally liable 

to restore the trust out of lllS own pocket Although th · , f . . . . . . _ • ose in iavour o a restllullonary 
analysis of liabili ty for receipt of trust property would be happy 'th h 1 . w1 , per aps exu t in 
this result (see eg Hayton and Mitchel.I (2005), at 11-26), it cannot be the case that thi~ 
general right of subrogation can stand alongside the conventional law under which an 
innocent recipient of trust property is 1101 personally liable to restore the value of any 
trust property or traceable proceeds he receives. It is perhaps worth noting that Lord 

Millett, when giving the leading decision in Foskett, the most important tracing and 
claiming decision in a century, specifically denied that tracing had anything 10 do with 
unjust enrichment and, further, when discussing the claims available to a beneficiary 
when he traces his equitable interest into the hands of a recipient, did not even mention 
the Boscawen subrogation claim. 

11.146 One final note about Boscawen: in the quoted passage Millett LJ considers that a benefi­
ciary is entitled to a charge over land that has been improved with traceable value. In Re 
Dip/ock ( 1948) such a charge was denied beneficiaries under a will where the innocent 
recipient was a charity that was mistakenly paid by the executor, on the ground that a 

charge, being enforceable by sale, might require the charity to sell the property, and 

therefore the consequences of imposing a charge would do more than merely restore 
the plaintiff, but cause the charity a significant actual loss. The question is a ~ifficu~t o_ne 
because such a case is not equivalent to the usual case of an innocent reetp1ent ffiL'{ ­

ing' trust property or proceeds with his own; the usual case of_ •m~ing' is combining 
money in one bank account and drawing upon money from this mtXed f~nd to buy ~ 
new asset. Spending money to make an improvement is not equivalent to purchasmg 

a share of an asset: it is paying for a service (and, usually, some ~aterials) the perfor­

mance of which does not consist in the acquisition of any new .,tern of property,dbult 
. . h I of somethmg already owne . t 

which may although not necessarily, raise I e va ue h. 1 . 1 • Ii . hould sinlply be able to trace is va ue in o 
seems simplistic to say that a bene etary s . . h - _ 

. vice and materials and thence mto t e un 
the money spent on the improvement ser h . h the property increased in value or the 
proved property regardless of the extent tow " 
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. . h . t ,·mprover of charging the property. We await a rigor 
mconvemence to t e mnocen ous 

examination by the courts. 

Tracing at common law ~nd the queSt 

for a fiduciary relationship 

11 .14 7 If a fraudster gets you to transfer your watch to him, say in exchange for a forged and 

worthless cheque, and the fraudster sells the watch for £ IOO, which he banks in his own 

current account, and then draws upon the account to purchase a car, the position at 

common law has traditionally been understood to be that you had no right to claim any 

share of the car as your legal property. The supposed reason for this result was that the 

common law rules of tracing were much less sophisticated than those of equity. In par­

ticular, the legal owner of property had a much harder time claiming any rights in trace­

able proceeds once his value had been added to a bank account, because, it was believed 

the comm on law could not trace through mixtures of value. ' 

11 .148 

11 .149 

11.150 

The idea that the common law was mentally deficient in this respect is clearly belied by 

the fact that the common law developed principles to deal with the mixing of goods, as 
where a quantity ofone individual's oil was mixed with that of another ( 11 .112), or the 

rule in Clayton's Case, whereby a bank balance is treated as a series of individual debts. 

The real issue becomes clear when we pay attention to the distinction between trac­
ing and claiming. The common law, no less than equity, was and is capable of tracin 

through the proceeds of exchanges; but, unlike equity, the common law resists giving th! 
legal owner a new legal entitlement to proceeds (see Smith (1997), at 321-39). 

Recall the two different theoretical bases for the beneficiary's right to claim the pro­

ceeds of trust property following the tracing exercise ( 11 .139), the 'exchange product' 
theory and the 'powe_r i11 rem' theory. The authority for the 'exchange product' theory in 

respect of legal title, 1e that a legal owner may claim legal title to the proceeds acquired 
10 exchange for his property, is frail. The foundational cases in favour of the theory are 
Taylor v Pl11mer (1815) and Bn11q11e Beige po11r l'Etranger v Hambrot1ck (1921), but it is 

no_w generally acce_pted that the former case was decided on equitable, not common Jaw, 

prmciples (sedmith (1995); Khurshid and Matthews (1979); Matthews (1995b)), and 
the latter case is unsatisfactory, first, because two judges in the CA based their decision 

on ~aylo~, _and the other on equitable principles and, secondly, because the case is better 

exfpthamel _10 _terms of a power in rem (see eg Khurshid and Matthews ( 1979)), ie a power 
0 e P arnllff to acquire title in the d 

. . 
1 

h procee s, not on the basis that he automatically 
acquires !tt e to I e proceeds on exchange. 

The issue came up for considerar · L' k • 
the firm of Lipkin Go C 

100 10 'P III Gorman v Karpnale ( 1991 ). A solicitor of 
rman, ass, used his sig · h • . 

firm's client account wh • h h h mng aut onty to withdraw funds from the 
' ic e t en 10st gambling. The firm sued Karpnale Ltd, which 
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owned the Playboy Club in Mayfair where Cass bl d 
I 

gam e away the money The money 
was clear y trust money, and Cass clearly sto d · fid . . . .' 

f h 
. . 0 10 a uc1ary pos11Ion with respect to 

the use o t e money, 1f not as a trustee himself th . 
. , so ere was no quesllon that had the 

case been argued on equitable pri nciples the trust mo • h h b . 
. I I' ' ney m1g t ave een traced, 1fthe 

transact1ona mks could be shown, into the hand f th Cl b Th 
I s O e u . e case, however was 

argued on Yon common law principles of restitution . The HL decided that despite the 
fac t that Cass became the legal owner of the money I ' thd f h . . . 1e w1 rew ram t e chent account, 
the firm,retamed a sufficient legal interest in the money lo claim that the Club received 

the firms mon~y at common law. Since the firm clearly did not intend the money to 

go to '.he Club, '.ndeed the firm was ignorant of the transfer of the money, the Club would 
be unJuslly enriched unless it was a bona fide purchaser of 't B h h Cl b . . 1 . ecause, owever, t e u 
~cqu1red !Ille to the money by wagering contracts, the court reasoned (almost certainly 

incorrectly) that as such contracts were void in Jaw, the Club did not in the eyes of the 

law give valuable consideration for the money and, therefore, the Club was held liable 10 
a restitutionary claim. (Wagering contracts have since been made legal and enforceable 
under the Gambling Act 2005, ss 334, 335.) 

11.1s1 Lord Goff said the following: 

11.152 

It is well-established that a legal owner is entitled to trace his property into its product, 
provided that the latter is indeed identifiable as the product of his property. Thus in 
Taylor v Plumer . .. , where Sir Thomas Plumer gave a draft to a stockbroker for the 
purpose of buying exchequer bills, and the stockbroker instead used the draft for buying 
American securities and doubloons for his own purposes, Sir Thomas was able to trace 
his property into the securities and doubloons in the hands of the stockbroker. and so 
defeat a claim made to them by the stockbroker's assignees in bankruptcy. Of course. 
'tracing' or 'following' property into its product involves a decision by the owner of the 

original property to assert his title to the product in place of his original property. 

This is sometimes referred to as a ratification. I myself would not so describe it; but 
it has, in my opinion, at least one feature in common with ratification, that it cannot 

be relied upon so as to render an innocent recipient a wrongdoer. [Emphasis added.} 

There are two things to note about this description of common law claims to trace­

able products. It undermines the 'exchange product theory: since it depends upon the 

owner's assertion of his title to the proceeds. Secondly, the legal interest in the proceeds 

can not 'be relied upon to render an innocent recipient a wrongdoer'. This means that the 
Club, which received the money innocently, was not deprived of the change of position 

defence (11.181-11.182), which can only be relied upon by defendants to restitution­
ary claims who are innocent. It also means that a third party who innocently received 

the proceeds could not be liable for the tort of 'converting' the proceeds, ie the tort of 
interfering with someone's title, which is committed, for example, by a thief who steals 
your bicycle, because that is a wrong. Thus the legal interest in the product the legal 
owner gets is a decidedly peculiar one (see also Birks (1991 ); Smith (1997), at 325-39; 
Matthews ( I 995b)). Unfortunately for our understanding of the law, the Club conceded 



11.153 

11. l 54 

376 Breach of 1rus1 

·f. hown that the firm had a legal interest in th • 1 · bl ) that 1 11 was s e 
(somewhat inexp ica Y f h Ii 's money with his own would not pre 

, d h' · ·ng O t e rm vent 
money in Casss han s, is mLXI . d by the Club so the HL did not ha 

• . h ne into that receive ' ve to 
the firms tracing I e mo Y h 'd t'ty of the firm's money with the money in Cass' 
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11 
bl given the way in which Cass had mixed it with his 

h d · ht have been untracea e . 
an s mig . d . . monly held that with regard to mixtures of money in own since as ment10ne , it is com h h • 

' h n Jaw would not trace I roug mLxtures of money bank accounts, at least, I e commo · 

. . d •ouser as Alice might have said: subsequent to the dif-But things get cunouser an cun • . 
d d d .. n 1·0 Lipkin Gorman, Millett LJ treated us to an even more ficult-to-un erstan eCISI0 

h ll . d . . • FC 'ones &Sons (Trustee in Bankruptcy) v Jones ( 1997). Following c a enging ec1S1on in " . 
fb k I b Partnership which made 11 unlawful for any of the partners 10 an act o an rup cy ya • . 

d h. count one of the partners drew cheques m favour of his wife raw on a partners 1p ac , . . , 
M J h 'd them 1·nto her account with a commod1t1es broker, and used them rs ones, w o pa1 
10 speculate on the potato futures market, making a large profit. The profits were paid 
into her account with the brokers, and the trustee in bankruptcy of the firm claimed 
them. Millett LJ held that the wife was not a trustee of the cheques or her account bal­
ance at the brokers; she did not receive the money in a fiduciary capacity. So far so good. 
But Millett LJ went on to say that she did not obtain any title at all, legal or equitable, to 
the cheques or the account balance at her brokers; the title remained throughout with 
the trustee in bankruptcy, who took over all the partnership's assets following the act of 
bankruptcy: 

. . . as from the date of the act of bankruptcy the money in the bankrupts' joint ac­
count . . . belonged to the trustee {in bankruptcy}. The account holders had no title to it 
at law or in equity. The cheques which they drew in favour of the defendant . .. were 
incapable of passing any legal or equitable title. They were not, however, without legal 
effect. for the bank honoured them. The result was to affect the identity of the debtor 
but not the creditor {ie the creditor, the trustee in bankruptcy, now had a claim against 
the brokers into the account with whom Mrs Jones banked the cheques, not the part­
nership's bank where the partnership~ account was, and on which the cheques were 
drawn) and to put the defendant in possession of funds to which she had no title. A debt 
formally owed by {the partnership's bank) to the [partners] ultimately became a debt 
owed by the brokers apparently to the defendant but in reality to the trustee. 

As both Birks (1997a) and Smith ( 1997, at 328 et seq) have pointed out, this is very 
difficult to reconcile with the orthodox law of property. When Millett LJ says that 
Mrs Jones was put ' in possession' of the funds, he seems to be making an analogy with 
the case of a misappropriated chattel. As we know (2.64), legal title to chattels is very 
robust. A thief acquires no title to what he steals from his victim, so he cannot pass 
the victim's title to a purchaser Th 'd k · th ' 

• e I ea at wor m JS passage appears to be that 
Mrs Jones never acquired any title to the cheques (this is probably true, as the cheques 
themselves were chattels), but also acquired no title of any kind to her account bal-
ance at her brokers But an ace t b I · h 

· oun a ance 1s t e sort of property known as a chose 
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.11 action or 'thing in action', a personal right 
10 

b 'd . 1 
, , h . h . e pat a certain sum. One cannot merely possess sue a ng t Without having 'rtl , t h . 
. . I I e O I at right, because the right is all there ts. Ett 1er Mrs Jones had a right to be p ·d th b I 

d. ai e a a nee of her account at the brokers or she td not: she could not have that right b t 
1 1 

. 
. . . . u a I 1e same time not have that nght, 1e have the right without having 'title' 10 -

1 1 
h h . . 

, • • 1 • n s ort, I ere 1s no possible conceptual d1stmct10n between 'title' and 'possessi· • th t k h . 
the chattel work. on a can ma e t e analogy with 

It should also be noted that if Millett's analysis is right, the position of banks and other 
account holders like Mrs Jones becomes impossible, because if the true title to the bank 
balance belongs 10 someone other than the person who opens the account, the bank 
will commit a wrong if it pays the account holder. But how is the bank to know that 
someone else 'really' has title to the bank balance? Thus, if Millett LJ is right, then banks 

are placed under an enormous risk they can do nothing to prevent every time their 
customers pay funds into their accounts (see further Matthews ( 1995b); Smith ( 1997), 
at 329-30). 

Jl,156 Millett LJ might better have made an analogy with the legal device of the 'power of 
attorney', whereby one person is empowered to deal with the legal title of another per­
son. Such an analogy does not provide a workable interpretation of MiUett LJ's views 
as stated, however, since Millett LJ does not allow that Mrs Jones had any power of any 
kind over the property here. Birks ( 1997a) argues that nevertheless the case should be 
understood along the 'power in rem' analysis following Lipkin Gorman . 

11.157 On the positive side, in this case Millett LJ, emphasising the difference between tracing 
and claiming, argued that the tracing rules should be the same at both common law and 
equity: 

1 11.158 

There is no merit in having distinct and different tracing rules at law and in equity. given 
that tracing is neither a right nor a remedy but merely the process by which the plaintiff 
establishes what has happened to his property and makes good his claim that the assets 
which he claims can properly be regarded as representing his property 

Because of the supposedly superior tracing process recognised in equity, and because eq­
uitable remedial rights in the form of an equitable charge or an equitable co-ownership 
claim are available to the plaintiff who can establish an equitable claim to tra~e~ble 
proceeds, the law of England has been coloured by plaintiffs arguing_ that the onginal 
misapplication of their property involved a breach of fiduciary duty. ~1ke '.rustees, fidu­
ciaries such as agents or company directors who misapply their prmc1pals property are 
liable to account for the misapplication (11-1S), and principals may trace the val_ue of 
the property transferred using equitable tracing rules and avail themselves of equitable 
claims to the proceeds. These proprietary claims are, of course, most valuable in the case 
where the defendant is insolvent. The high-water mark of this development ~ccurred 
in Chase Manhattan Bank v Israel-British Bank (1981) (5.22), in which Goulding I ap-

1 . h' t of thin air so as to allow a bank, peared to manufacture a fiduciary re at1ons 1p ou 
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. . "d $? 1 another bank, to trace into the proceeds remaining . which mistakenly pa, _m o in the 

recipient bank's hands. 

11.159 1 w, d I L d ballk Girozentrale v /s/i11gto11 London Borough Cou11cil ( 1996) ti n est eutsc 1c an es le 

HL h Id h . . to be wrong (As we have seen, the HL also rejected the 8. k e t 1s reason mg · . . 1r s/ 
Chambers theory of the resulting trust, which would have Justified the decision (5.23).) 

H L d B Vne Wilkinson did state, obiter, that the result m Chase Manhatt owever, or W\ - · t111 
could be justified on the basis that when the reci~ient bank learne~ of the mistaken pay­
ment, its conscience was affected, at which point equity would impose a constructive 
trust over the money received. This justification seems quite wrong, and as a mere obiter 
dictum should not be followed: the constructive trust seems to be raised on nothing more 

than the recipient's awareness that he owes the plaintiff a certain sum, ie that he must 

repay an equivalent amount to that which he received. This is just a normal everyda 

recognition of a legal liability to pay a debt, no different in principle from a recognitio~ 

of any other kind of debt, such as a debt to pay one's credit card bill. The mere realisation 

that one is indebted does not turn one into a trustee, or a fiduciary, or a wrongdoer in 

equity, and therefore there is no basis for the imposition of a constructive trust here. The 

better view is simply that C/1t1se Ma11/iatta11 was wrongly decided (see Millett ( J 998a)). 

Tracing from legal title to secure an equitable interest 

11.160 To review where we have got to in 'tracing at common law' so far: although there seems 

no good reason why the rules of tracing through exchanges, whether through mixed 

bank accounts or not, should differ in common law from equity, there may be good 

reasons not to allow legal owners to acquire by operation of law legaJ title in the trace­

able proceeds that derive from exchanges with their legaJ title, for reasons that become 

apparent, as we have just seen, in the case of banks if Millett LJ's analysis in FC Jones is 

correct. The most that seems reasonable is to allow such claimants to assert their title in 

proceeds via the somewhat strange 'power in rem' devised in Lipkin Gormt111. As Smith 
( 1997, at 330) argues: 

11.161 

{C}ommon law rights ... serve as a baseline. They can be trans[ erred at will by the one 

who holds them. If it is necessary to change the result. one looks to equity, which can 
encumber legal rights in various ways .. . It is true that equitable proprietary rights may 
be hidden. but for this very reason, they are fragile, always destroyed where a bona fide 

purchaser acquires a legal interest for value without notice of the equitable rights. {See 
also Matthews {1995b).] 

For this sort of reason it has been suggested that a legal owner should be able to trace 

into '.he proceeds acquired in exchange for property he owned, not so as to acquire legal 
litle m the ~roceeds, but rather an eq11itab/e one. As we have seen, in cases of property 
transferred m breach of fiduciary obliga11·on (11 15 d · ff d (4 30) . • an m some cases o rau . , 
equi~ will allow the wronged party to trace into the proceeds acquired with the property 
to which he had legal title. 
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Personal clai_ms against recipients of trust 
pro~erty or its tra~eable proceeds: knowing 
receipt and knowing dealing 

1 

_j 
A recipientllofr~~t property transferred in breach of trust or its traceable proceeds will 

be pers~n~ y ta e t~ account for his handling of that property, just like the breach in 
trustee 1s, 1f he knowingly deals with the property a h" • • . . g 

. . , . . . s 1s own, 1e mcons1stently with the 
beneficiaries equatable lltle to 11. That is he will be liabl t d " · h" 

. . , . e o 1g mto 1s own pocket and 
restore to the beneficiaries the money value of the property h d ·f · h" e spen s as 1 1t were ,s 
own. ll1ere are two sorts of case: the first occurs when a perso · 

1 n receives rust property or 
its traceable proceeds knowing that it was transferred in breach of trust; clearly he should 

hold the property for the benefit of the beneficiaries-normally, this would involve re­

turning the proper~ to th_e trustees, unless it was clear that the trustees had fraudulently 

breached the trust, m which case the recipient should apply to the court for directions. 

lfhe acts properly in this way, the recipient will not be personally liable. If, however, he 

acts otherwise, treating the property as his own or in any other way inconsistent with the 

rights of the beneficiary, then he will be personally liable to restore the money value of 

whatever is lost. ln essence, then, this knowing recipient will be treated as ifhe is a custo­

dian trustee (1 0.58) of the property: he has no obligations to carry out the terms of the 

trust himself, but must hold the property to the order of the rightful trustees of the trust 

and, if he acts otherwise, will be personally liable for his breach of that trust. As Mitchell 
and Watterson (20 IO) put it: 

Liability for knowing receipt is a distinctive, primary, custodial liability, which closely 
resembles the liability of express trustees to account for the trust property with which 
they are charged. {Emphasis added.) 

In view of this, we can understand why the knowing recipient is t raditionally called a 

constructive trustee. He is not an express trustee, of course, because he did not agree to 

hold the property on trust when he received it; rather, equity imposes upon him the duty 

of custodian trusteeship. 

The second case, 'knowing dealing: is a minor variation. Where a non-bona fide purchaser 

receives trust property or its proceeds ignorant of the breach of trust by which it came to 

him, but then later learns of the breach of trust, then at that point he will be treated the same 

as the knowing recipient; ie as a custodian trustee. He will not be liable for any untraceable 

dissipations of the trust property he makes up to that point, but thereafter he is person­

ally liable to restore the trust for any further dissipations of the trust property. Similarly, 

where a person receives funds perfectly properly as an agent of the trust, but then know­

ingly deals with the property inconsistently with the trust, he will be personally !table for 

any loss. A classic case is Lee v Sankey ( 1872). Solicitors received the proceeds of the sale 

of trust property and held it for further investment, and this was perfectly correct under 
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H 
, knowing this was a breach of trust they transferred 

the terms of the trust. owe\er, h h I Part 
I of the trustees who dissipated t e w o e amount. The solicit 

of the funds to on y one • th t . Ors 
II I. ble for the loss. Because in these cases e cons ruct1ve trusteesh · 

were persona )' ta d b J h 1P 
. h . t of the trust property or its procee s, ut w 1en t e recipient o I 

arises not on t e rece1p d 1· b·1· < 'kn . n y 
h. 1· bil"ty is traditionally calle ia I ity ,or owing dea)· • 

later learns of the trust, t IS ia 1 1ng. 

A similar but distinct case is Andrews v Bo11sfield ( 184? The case involved someone Who 
. d I fth t ust funds Inconsistently w1tl1 the terms of the trust, the b had receive a oan o e r · . or. 
"d oneys to the trustees which were lost. He was liable to repay the loan again 

rower pa1 m ' • d al" b • 
this time properly. The case is not really one of knowing e mg,_ ecause the money 
he paid to the trustees was not trust property. The correct way to VJew the case is that a 
debtor cannot effectively discharge his debt to the trust if he knowingly pays the trustees 
in circumstances where the payment would not be consistent with the trust terms. He is 
treated as making a payment to the trustees personally for their own benefit, not a pay. 

ment to them as trustees that discharges his debt to the trust. 

The current standard of knowledge 

In preceding paragraphs we referred to k11owi11g receipt and dealing. What does the re­
cipient need to know to be fixed with the liability of a custodian trustee? The law gov. 
erning the knowledge required is extraordinarily confused, largely because in a series of 
cases the courts did not appear to distinguish between liability for assisting a breach of 
trust, liability for knowing receipt or dealing, and the knowledge or notice that would 
prevent someone from being a bona fide purchaser of trust property, ie the knowledge 
which would make a purchaser for value proprielarily liable to the beneficiaries as a 
holder of trust property (see Harpum (1986)). Seconclly, the issue had not reached the 
HL in a long time, nor has it yet been addressed by the UKSC, and there are conflicting 
opinions in the CA. In the case of BCCI v Akindele {2000) the CA tried to start afresh 
from first principles, but the decision is unsatisfying. First, we will undertake a brief 
review of the law leading up to Akindele. 

11.166 In Baden v Socititti Gtintirale (I 992), Peter Gibson J distinguished five categories of 
knowledge: 

(i) actual knowledge; (ii) wilfully shutting one's eyes to the obvious; (iii) wilfully and 
recklessly failing to make such inquiries as an honest and reasonable man would make· 
(iv) knowledge of circumstances which would indicate the facts to an honest and rea~ 
sonable man; (v) knowledge of circumstances which would put an honest and reason· 
able man on inquiry. 

Knowledge in all of these categories is sufficient to fix the defendant with 'notice', the 
Slandard of cognisance that applies in determining whether a person has 'notice' of a 
breach of trust or the benefici ' · h c · arys ng ts. ategory (1), actual knowledge is narrower 
than 'actual notice' (recall 2 66 et s ) b I I . . ' . . . · eq , u actua notice might cover categories (1), (11), 
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and (iv), as covering facts that would be apparent if all available information were tak­
en i_nto account. The 'construc_live' knowledge described in (iii) and (iv) appears to be 
equ1_valent to a ':arrower vers'.01'. of constructive notice, with (iii) adding an element 
of_d1shonesty or wan: ~f prob1o/, as it is sometimes put. Categories (i) to (iii) together 
n11ght be_ regarded as dishonest knowledge showing a want of probity, whereas knowl­
edge 10 (_iv) a_nd (v) wou_ld not, because the defendant may fail to draw the right infer­
ences or 10qu1re appropnalely because he was foolish or otherwise unreasonable, but not 
actually dishonest (see Agip, per Mill ell J, al 11.91 ). 

The authorities do not indicate a uniform standard of cognisance that will fix a recipient 
of trust property or lls proceeds with the obligation to hold the property as a custodian 
trustee. In Re Mo11tag11's Settlement Trnsts ( 1987), Megarry VC was unwilling to fix a vol­
unteer recipient of chattels in breach of a family trust, who later sold them, with personal 
liability to repay their money value. He held that even if the recipient had once known 
that the chattels were property of the trust, he would not be personally liable where 
he had honestly forgotlen that they were. Megarry VC clearly distinguished between 
notice and knowledge; only the latter was sufficient for acquiring personal liability as 
a custodian trustee. Mcgarry clearly regarded personal liability as liability to account 
'as a constructive trustee: ie on the traditional basis that the recipient himself breaches 
his custodian trusteeship. Where the recipient is innocent, then he cannot be liable for 
breach of trust because he has not acquired the obligation of a custodian trustee. 

In Agip and El Ajou v Dollar Land Holdings pie (1993), Millett J appeared to hold that 
something less than actual knowledge is sufficient. Comparing his view with that of 
Vinelott J's in Eagle Trnst pie v SBC Securities Ltd ( 1992) he said: 

Vinelott J based liability firmly on inferred knowledge and not on constructive notice. 
For my own part, I agree that even where the plaintiff's claim is a proprietary one, and 
the defendant raises the defence of bona fide purchaser for value without notice, there 
is no room for the doctrine of constructive notice in the strict conveyancing sense in a 
factual situation where it is not the custom and practice to make inquiry. But it does nor 

follow that there is no room for an analogous doctrine in a situation in which any hon­
est and reasonable man would have made inquiry ... I am content to assume, with· 
out deciding, that dishonesty or want of probity involving actual knowledge (whether 
proved or inferred) is not a precondition of liability; but that a recipient is not expected 
to be unduly suspicious and is not to be held liable unless he went ahead without further 
inquiry in circumstances in which an honest and reasonable man would have realised 
that the money was probably trust money and was being misapplied . .. Moreover. I 

do not see how it would be possible to develop any logical and coherent system of resti­
tution if there were different requirements in respect of knowledge for the common law 
claim for money had and received, the personal claim for an account in equity against a 
knowing recipient and the equitable proprietary claim. In the present case, for example. 
it would be illogical and undesirable to require the plaintiff ro assert a proprietary claim 
he does not need in order to avoid the burden of having to prove dishonesty or ask the 

court to infer it. 
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Trust pie (No 3) ( I 995): 

. "ff} 1 d to establish constructive notice on the part of each of the de-
{The plaint, attemp e . . 

. 1 d detailed examination of every document, letter. record or 
fendants by a met,cu ous an . 

. h h ·t th ew any light on the true ownership of the {relevant] shares minute to see w et er I r 
. ~ 1 d ·th ,·n•tant recall of the whole of the contents of his files-wh,ch a care1u rea er-w1 , 

h d ct d That is not the proper approach. Account officers are not detec-ought to ave ete e . . 
• u I d nt,·1 they are alerted to the possibility of wrongdoing, they proceed t1ves. n ess an u . 

and are entitled to proceed, on the assumption that they are dealing with honest men. 

In order to establish constructive notice it is necessary to prove that the facts known 
to che defendant made it imperative for him to seek an explanation, because in the 
absence of an explanation it was obvious that che transaction was probably improper. 

Thirdly, Millett I clearly seems keen to bring together the common law restitutionary 
claim for unjust enrichment (5.23) (the claim for 'money had and received') with the 
recipient's personal and proprietary liability to form 'a logical and coherent system of 
restitution'. Thus we have an early indication of Millett J's view that the stranger's liability 
of any kind for receipt of trust property attracts restitutionary reasoning. As regards 
the standard of knowledge for a voltmteer recipient, although Millett J cited the view of 
Megarry VC in Re Montagu's, he regarded this issue as controversial, implicitly doubt­
ing whether Megarry VC got it right. Nevertheless, in Westdeutsche Landesbank, Lord 
Browne-Wilkinson specifically approved Re Montagu's. We will consider later whether 
the liability of recipients of trust property should be understood as a kind of restitution­
ary liability for unjust enrichment (11 . 176 el seq). 

11.170 In three decisions of the CA-Houghton v Fayers (2000); Bank of Credit and Commerce 
lllternational v Akindele (2000); Brown v Bennett ( 1999)-a requirement of some kind of 
knowledge was applied. All courts cited Hoffmann L/'s formulation in El Ajou v Dollar 
Land Holdings pie ( 1994): 

(T]he plaintiff muse show, first , a disposal of his assets in breach of fiduciary duty; sec· 
ondly. the beneficial receipt by the defendant of assets which are traceable as represent· 
ing the assets of Che plaintiff; and thirdly. knowledge on the part of the defendant that 
Che assets received are traceable to a breach of fiduciary duty. 

This passage would appear to indicate that the defendant must have some actual or 
'naughty' knowledge of the offending transaction, but in Houghton, Nourse L/, deliver· 
ing the judgment of the court, went on lo say (citing Belmont Finance Corp11 v Williams 
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Furniture Ltd (No 2) ( I 980)) that the defendant would be personally liable for receipt if 
he knew or ought to have known the money was paid in breach of fiduciary duty, thus 
adopting a standard of constructive knowledge. 

In Akindele, the defendant, Chief Akindele, a Nigerian businessman, entered into a 
transaction with International Credit and Investment Company (Overseas) Limited 
(ICIC) (a company controlled by the BCCI group) to 'purchase' shares of BCCI 
Holdings for$ 10111, though upon the payment of the $ IOm the shares would continue 
10 be held in the names of the present holders. Following a minimum period of two 
years, the defendant could require the 'sale' of the shares, to be arranged by !CIC, such 
that the defendant would receive a price equivalent to $!Om plus 15 per cent per an­
num compounded annually. (The defendant was also entitled under the agreement to 
acquire any shares issued pursuant lo a rights issue by BCCJ holdings, which he did on 
one occasion, at a cost of $330,680.) Despite the framing of the transaction as the sale 
of BCCI Holdings shares, it was understood by all concerned that the transaction was 
essentially to be regarded as an investment vehicle by which the defendant could earn a 
high rate of in le rest if he left his money with ICIC for a minimum period of two years. 
The transaction, however, formed part of a fraudulent scheme of the claimant's employ­
ees, under which the receipt of the defendant's money, combined with the fact that he 
was not registered as owner of the shares during the period of the investment, meant 
that the employees were able falsely to represent that a dummy loan to a third party was 
performing normally. In due course, following the expiry of the two year period, the de­
fendant enforced his rights under the agreement, receiving a payment of$16.679m. The 
plaintiffs sought to establish the defendant's personal liability as a 'knowing recipient' of 
money fraudulently paid in breach of fiduciary obligation. Nourse LJ, giving judgment 
for the CA, undertook a review of the authorities governing the requisite degree and 
character of knowledge necessary to fix a recipient with personal liability to restore the 
value of the assets received. He held that, while a defendant need not be found to have 
acted dishonestly in receiving the trust property, he mus I have known something about 
the breach of trust to be liable; however, he expressed 'grave doubts' about the useful­
ness of the Baden categories of knowledge in determining personal liability for receipt. 

He said: 

What then, in the conteKt of knowing receipt, is the purpose to be served by a catego· 
risation of knowledge? It can only be to enable the court to determine whether. in the 
words of Buckley LJ in Belmont (No 2), the recipient can 'conscientiously retain {the] 
funds against the company' or, in the words of Megarry VC in Re Mo~tagu's Settlement 
Trusts, '{the recipient's] conscience is sufficiently affected for it to be r1ght to bind him by 
the obligations of a constructive trustee'. But if that is the purpose, there is no need for 
categorisation. All that is necessary is that the recipient's state of knowled?e should be 
such as to make it unconscionable for him to retain the benefit of the receipt. 

For chese reasons I have come co the view that, just as there is now a single test of 
dishonesty for knowing assistance. so ought there to be a single test of knowledge 
for knowing receipt. The recipient's state of knowledge must be such as to make ,t 

I ' ----~ . .-- -
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. . d t ppreciate that the question whether the defendants awareness in the requires a JU ge o a . . , 

case before him is sufficient to make his treatment of the property as his own uncon-

scionable' will often require a fairly subtle and nuanced appreciation of the particular 

facts in their surrounding context. 

11 .173 Nourse L) is further mistaken to think that his declaration of a single test of knowl­

edge for knowing receipt by reference to unconscionability is a proper parallel to Lord 

Nicholls' adoption of a standard of dishonesty for knowing assistance. 'Dishonest', unlike 

'unconscionable', is much less a legal term of art, and it was to a common, member-of-a­

jury understanding of dishonesty that Lord Nicholls appealed. Even so, as we have seen 

{11 .85 ), he then went on to elaborate in some detail what should count as dishonest; 

Nourse L) here undertakes no similar effort with a term that is much less likely to have 

any commonly well-grasped sense. 

11.174 ln summary, it is probably fair to say, subject lo the issue raised at 11 .175, that as things 

stand at the moment, a recipient who has given value for trust property will fail to be a 

bona fide purchaser if he has actual knowledge or some sufficiently strong suspicion of 

the breach of trust to 'affect his conscience'. What counts as suspicious will presumably 

vary according to the normal modes of carrying out the specific kind of transaction in 

issue, ie whether he purchases land, securities, chattels, and so on. Where he is fixed with 

knowledge of a breach of trust, so that even ifhe purchased the legal interest in the trust 

property for value he would not count as a bona fide purchaser, thus making him liable 

lo the beneficiary's proprietary against the trust property, it is not clear if the recipient 

is thereby also immediately personally liable to account as a custodian trustee because 

of this knowledge, simply because the recipient might have some sort of 'constructive 

knowledge' of the breach of trust that does not equate to the sort of knowledge which 

would make it 'unconscionable' to 'retain the benefit of the receipt; in other words, to 
have been able to deal with the ty · d · · proper receive as his own. Despite the recent CA 
decision in Akindele it is prob bl · ak · a Y wisest to m e reference to the range of views ex-
pressed by different judges that we have seen, as even if Nourse L)'s 'unconscionability' 
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test prevails in name, much will _have to be done to sort out exactly how knowledge and/ 
or notice are relevant to its application. 

In Criterion Properties II Stratford UK Properties (2004), the HL more or less said that 

Akindele was decided on an entirely faulty legal analysis. Lord Nicholls made the point 
this way: 

I respectfully consider the Court of Appeal in Akindefe's case fell into error . .. ff a 

company (A) enters into an agreement with B under which B acquires benefits from A, 

A's ability to recover these benefits from B depends essentially on whether the agreement 
is binding on A. If the directors of A were acting for an improper purpose when they 
entered into the agreement, A's ability to have the agreement set aside depends upon 
the application of familiar principles of agency and company law. If. applying these 
principles, the agreement is found to be valid and is therefore not set aside, questions of 
'knowing receipt' by B do not arise. So far as B is concerned there can be no question of 
A's assets having been misapplied. B acquired the assets from A, the legal and beneficial 
owner of the assets, under a valid agreement made between him and A. If. however, 
the agreement is set aside, B will be accountable for any benefits he may have received 
from A under the agreement. 

llius in Akinde/e the CA failed first to determine whether BCCI was bound by the in­

vestment agreement with Akindele. Given that the CA did not set that contract aside, it 

appears that they understood the contract to be binding on BCCI. in which case Chief 

Akindele was perfectly entitled to what he received, and no issue of knowing receipt 

arose. This certainly weakens the authority of Aki11dele, but as stated at 11.174, we are 

probably stuck with its 'unconscionability test' until the UKSC visits the issue. 

The restitutionary anal}'sis of reci~ient liability 

The impulse towards fusion 

11.176 The way third-party recipients of trust property or its traceable proceeds may be liable to 

the beneficiaries, via proprietary liability and/or fault-based personal liability for know­

ing receipt, is a remedial approach unique to equity. It does not match up with the way 

that recipients of another's property are dealt with at common law. At co'.11mon_ law, 

a person who receives the property of another in flawed circumst~nces will be hab_le 
either for the tort of conversion, and be required to pay compensation for loss, or will 

be liable to make restitution for unjust enrichment. For many commentators, this differ­

ence in treatment between equity and the common law suggests that like cases are not 

being treated alike, and thus that the current law does not provide a workable, coher­

ent, justice. The most forceful arguments that have been made have come from restlt~­

tion lawyers, who argue that liability for receipt of trust property should be analysed m 
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I. bl h d mages equivalent to the value of the chattel for his conversion 1a e to pay t e owner a , 

h h h t • s the chattel If P.s toaster is stolen by B who sells it to C then C w el er or not e re am · , , 
even if he buys from B in complete good faith, ignorant of B'~ theft, is strictly liable for 
the value of the toaster to A, even if he has sold it on to D. C 1s left to recoup his loss by 

in turn bringing an action against B. C's knowledge or ignorance ~f /\s title is irrelevant. 

Liability for conversion, because framed in terms of the wrong of interference, therefore 

covers past interferences as well as currently ongoing ones, so C who has sold the toaster 
is still liable. Furthermore, in most cases the true owner, A, does not have the right to the 

return of his chattel. He must be satisfied with the payment of money damages. While it 
has been said that equity's treatment of the recipient of trust property is an equitable ver­

sion of conversion, the disanalogies are clear. First, in equity, and unlike in common law 

conversion, the beneficiary has the right to get the trust property or its traceable proceeds 

back- he is not limited to a claim for compensation for loss. Furthermore, the recipi­
ent's personal liability is not strict in the sense that merely by acquiring the beneficiary's 

property will he be liable to pay its money value to the beneficiary. Knowledge of the 

beneficiary's rights is required. Once he knows, of course, he will be strictly liable to pay 
the money value for any dissipation of the trust property, for once he has knowledge he 

falls under the obligation of a custodian trustee. While one might achieve fusion either 

by modifying equitable liability for receipt of trust property so that it matches up with 
common law conversion, or vice versa, or modify each to split the difference in some 
way, as far as I know no commentator presently advocates such a course. 

From the restitutionary perspective, the recipient of trust property is liable simply be­
cause he has been unjustly enriched, ie is now wealthier than he should be, at the benefi­

ciary's expense. Thus he should reverse this situation, by paying back the same amount 

to the beneficiary, thus restoring the status quo ante. This claim, then, is not for com-
pensation for a wrong as in convers1·on b t u· · · th · · · , u res tutionary, 1e . e rec1p1ent must give up 
the gain he received. The analogy he · ·1h I · · re ts WI common aw restituttonary actions such 
as the action traditionally called the u· '' h • ' 

. ac on 1or money ad and received : for example, 
where A mistakenly pays his g bill f £50 . 

as o a second tune, forgetting his earlier payment, 
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The restitutionary analysis of recipient liability 387 

11
_179 1be now la~ge~y accepted formula for determining whether a person is liable to a restitu-

tionary cl:um 1s framed tn a series of questions: 

( I) Has the defendant been enriched? 

(2) Was the enrichment at the claimant's expense? 

(3) Was the enrichment unjust? 

(4) Does the defendant have any defence to the claim? 

To review /\s mistaken payment of his gas bill under this formula, we can see that the gas 
company was enriched by receiving £50, it came from A, and the enrichment is unjust 
because of the 'unjust factor' of A's paying the money by mistake. Under the English law 
of restitution, the claimant must prove that the enrichment of the defendant is compro­
mised by an unjust factor. lhe classic unjust factor is that of mistake, but enrichments 
tainted by unconscionability, duress, etc, also give rise to restitutionary claims. As we 
shall see ( 11 .192- 11.197), one of the problematic aspects of treating liability for the 
receipt of trust property under a restitutionary analysis is that of determining the unjust 

factor. Now to question (4). The most wide-ranging defence available to a defendant 
otherwise liable to make restitution is the defence of 'change of position'. 

The defence of change of position 

11.181 This defence was firmly established as part of English law in the HI.:s decision in Lipkin 
Gorman (11 . 150) . The Playboy Club was able to reduce its liability on the basis that it 

had innocently 'changed its position' in response to its receipt of the money from Cass, 

by paying him significant amounts on his winning wagers. Lord Goff said: 

Where an innocent defendant's position is so changed that he will suffer an injustice if 
called upon to repay or to repay in full, the injustice of requiring him so to repay out­
weighs the injustice of denying the plaintiff restitution. If the plaintiff pays money to the 

defendant under a mistake of fact, and the defendant then, acting in good faith, pays 
the money or part of it to charity, it is unjust to require the defendant to make restitu­
tion to the extent that he has so changed his position ... I am most anxious that, in 

recognising this defence to actions of restitution, nothing should be said at this stage to 
inhibit the development of the defence on a case by case basis, in the usual way. 

11.1 82 The law has indeed since developed on a case-by-case basis, and it is beyond the scope 
of this book to examine the law in detail- if the UKSC goes 'restitutionary' in analys­

ing liability for the receipt of trust property, trusts students will then be responsible for 
knowing the law in detail (see eg Burrows (2002), at 510 et seq), but until such time 
you should merely be aware of it in outline. The ma.in points to be aware of are, first, 

that the defence arises on the basis that the defendant has made an extraordinary ex­

penditure on the faith of his greater wealth due to the enrichment, or has suffered an 

extraordinary loss because of it. Lord Goff gives the example of a person who celebrates 
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that he has been unjustly enriched and will have to return his newly acqu ired wealth 
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tion of extraordinary loss, consider this case: you receive a_ m1stak~n payment of cash of 
E.l,000, and on the way to bank it you are robbed. The receipt ofth1s much cash exposed 

you to an extraordinary risk of theft, and it may not be just to require you to pay it back 

if the risk materialises. 

Judicial support for the restitutionary analysis 

l l .183 There have been a number of obiter and extrajudicial statements by judges that argue for 

treating liability for the receipt of trust property as liability for unjust enrichment lead­

ing to a claim for restitution. In Royal Brunei Airlines, for instance, Lord Nicholls sharply 
distinguished accessory liability and recipient liability: 

Different considerations apply to the two heads of liability. Recipient liability is restitu­
tion-based, accessory liability is not. 

In El Ajou v Dollar Land Holdings pie (1993) Millen J said: 

{Knowing receipt} is the counterpart in equity of the common law action for money had 
and received. Both can be classified as receipt-based restitutionary claims. 

In Lipkin Gorma11 Lord Goff said the following: 

· /T}he recognition of the {change of position} defence should be doubly beneficial. /t 

will enable a more generous approach to be taken to the recognition of the right to 
restitution, in the knowledge that the defence is, in appropriate cases, available; and, 
while_ recognising the different functions of property at law and in equity, there may 
also 1n due course develop a more co · t t h · · · · 

nllS en approac to trac,ng claims, m wh,ch 
common defences are recognised as available to such claims whether advanced at 
law or in equity. ' 
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In respect of the final sentiment, Millett LJ in Boscawen, dealing with the claims of 

an owner in equity for recipient liability against a defendant into whose hands he 

has t raced h is value, made it clear that the change of position defence should apply. 
Moreover, he said: 

The introduction of the defence not only provides the court with a means of doing 
justice in future, but allows a re-examination of many decisions in which the absence 

of the defence may have led judges to distort basic principles in order to avoid injustice 
to the defendant. 

11_18s Writing extrajudicially Lord Nicholls ( 1998) takes Lipkin Gorman to be a catalyst in the 
development of the law, and has argued vis-a-vis recipient liability: 

In this respect equity should now follow the law. Restitutionary liability, applicable 
regardless of fault but subject to a defence of change of position, would be a better 
tailored response to the underlying mischief of misapplied property than personal 
liability which is exclusively fault -based. Personal liability would flow fro m hav­
ing received the property of another, from having been unjustly enriched at the 

expense of another. It would be triggered by the mere fact of receipt, thus recognis­
ing the endurance of property rights. But fairness would be ensured by the need 
to identify a gain, and by making change of position available as a defence in 

suitable cases when, for instance, the recipient had changed his position in reliance 
on the receipt. 

Moreover, in obiter remarks in Criterion Properties v Stratford UK Properties (2004) Lord 
Nicholls reasserted the restitutionary analysis in cases of knowing receipt. 

11.186 Finally, some support in authority for this position is provided by Re Diplock ( I 948, 

CA; aff'd sub 110111 Ministry of Health v Simpson ( 1950), HL). In that case the executors 

of a will distributed a large sum of money to various charities. It was discovered that 

the charitable gift was void for uncertainty, and so the money ought to have gone to 
the next of kin. The CA, exercising its equity jurisdiction, found the charities strictly 

liable to the personal claims of the next of kin for the value they received, subject, 

however, to the next of kin first exhausting their personal claim against the executors 
for misapplying the funds. However, while the similarities between the circumstances 
of a legatee whose personal representative had paid the money to the wrong person 

and the beneficiary whose trustee misapplies trust property to the wrong person are 

patent, it seems that the Re Diplock claim is quite an anomalous remedy, 'mired in 
its own rather complex history' (Harpum, 1994) involving equity's assumption ~f the 
ecclesiastical court's jurisdiction over wills. The case certainly reveals that ~qu1ty 1s 
not constitutively averse to award ing a personal restitutionary liability, b~t it seems 
a frail basis for revolutionising the law of knowing receipt (see also Mitchell and 

Watterson (2010)). 
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d l·tutionary analysis has not been unanimous, of cou 
The move towar a res • rse. In 

d b k Girozentrale v Isli11gto11 London Borough Council ( 1996) l 
Westdeutscl1e Lari es a71 • . Ord 

. . -1 )early affirmed, obiter, the trad11lonal formulation: 
Browne-Wilkinson qui e c 

.f h h. d party {recipient of trust property]. X. is not aware that what he has re-
Even I t et " . . . 

. . rty B {the beneficiary] is entitled to assert his title ,n that propem, If ce1ved 1s trust prope · • , . 

h deg•ee of knowledge X may himself become a constructive trustee X has t e necessary ,, · . . 
for B on the basis of knowing receipt. But unless he has the requ1S1te degree of know/. 

edge he is not personally liable to account as trustee. 

H . d •n 1-15 context the statement may be taken to be directed only 10 th owever, v1ewe L • e 
question whether the third-party recipient should,_ "".'~out knowledge, be regarded as 
having a trustee's duties and liabilities such as the hab1hty to a~count (the answer being 
'no'), leaving entirely open whether the third-party rec1p1ent might have personal liabili­
ties arising on a different basis, ie on the basis of his unjust enrichment or his interfer­

ence with the beneficiary's proprietary rights. 

Nourse LJ in Akindele ( 11 .171) strongly doubted whether knowing receipt should be 
reframed along restitutionary lines; although in Grupo Tarras v Al Sa bah (200 J) the CA 

appeared to leave the question more open. 

11 .189 Originally it was argued by restitution lawyers that liability under the 'knowing receipt' 
label was not truly fault-based, but was an unrealised form ofliability for unjust enrich­
ment, and this appears to have been the view of judges found in most of the preceding 
quotes. The currently favoured view (see eg Birks (2002a)) is that there is concurrent Ji. 
ability, both fault-based liability for knowing receipt, and strict restitutionary liability for 
unjust enrichment. This is the view advanced obiter by Lord Millett in Dubai Aluminium 

v Salaam (2003): 

Dishonest receipt gives rise to concurrent liability, since the claim can be based on the 
defendant's dishonesty. treating the receipt itself as incidental, being merely the particu­
lar form taken by the defendant's participation in the breach of fiduciary duty; but it can 
also be based simply on the receipt, treating it as a restitutionary claim independent of 
any wrong doing ... 

11 . 190 ln terms of authority, however, this more recent view seems no more plausible than the 
former view. As Smith (2000) puts it: 

It has been said that the claim in knowing receipt belongs to the law of unjust enrich­
ment, and since claims in unjust enrichment do not depend on fault , therefore it cannot 
be right that the knowing receipt claim should depend on fault. The startling conse­
quence is that not some but all of the cases on the subject are wrong. More recently. 
another line has been taken, to the effect that even if the claim in knowing receipt is 
based on wrongdoing rather than unjust enrichment, nonetheless there is no reason 
that a plaintiff cannot put to one side the claim based on wrongdoing, and sue instead 
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in unjust enrichment. The consequ f h. . 
b 

. ences O t is view are only slightly less startling· the 
cases may e right, but all of the / d · · · 

. . awyers an Judges involved fa iled to notice that there 
was another claim available to the plaint.if. d . _ . . _ _ 11,. an moreover one wh,ch renders otiose 
any ,nqu,ry into cogmt,on. That of course is the inquiry w,·th wh. h th 

. _ ,c e cases are most 
concerned. It 1s important to stress that no de'end t h _ _ i• an appears ever to ave been made 
stnctly /,able for the receipt of trust property. 

More recently, the High Court of Australia has weighed in, in Farah Co11slructio11s Ply 

Ltd v ~ay-Dee Pty ~I~ (2?07), rejecting, pretty much root and branch, the restitutionary 
analysis of the rec1p1ents personal liability. In a unanimous decision of the five-judge 
panel, the court echoed the just-quoted views of Smith: 

{T)he restitution basis is unhistorical. There is no sign of it in clear terms in any but the 
most recent authorities. It is inherent in the Court of Appeal's conclusion that for many 
decades the courts have misunderstood the tests for satisfying {personal recipient li­
ability): that is improbable. It is inherent in the conclusion advocated by Say-Dee that 
for many decades the courts have fa iled to notice the existence of a form of liability 
co-existing with {it): that is equally improbable. 

Perhaps more importantly, the court also rejected the theoretical approach of the propo­
nents of the restitutionary approach: 

The restitution basis reflects a mentality in which considerations of ideal taxonomy 
prevail over a pragmatic approach to legal development. As Gummow J said {in Rox­

borough v Rothmans of Pall Mall Austral ia Ltd (2001} at 544 {72fl: 

To the lawyer whose mind has been moulded by civilian influences, the theory may 
come first , and the source of the theory may be the writings of jurists not the deci­
sions of judges. However, that is not the way in which a system based on case law 
develops; over time, general principle is derived from judicial decisions upon particu­

lar instances, not the other way around.' 

The restitution basis was imposed as a supposedly inevitable offshoot of an al/­
embracing theory. To do that was to bring about an abrupt and violent collision with 

received principles without any assigned justification. 

One is unlikely to get a more bmtal rejection of the theory than that. Unsurprisingly. 
reslitutionary analysis proponents find the result_deplorable (see eg ~h~mbers (2007)). 

Interestingly, Hayton (2007) concludes his analysis of the case by stating. 

. . ·r. when the uniust enrichment point is crucial to a dispute, It would not be surpr,s,ng 1 , , . 

so that detailed argument from counsel on both sides is directed t_o the point, the House 
. bl . h th gh developing un;ust enrichment 

of Lords refuses to strengthen eqwta e rig ts rou . 1 . . hall undermine the knowledge requirements that restrict persona 
principles so as to w Y . . ht to ossession are at the core of the 
/iabUity {of the recipienht}. Pofs;ess~o:n:n:h::e;;: meriting protection in their own right 
notion of legal owners ip O an 
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. . f i It on the defendant's part. That is not the case for equitable inter-
1rrespect1ve o any ,au 
ests in property, tower down the hierarchy of property. 

The recipient's enrichment 

h 
. order for a claimant to establish the restitutionary liability of th As we ave seen, m e 

d , d t he must first show that he has been enriched at the expense of the claimant 
e,en an, , · h ' 

and then point to an unjust factor that makes the defendants enric ment unjust. We will 

deal with each point in turn. 

There is a long-running dispute amongst commentators on th~ law .of restitution as to 

whether someone in the position of the recipient of trust funds 1s enriched. As we know, 

unless the recipient is a bona fide purchaser, the beneficiary retains equitable title in 

the property he receives. In view of this it seems impossible to say that the recipient is 

enriched, because the beneficiary retains his beneficial title and the recipient acquires 

no beneficial title. This contrasts sharply with the case of the typical mistaken payment. 

If you pay your gas bill a second time, the gas company acquires beneficial legal title to 

your money, since you transferred it with the intention that title should pass. The gas 

company is clearly enriched because it now has beneficial title to money that was once 

yours, and at your expense since you have beneficial title no more. But the very opposite 

is the case with the third-party recipient of trust property. Traditionally, if a third party is 

in possession of property that is beneficially yours, one brings a 'title' claim, not a restitu­

tionary claim, such as a claim for damages for interference with your beneficial title if the 

property is a chattel, a claim to be put into possession if the property is land, or a claim 

to specifically enforce the trust against a recipient of trust property. From a traditional 

perspective, there would not seem to be room for a restitutionary claim in these circum­

stances, and this distinction berween title claims and restitutionary claims appeared to 

be endorsed by Lord Millett in Foskett v McKeown, and was explicitly endorsed in Millett 

(2005). (But see Chambers (2009) for a sophisticated reappraisal of the issue.) 

The unjust factor 

11.194 What is the unjust factor making the receipt by the third party of trust property unjust? 

The problem here is that the trustee, in transferring the property in breach of trust, does 

not make a mistake, nor does the recipient (at least in the vast majority of cases) acquire 

the property by acting unconscionably or by putting the trustee under duress (and, ifhe 

did, the trustee would simply have a common law claim for restitution against the third 

party, which he would be bound to pursue on behalf of the trust). Birks (1985, at 140) 

claims that the unjust factor is 'ignorance': the beneficiary's property is transferred away 

from the t~ust ~d he does not even know about it. This, argues Birks, is clearly a strong­

er case of mJust'.ce than that of the mistaken payor who pays his gas bill twice, because 

here the beneficiary could do nothing to prevent the transfer; his ignorance of the trans­
fer makes the stranger's receipt of the trust property unjust. 
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1here is, however, a glaring problem with this argument wh· h • • 
1 

h h 
. . . , 1c 1s s1mp y t at t e benefi-

ciary is typically ig~orant of all the dispositions of the trust property the trustee makes, 

whether unauthorised or authorised (except, of course, payments to that beneficiary 

himself under the terms of the trust, and sometimes not even those). The argument 

therefore proves too much. If the beneficiary was entitled to reverse any disposition of 

the trust property 0 ~ which he was ignorant, he could reverse any transaction a trustee 
undertook, whether it was authorised or not. The beneficiary's 'ignorance' of the trustee's 

dealing is simply part and parcel of the way trusts work, of the fact that it is the trustee 

who has all the legal powers to deal with the trust property and is expected to use them 

according to the terms of the trust, not according to the beneficiary's instructions (see 

also Swadling (1996b); Grantham and Rickett (1996); Bant (1998)). One might reply 

that, in the case of authorised transactions, the 'ignorance' factor is displaced by the ben­
eficiary's implicit 'consent' to authorised transactions, ie transactions within the terms of 

the trust-to the extent that the beneficiary claims any benefit under the trust at all, it is 

only to such a benefit as is within its terms, and therefore he must consent to any trans­

action within the terms. But this argument revises the unjust factor to 'unauthorised or 

wrongful transactions of which the beneficiary is ignorant'. and this does not describe 

the cases. A breach is a breach of trust whether the beneficiary is ignorant of or knows 

about it (a beneficiary's mere knowledge does not amount to consent (11.55)), so clearly 

the operative factor here is that the transaction is unauthorised; the beneficiary's knowl­

edge or ignorance is irrelevant. Thus the only unjust factor that would appear to oper­

ate is the trustee's want of authority in carrying out the transaction. (For a much more 

thorough exploration of the problems of 'ignorance' as an unjust factor, see Chambers 

and Penner (2008).) But if want of authority is the 'unjust factor', then plausibly the ap­

propriate analogy to the common law is liability for conversion, not liability for unjust 

enrichment, because dealing with the trust property without authority would appear 

to amount to committing a wrong commensurate to interfering with the beneficiary's 

property rights. Liability for conversion is strict, and so differs from knowing. receipt, 

which depends upon fault. But in view of the battery of claims that a beneficiary can 

make in cases of breach (he always has a strict liability claim against the trustee, may 
have a claim for knowing assistance against a third party, etc), it may make. sense that the 

'conversion' claim in equity is more restrictive, fault-based rather than strict. 

11.196 A similar point is put by Smith (2000): 

Writing on this subject, [Lord Nicholls (1998)} deploys the following example. A defend-
"" a gitt from the trustee. He spends ant innocently receives some money, trust prope. ·r• as 1' 

. h' h. h he would have bought anyway, and which leaves no traceable 
rt on somet rng w re h b bl · 
product. If fault is required, there is no claim; if fault is not, then t ere pro a y rs, 

because the facts are intended to imply that the defendant cannot use the defenc~ 

f 
·t· Lord Nicholls takes the view that thrs defendant should repay, 

of change o posr ron. . d i d · 
he has been made better off out of the claimant's trust fund, and rf the e,en ant ,s 

. e will onl be back to where he started. But of course the fact that 
required to repay, h Y . •ty ,. b Tty Othetwise all gi~s 
someone is only back to where he started does not ;ust, ra r , . 
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. 1 to a defence of change of position. Presumably Lord 
Id b recoverable subject on Y 

wou e · . . t gift· the plaintiff never intended the defendant to be 
Nicholls would say. this is no a ,.. . . 

. -1 was a gift• it was a gift from the trustee. lgnonng that 
• hed But ,n another sense, 1 , •• 

enr,c · . . h . a trust. This defendant might reasonably ask why he 
amounts to ignoring that t ere IS • 

. t •n court 'or what he has done over the preced,ng several 
should be required to accoun 1 1' . . , 

. h legally his own (subject only to the {pla1nt1ff s] undiscover-
years with money t at was . - h - k 

. . ) ,. -,- which he will have to dig ,nto 1s poc et to repay. He 
able equitable interest , ,a1 mg . . 

h I - t"ff hould not instead look for re/ief to his trustee, the one to 
might ask why t e P am I s . . 

t sted in the first place. But the argument for strict l1abi/ih, 
whom the money was en ru ·, 

. 
1 

. th essential 'act that there is a trust, and seek5 to treat the trust consistent y ignores e ,, 

beneficiary like a legal owner. 

The difficulty of identifying and defending a workable unjust factor which would under­

pin the restitutionary analysis is not a merely academic issue. One .of the ~1ost trenchant 
• - - f th Hi h Court in Farah v Say-Dee of the lower courts dec1s1on was its fail cntmsms o e g . . _ -

ure to do just that-the New South Wales Court of Appeal failed to 1dent1fy any unjust 

factor at all. 

Untraceable expenditure of the trust property 

11.198 The preceding considerations would seem to undercut the idea that a third-party recipi­

ent of trust property should be strictly personally liable to transfer an equivalent amount 

of value to tile beneficiary on the basis that he was unjustly enriched at the beneficiary's 

expense. They would seem to suggest that the present law, whereby the beneficiary can 

enforce the trust against tile recipient in respect of any trust property or traceable pro­

ceeds in his hands, is both sufficient and just. However, what if the recipient dissipates 

the trust property or proceeds, ie spends it on something that does not generate any 

traceable proceeds in exchange, say blows it all on a holiday? Cannot the restitutionary 

lawyer intervene at this stage? By spending the money in this way, the beneficiary's title 

is extinguished (the holiday agent is a bona fide purchaser) in a way that legally, not just 

factually, benefits the recipient, because he acquires the contractual right lo the perfor­

mance of the holiday agent, which he benefits from when he takes the holiday. 

11.199 The problem again comes down to the unjust factor: there is no mistake, duress, un­

conscionability and, as we have seen, 'ignorance' does not work either. The transaction 

is not 'vitiated' in any way on any of tllese bases. What has happened here is simply that 

the recipient has bought his holiday witll trust money-that is, he has interfered with 

the beneficiary's equitable title in tllat property. So if the recipient should be liable, he 

would be primarily liable for commining this wrong, not for being unjustly enriched at 

tile beneficiary's expense. Now, someone who interferes with one's title at common law 
can also be liable in certain circumstances to 'disgorge: ie give up, a profit earned from 

the wrong, such as where a thief steals your car and sells it at a handsome profit (see eg 
Burrows (2011 ), chs 23-26), and so by analogy we might wish to strip the recipient of the 

benefit or gain he received from tile holiday, which arose because he committed a wrong 

j 11.200 
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in interfering with the beneficiary's Lille. But comi·ng to tlii·s I - d d . cone us1on epen s upon 
saying that the 111nocenl recipient of trust property co -1 h h d _ . mm1 s a wrong w en e spen s 
the truSt property, ie_ commits a wrong in the eyes of equity. But this is precisely what the 
cases do not say. Smith (2000) again: 

The argument that suggests that personal claims based on receipt of trust property must 
line up with the strict liability in Lipkin Gorman v Karpnale seems to ignore a very basic 
truth: a beneficiary's interest under a trust is not legal ownership. Equitable proprietary 
rights are not protected in the same way as legal ones. In general, they are protected 
less well. They are always subject to destruction by bona fide purchase of a legal interest 
or overreaching, and wrongful interference with them is dependent on fault ... The 
argument for strict liability would make the most sense as part of an agenda which 
sought the abolition of the trust. and the return to a regime in which only one person 

can claim to be the owner of a given asset. That would be an odd agenda to pursue. 
when civilian systems all over the world. aware of the flexibility which the trust device 
offers, are introducing it in various forms. Certainly as the law is now. the beneficiary's 
interest under a trust attracts different incidents from legal ownership. It is not clear that 
it would make sense to abolish some of the characteristics of equitable property rights 
while leaving others intact. If liability for receiving trust property is strict, why should 
equitable interests be subject to destruction by the defence of bona fide purchase of a 

legal interest? 

The trustee is (usually} the legal owner. If he makes, for example, a mistaken payment. 
or is defrauded . .. , he will have at his disposal all of the strict liability claims which 
protect his legal title and protect him from defective transfers. On the other hand, he 
might not have a claim: he might have given the trust money away in breach of trust. 
But it does not follow from this that we must give the beneficiaries the same rights that 
the trustee would have had, had he acted properly. It is in the nature of the trust insti­
tution that beneficiaries are vulnerable to breaches of trust, in ways which they would 
not be if they were the legal owners of the trust property. To complain about this is to 

complain about the incidents of the institution of the trust. 

The contrast with the typical two-party case of restitution at common law (eg where you 

pay your gas bill twice) and the situation of breach of trust can be further sharpe~e~ by 
pointing out that, in the case of breach of trust, the beneficiary has, bes1d_es the rec1p1ent, 

a defendant who is always strictly liable for the entire loss to t~e trust, with no ch_ange of 

position defence, that is, the trustee. So while tile beneficiary~ remedial protection c~n 
look weaker from a restitutionary point of view, this is so only if one focuses only on t e 
third-party recipient. Recall the array of claims tllat can arise in a case of breach of trust 

(11.1 et seq). 

Another point to consider is that it seems fair tllat beneficiaries should_take tile_ bad,wi~ 
. ty interest in equity 1s an interest m a ,un • 

the good regarding tile fact that their proper . . interest as an interest in 

It is only because equity conc~i~es 0 ~ t~e be;~fic:~:y :e~::~~·s interest not only in tile 
a fund tllat the third-party recipient is oun Y 
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h 
. but 1·n anything he receives in exchange for it. This is an ad 

property e receives . . . Vanta e 
of one's propertv interest being treated as an mterest m the fund, not in the individ g 

' . d ' d . d Ual . f ty •n that fund But there 1s a correspon mg 1sa vantage One items o proper 1 · . . · cannot 
treat the recipient's transaction with one of the items m the fund as the dispositio 

• 1-11 • th I property as if one were the legal owner of it, equivalent to conv ~ of ones I em a , . . . ers1on. 
In order 10 make the recipient personally hable for such a transaction, 1t must be sh 

Olvn 
to have been a breach of trust by him and as we have seen (11 .162 et seq), equity .

1 . . . ~I 
not regard the transaction in this way u~le~s the rec1p1ent _due to his kn~wledge of the 

beneficiary's rights comes under the obhgat1on of a c_usto~ian trustee. This brings us 
10 

the final issue concerning the restitutionary analyses m this area of law. 

Tracing and restitution 

11 .202 At first glance, there appears to be a very stmng argument for saying that only by relying 

upon a restitutionary analysis can one explain a fundamental aspect of the law govern in 

breach of trusts, and that is that the process of tracing and claiming can only be explaine! 

as the application of restitutionary principles. The argument concerns the nature of funds. 

The restitution lawyer asks, why does the property that is tl1e proceeds of a transaction 

with trust property become in turn the property of the trust? After all, a trustee does not 

have to declare a new trust over any property he buys with money from the trust fund. 

The trust over the proceeds arises by operation oflaw. And, reasons the restitution lawyer, 

whenever a new interest in property arises by operation oflaw, the law must have a reason 

in justice for awarding it, and the most obvious reason is that otherwise the trustee would 

be unjustly enriched, because he would acquire an unencumbered legal title to property 

purchased with trust money. So the law imposes a trust over the proceeds. l11e same rea­

soning goes a fortiori in the case of tracing through substitutions made by a third-party 

recipient of the trust funds, who never undertook to act as a trustee at all. 

11 .203 This characterisation of tracing was rejected by the HL in Foskett v McKcown, most 
forcefully by Lord MilJett who said: 

The transmission of a claimant's property rights from one asset to its traceable proceeds 
is part of our law of property. not of the law of unjust enrichment. There is no 'unjust 
factor' to justify restitution (unless 'want of title' be one, which makes the point). The 
claimant succeeds if at all by virtue of his own title, not to reverse unjust enrichment. 

11.204 Unfortunately, Lord MilJett presented the picture in his decision in Foskett without suf­

ficient elaboration. ln order lo counter tile restitution lawyer's argument, and defend 

the view that the right to claim traceable proceeds flows from the rules of the law of 

property, one must focus on the nature of the beneficiary's title. As Lord Millett (2005) 

has since explained extrajudicialJy, the rules of tracing only make sense on the under­

standing that the beneficiary's right to claim traceable proceeds flows from the fact that 

the beneficiary's interest is an interest in a fund (2.69). Recent work by Smith (2009) and 

your humble author (Penner (2009b, 2014a)) elaborates on the reasons why equitable 

--- Limitation of actions 397 

ownership interests are fund interest Th b . . 
· h · h s. e as1C idea is th 1 • 

prises t e rig t to use an asset ie 10 1. . a ownership not only com-
• rea 1se its use-valu b I 

it for other property, lo realise its exch 
I 

e, ut a so the power to exchange 
. ange-va ue. If I ow th I I . 

right, and I deC1de lo exchange it for ti n e ega title lo property out-
o 1er property for b 

tile owner of the property I receive in h my own enefit, then I become 
exc ange It could h di b h 

ownership means. But now let us con 'd h · ar Y e ot erwise given what 
s1 er t e case of prop ty h Id 

omatic that the trustee, having legal 1.111 1 
h er e on trust. It is axi-

e O I e property h th 
10 exchange it for other property 8111 . th • as e power as legal owner 

• • 111 e eyes of equit th b fi • . 
beneficial owner of the property That ·,s h . Y, e ene c1ary 1s the true 

· w at equitable title · B t 'f h' • . 
is, then any realisation of the ownership of th is. u I l 1s 1s so, and 11 

to exchange it must be a realisation for the bee ~:opthty lbhrough the use of the power 
. I d h. I I ne o t e enefic1ary. The trustee is not 

enlll e to use 1s ega power to exchange th h . 
Ii • e property ot erw1se than for the benefit 

of the bene Clary. Or rather, in any case where the 1 1 d h. 
I 

rus ee oes use 1s legal power to 
exchange t 1e trust property for some new asset th t ' h 

. , a asset 1s t e proceeds of that power 
and thus belongs lo the benefiC1ary. Equity's recognition of the ben fi · • • h h . . e c1ary s ng t to t e 
proceeds 1s anC1ent (Bale v Marchall (1457)) One way of putt· th ' · h • . . . mg IS IS to say I at II 
would be mconce1vable for equity to allow the trustee to de'eat th b fi · • · . " e ene c1ary s mterest 
by usmg the very powers that go with the trust assets lo exchange those assets for others. 
And the situ al ion is no different for a recipient of trust property transferred in breach of 

trust. The property this recipient receives is bound by the beneficiary's equitable benefi ­

cial interest unless the recipient is a bona fide purchaser. If so bound, just like the trustee 
the whole beneficial interest in the property is the beneficiary's. And so just as in the rnse 

of an express trustee, any use of the powers that go with his legal title 10 that property to 

exchange it for some other property, whether innocently or not, is just as much a realisa­

tion of the beneficiary's right to the exchange value of the property as is the case when 
the express trustee exchanges it. The upshot is tllat equitable ownership interests go hand 

in hand with understanding those interests as interests in a fund, as interests not only 

in the assets held in trust for tile time being but in any proceeds of those assets, because 
of the way the trust splits the benefit of the property, which belongs to the beneficiary, 

from the powers over the title to that property, which are in the hands of the trustee. 

[ Limitation of actions 

11.205 The Limitation Act I 980 provides: 

21. (1) No period of limitation prescribed by this Act shall apply to an action by a 

beneficiary under a trust, being an action-
( a) in respect of any fraud or fraudulent breach of trust to which the trustee 

was a party or privy; or 

(b) to recover from the trustee trust property or the proceeds of trust property 
in the possession of the trustee, or previously received by him and con-

verted to his use. 
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11 .206 The application of these subsections, which allo~v a de~endant no statutory limitation 
period, has recently been decided by the UKSC m Wrl/rams v Central Bank of Nigeria 
(2014). By a majority of 4:1, the court held thats 21(1)(b) applies only to those who 

undertake the obligations of a trustee or a fid~ciary in respect of 1_he claimant's property, 
that is, only 10 cases where a person who has ma lawful transaction undertaken fiduci­
ary obligations 10 the daimant, or can be implied to have put himself in a position where 
he owes such obligations, and tlre11 goes on to breach those obligations by wrongfu]I 
retaining his principal's property or converting his principal's property to his own us: 
The rationale for this absence of a limitation period is simply that the trustee or other 
fiduciary can never hold adversely to his beneficiary or principal; his title to the trust as­

sets is always a title held on trust. 

11.207 This clearly covers the case of an express trustee who misappropriates trust property, or 
a company director who misappropriates company property, because in both of these 
cases the fiduciary obligation arises independe~tly of, and prior lo, Lhe wrong of retain­
ing the principal's property or converting it to his use or holding it inconsistently with 
the beneficiary's or principal's rights. Similarly, the liability of a trustee 'de son tort' or de 
facto trustee (11 .82 ), will fall under this subsection, for such a person de facto under­
takes the obl.igations of trusteeship. 

11.208 However, the section does not apply to persons called 'constructive trustees' becau 
held 'Hable lo account as a constructive trustee'. Thus, a knowing recipient (11.162) w:I~ 
be subject to a limitation period of six years (s 21 (3 )), and for others who do not receive 
'.rust ~r~perty transferred in breach of trust but are otherwise subject to the remedial 
JUns~chon of equ_ity as are fraudsters in some cases (4.30), equity will apply by analogy 
the hm1tatton periods under the statute that applies to corresponding actions at com­
mon law (in this case six years). 

11.209 

11.210 

By a slimmer majority of3:2 the UKSC decided thats 21(l)(a) applies only to the same 
defend~ts who fall under s 21 ( I )(b), ie express trustees, fiduciaries, or de fac to trustees. 
The claimant argued for a broader interpretation of the subsection, under which de­
~en~an_ts guilty of dishonest assistance would (11.84) likewise not have the benefit of a 
lim1tatton period, but this was denied. 

Cases that fal_l under s 2l(l)(a) and (b), so that no statutory limitation periods a I are 
how~ver, subiect to the equitable doctrine of !aches (pronounced 'lay-cheese') ~p J I • 

b
Aesuu•t,~aly nd~I sducceed in equity ifby reason of the claimant's delay the defend~nt w:u~~ 

n1a1r y 1sa vantaged. 
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SELF-TEST QUESTIONS 

2 

What does it mean for a beneficiary to (a) 'falsify the account'; and (b) 'surcharge the ac­
count'? How are these ways of dealing with breaches of trust related to the concept of 
'equitable compensation'? Give examples from actual cases where these terms can be 
employed to explain the decisions. 

1l]t must be acknowledged that the view is widely held that these clauses have gone too 
far, and that trustees who charge for their services and who, as professional men, would 
not dream of excluding liability for ordinary professional negligence, should not be able 
to rely on a trustee exemption clause excluding liability for gross negligence.' (Millett LJ in 

Armitage v Nurse (1997).) Discuss. 

3 Tom is the trustee of the Higgins family trust. He misappropriates £30,000, which he 
pays into his bank account raising the balance to £40,000. He makes the following pay· 
men ts from his account. He buys shares for £5,000, which are now worth £10,000. He 
uses £20,000 to pay off the mortgage on his flat. He then adds £10,000 of his own to the 



Breach of trust 

. . h b I to £25 000 He gives £10,000 to his son, Ted, who is igno 
account, rarsrng t e a ance , · . . . . rant 

f h f th Oney li._., uses it to buy ten cases of vintage wrne, he drrnks up fi 
o t e source o e m • "" rve 

f h d I down the rest Tom dissipates the remaining funds in the account o t e cases, an ays · . 

With the knowledge of Harry Higgins, one of the beneficiaries, Tom misappropriates an­

other £10,000, which they together spend on a worid cruise. 

Discuss the liability ofTom, Harry, and Ted. 

What insights, if any, arise from a restitutionary analysis of the liability of a third-party 

recipient of trust property or its traceable proceeds? 

In 1990, Pavlos, a solicitor, received £40,000 from Nicoson discretionary trusts for Nicos's 

relations. He paid the money into a separate bank account, and in each of 1990, 1991 , 

md 1992 drew £1,000 a year from the account to pay premiums on a life insurance policy 

Jn his own life. Having fallen in love with Nicos's daughter in 1991, he exercised his dis­

:retion under the trust to make large payments to her. In 1993, he exercised a power of 

1ppointment under the trust in favour of Christos, one of the proper objects of the power, 

:iving him £2,000 on condition that Christos and he split the money 50/50. In late 1993, 

/ices realised that he did not much like his relations any more, and exercised his power 

nder the trust to revoke the trust, telling Pavlos to hold the remaining money in the ac­

Junt to his order. Instead of doing that, Pavlos immediately withdrew the money from 

,e account and dissipated it. Early in 2000, Nicos demanded the transfer of the funds 

om Pavlos, who committed suicide in response. Advise Nicos. 

breach of trust, Max ordered his broker, Bob, to invest £50,000 of the Simpson family 

1st in junk bonds. Bob complied with the order although he was surprised that a trust 

nd would permit such a hazardous investment. The bonds were defaulted upon almost 

,mediately, becoming worthless. Max then transferred £100,000 from the trust account 

o his own bank account, raising the balance to £150,000, immediately using £120,000 

buy a London flat. Six months later, he sold the flat for £180,000 and spent the entire 

,aunt at auction for a painting that has since been independently appraised to be worth 

ly £100,000. Of the remaining £30,000 in his account, Max (a) used £10,000 to clear a 

nbling debt with Horatio, (b) used £10,000 to make a support payment to his ex-wife, 

n, which was in arrears, and (c) gave £10,000 to his son, Philip, who used the money to 

' off his credit card bill, the charges on which he had mostly incurred in taking holidays 

·r the past several years. Max is now bankrupt. Advise the beneficiaries. 

SUMMARY 

The 'no conflict' rule 

Authorised profits 

The law governing fiduciaries 

Unauthorised profits and the liability to account for them 

The self-dealing and fair dealing rules 

The proprietary and personal nature of the liability to account 

Equitable compensation for breach of fiduciary obligation 

Secondary liability for breach of fiduciary obligation 

12.1 To begin with, review the description of the fiduciary relat ionship at 2.18 and 11.16. It 

is essential to realise, as Millett LJ makes dear in his review of the nature and scope of 

fiduciary duties in Bristol and West Building Society v Mothew ( 1996), that j ust because A 

stands as a fiduciary to B, that does not mean that every duty he owes B is a fiduciary duty: 

The expression 'fiduciary duty' is properly confined to those duties which are peculiar 
to fiduciaries and the breach of which attracts legal consequences differing from those 
consequent upon the breach of other duties. Unless the expression is so limited it is 

lacking in practical utility. In this sense i t is obvious that not every breach of duty by 
a fiduciary is a breach of fiduciary duty . .. It is . .. inappropriate to apply the expres­
sion to the obligation of a trustee or other fiduciary to use proper skill and care in 

the discharge of his duties . . . A fiduciary is someone who has und~rtake_n to_ act for 
or on behalf of another in a particular matter in circumstances which grv~ rrse_ to a 
relationship of trust and confidence. The distinguishing obligation of a fiducia ry is the 

obligation of loyalty. . . . . 
The principal is entitled to the single-minded loyalty of his fiduciary. Thrs core l1ab1/1ty 

has several facets. A fiduciary must act in good fa ith; he m_ust not make_a _profit out of 
his trust · he must not place himself in a position where hrs duty and his int~rest may 
conflict.'he may not act for his own benefit or the benefit of a thi~d perso~ w'.thout the 

, f h. . . I (Where] the fiduciary deals with his prrncrpal . .. he 
informed consent o rs prrnc1pa · · · 
must prove affirmatively that the transaction is fair and that in the course of th: nego~ 

tiations he made full disclosure of all facts matedal to the transaction. :~::~~:r::;~;e 

failure to disclose will entitle the principal to rescrnd the transaction . .. 

I 
I 
\ 

I 
l 
I 

\ 
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f the breach. The various obligations of a fiduciary 
bl. f determines the nature 0 

0 ,ga ,on f h. ore duties of loyalty and fidelity. Breach of {,du-
/ fleet different aspects O ,s ' -

mere Y re d·stoyalty or infidelity. Mere incompetence is not 
. b/" ation therefore connotes , 

c,ary O '9 · · h. . mpetent best for his master is not unfaithful and is 
enough. A servant who does is ,nco 
not guilty of a breach of fiduciary duty. 

. h d floyalty has been elaborated in the form of a numbe 
As Millett LI points out, t e uty O 

11 . f . r 
. d . ning profits from the trust, con acts o interest, and 

of more particular utaes, concer . h . 
. . l' roperty we shall examine eac in turn. Whether or 

transactions with the pnncipa s P · . . . . . 
,
1 1 

, 1 characterises the relationship of the fiduciary to his principle is 
not oya ty proper Y I · h . ·d · 

b ful (p (2014c)) The better way to exp am t 1s I ea 1s to say that the 
actually dou t enner · . . . . __ 

. 1 - th · terests of his pnnc1pal, which may involve positive du. 
fiduciary must act on y m e m . . 
. ) b . . 1 the fiduciary will be iudged on whether he acted in conflict Iles (12.2 , ut m parllcu ar . . _ 

f
. th t - here he d·ad not clearly act in the interest ofh1s pnnc1pal because his o interest, a 1s, w 

own interests were in play. 

The 'no conflict' rule 

12.2 The 'no conflict' rule is the basic rule governing fiduciaries. (See Conaglen (2010), espe­

cially ch 3, for a robust defence of the view that the 'no conflict' is the core of the law gov­

erning fiduciaries.) The idea that the no conflict rule is a rule is significant. It is sometime 

said that a fiduciary must not place himself in a position where his own interests might 

conflict with those of his principal, so that where a trustee acts in conflict of interest he 

breaches his fiduciary duty to his principal. But this is almost certainly a misconception 

(Mitchell (2013); Smith (2014); Penner (2014c)). The better way of understanding this 

is that, in equity, any transaction the fiduciary undertakes which, on examination, turns 

out to be taken by him in conflict of interest, is liable to be set aside. In other words, the 

fiduciary is liable to a rule which reverses any transaction undertaken in conflict of inter­

est, however little he appreciated the conflict. The leading case in this respect is Boardman 
v Phipps (1967) which we shall look at in detail. Though the defendants were liable, it 

is difficult to claim they breached any duty they owed their principle. This is not to say 

that there are no genuine fiduciary duties, which a fiduciary owes his principal. A fiduci­

ary has a duty to act in good faith, and as we have seen, it is an application of a trustee/ 

fiduciary's relationship that he acts with an even hand vis-a-vis the different beneficiaries 

(10.3- 10.5), for only by doing so does he properly take into account the fact that he holds 

his powers and discretion for all of them. Another case, which we will consider (12.93 

et seq), is where the fiduciary is an advisor to his principal. In such cases, for obvious 

reasons, the fiduciary has an obligation to disclose any interest he has in the transaction 

upon which he is advising his principal, so that the principal knows that his advice may be 

tainted by ~is interest. Where he fails to disclose his interest, the fiduciary is quite rightly 

normally liable to compensate his principal for any loss he suffers from entering into the 

12.3 

·. _J 
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transaction. As we shall see, the no conflict ul d . 
. . r e un erl1es all the 'fi 

erning fiduciaries. Under the no conflict 1 lid . . . more spec1 c rules gov-
ru e, a uc1ary 1s liable to , 

he obtains in circumstances where his int 
1 

. account ,or any profit 
eres s may conflict with his d ty h . · 

The rule is exceptionally stringent in th 1 ·t . r , u to 1s principal. 
, a I is ,ramed- may conflict' . f h 

pcssibility of conflict, not in terms of there b . -m terms o t e 
emg an actual conflict of interest. 

Perhaps the extreme example of the no confla•ct I · v 1 ru e 1s Mee , v Sandford ( 1726) A 
held a lease for a minor beneficiary, which he sought I Th · trustee 

I . r o renew. e lessor refused to re 
new the ease in ,avour of the minor. The trustee l k th I . · 

. 00 e new ease for has own benefit 
King LC reqmred the trustee lo hold the lease on trust i th b fi - · 

• 1 h . or e ene c1ary, even though 
his 111terest w 1en e acquired it could not strictly s k" b · 11· . 

Ii 
. . ' · pea mg, e m con act with his duty 

to the bene c1ary, since the lessor absolutely refused t - . 
o renew to a minor. Lord Kmg ac-

cepted that the consequence of the rule's application was that: 

the trustee is the only person of all mankind who might not h th I b · · ave e ease: ut ,t 1s very 
proper that the rule should be strictly pursued, and not in the least relaxed; for it is very 
obvious what would be the consequences of letting trustees have the lease, on refusal to 
renew to the cestui que trust. 

12.4 In Prol/1croe v Protheroe ( 1968) the CA, without a review of the relevant authorities, held 

that the rule in Keech applied to a trustee's purchase of the reversion upon a lease held 
by the trust so that it was automatically to be held on trust for the beneficiary. While on 

the authorities thjs would be a clear extension of the rule, Hayton (I 996, at 342) argues 

that the decision is right on a strict application of the no conflict rule, because the trustee 

would, as landlord, have interests in conflict with his role as fiduciary holder of the lease, 
or 'trustee-lessee: for the beneficiary. 

12.s The leading modern case is Boardman v Phipps (1967). The defendants were Boardman, 

the solicitor to trustees of the Phipps family trust, and Tom Phipps, one of the ben­

eficiaries. The trust held a significant holding in a private company, which was ailing. 
Boardman and Phipps decided that with new and effective management the company 

could generate significant profits for the shareholders. With the informed consent of 
the two active trustees (a third trustee was the settler's widow, who was suffering from 

dementia, and took no part in the administration of the trust), Boardman and Phipps, 

as proxy holders of the trust shares, tried to get Phipps elected to the board, and failed. 
The)' also failed to negotiate a splitting up of the business between the Phipps holding 

and the other major bloc of shareholders. The two active trustees made it clear that they 

would not buy any more shares of the company for the trust. Finally, Boardman and 
Phipps purchased sufficient shares with their own money to enable them, with the sup­

port of the trustees, to take control of the company. As a result, they were able to sell off 

certain of the company assets, paying out large dividends while at the same time main­

taining a high share price. Tom's brother, John Phipps, another beneficiary under the 

family trust then sued Boardman and Tom Phipps, calling upon them to account for the 
profits they .had earned on the shares they had purchased, as profits acquired in conflict 

J 

\ 
I 
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of interest with 'the trust' The HL by a 3:2 margin, found Boardman and Ph • 
· ' 1PPs liabf 

to account for the profits they earned. e 

12.6 Clearly Boardman stood in a fiduciary position as solicitor to the trustees; but ther . 
no position of'solicitor to the trust: and it was an unfortunate aspect of the cas h e is et at th 
court did not specify clearly how or when Boardman came under a fiduciary obJ. . e 

· · h b h h . Th •ga1io 
to John Phipps, one of the benefic1ar1es, w o roug I t e suit. e case was arg n . d . Ued and 
decided on the basis that Tom Phipps should be treate equally with Boardm 

. . d an what-
ever the outcome, although Phipps, as a beneficiary un er the trust, obviously d"d 
stand in the same fiduciary capacity. Lord Guest's finding that Boardman was Ii . bl

1 
not a ewas 

straightfonvard: 

In the present case the knowledge and information obtained by Mr Boardman was ob­

tained in the course of the fiduciary position in which he had placed himself The on/ 

defence available to a person in such a fiduciary position is that he made the profi: 

with the knowledge and assent of the trustees. It is not suggested that the trustees had 

such knowledge or gave such consent. 

12. 7 Thus because the information was acquired in the course of his dealings with the tru 

and he was a fiduciary 'to the trust; any profits made from using that information wou;~ 
be profits arising from his fiduciary office; unless authorised, they must be accounted f. 
S I ~ 

12.8 

imp e. Two points should be noted. First, this simple equation ofliability with Boardmans 

having profited from information acquired in his conduct of the trust would not have led 

to the liability of Tom Phipps, because as a beneficiary under the trust he could well ar e 

that he obtained any information in that capacity, not as a fiduciary to the trust. Secon~y. 

Lord Guest speaks of the consent of the trustees. (There was no informed consent by all 
the trustees, since the third, inactive, trustee, was not informed at all.) This poses some­

thing of a puzzle. Normally, the consent of the beneficiaries is required to authorise an 

act that would otherwise be a breach of trust. Where a trustee employs a fiduciary agen[ 
the agent owes his duties to the trustee, and the trustee may then authorise what would 

otherwise be a breach of that agent's fiduciary duty. But, if the trustee does so for insuffi­

ci_ent reasons, then he would be liable to the beneficiaries for a breach of trust, ie for failing 

himself to carry out his duties properly. However, in this case Boardman was liable to the 

beneficiaries directly, so it can only be the case that because of his close relationship with 

the trustees and the beneficiaries he stood as fiduciary directly to them. 

Lord Hodson took a similar line to that of Lord Guest. Pointing out that in Keech the 

beneficiary could not have acquired the disputed assets himself. it was irrelevant that the 

trustees had decided not to purchase further shares in the company. Any profit obtained 
by a fiduciary made possible by his fiduciary position was to be accounted for unless 

consented to, although Lord Hodson made it clear that the consent required was that of 
the complaining beneficiary. 

12·9 Unlike Lords G~est and Hodson, Lord Cohen did not wholly rely upon the Keech rule, 
as if any use of rnformation acquired in the course of dealing with the trust to generate 

---
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a profit for the fiduciary aut . 
omatJcally e I ·1 d He stated: n ai e that the profit was to b e accounted for. 

{l]n my opinion, Mr Boardman would h 
if he had been consulted by the I not, ave been able to give unprejudiced advice 

rustees 1about a · · 
and was at the same time neg 

1
. . cqumng further shares for the trust] 

. 0 iatmg for the p h 
himself and Mr Tom Phipps I h urc ase of the shares on behalf of 

d 
. . . · n °1 er words, there was in . . 

ate . . . a pornb1l1ty of a conflict b tw . . · my opm1on, at the crucial 
e een his interest and his duty. 

12.10 Lord Cohen's opinion thus has the v· 1 f . . ir ue o specifying th · 
purchase of the shares for himself b . e precise way in which Boardman's 

12.11 

. can e interpreted as d . 
interest, because given Boardman's 

1 
. . an act un ertaken m conflict of 

persona mlent1on to · h h 
the trust lo acquire the rest of the shar Id . ~cquire t es ares, counselling 

es wou conflict with his own interests. 

Lord Upjohn dissented and said: 

The phrase 'possibly may conflict' requires consideration. In my view it means that the 
reasonable man looking at th I r. · . e re evant ,acts and Circumstances of the particular case 
":'ould think that there w~-a real sensible possibility of conflict; not that you could 
imagine some situation armng which might, in some conceivable possibility in events 
not cont~mplated as real sensible possibilities by any reasonable person, result in a con­
flict • . • 11 has been assumed that it has necessarily followed that any profit made by 
{a fiduciary} renders him accountable to the trustees. This is not so. 

In Lord Upjohn's opinion tl1e 'no conflict' rule was not to be applied automatically, be­
cause that would only lead lo the harsh and inequitable consequences of the majority 
decision. In order for a fiduciary to be accountable, he reasoned, the fiduciary must have 
made a profit (I) earned within 'the scope and ambit of his duty; and (2) in circumstances 
where he had placed himself in a position where there was a 'real sensible possibility of 

conflict' between his duty and his interest. 

12. 12 Viscount Dilhorne also dissented. He reasoned that when the trustees firmly insisted they 
would purchase no further shares, the trustees no longer sought to rely upon Boardman 
as an advisor as to the shares' value, but rather from that time forward Boardman and 
Phipps and the trustees acted in a sort of joint venture to get the value out of the com­
pany. Viscount Dilhorne's reasoning is plausible on the facts, and delivers the same result 
Lord Upjohn preferred without watering down the 'no conflict' rule, requiring the court 
to engage in an inquiry as to whether a conflict arose in the eyes of a 'reasonable' person. 
The essence of Viscount Dilhorne's argument is that a fiduciary can be released from his 
fiduciary role by his principal(s} (ie the acting trustees) if done in full knowledge of the 
circumstances, as was the case here; thenceforward the principal is no longer relying 
on the trustee to make his decisions for him, or rely on his advice. The former principal 
and fiduciary are now free to act as partners or joint venturers who, while they have 
fiduciary obligations as business partners to each other (2.23), do not have the fiduciary 
obligations of advisor to advisee. Bryan (201 2) has argued that, as found at trial and not 

_J 
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t·ally became agents de son tort (11.82) that . 
d Phipps essen 1 • 1s, 

overturned, Boardman an t of those who were interested in the Ph· 
. d b t de facto agen s · 1Pps 

not properly appomte u . 
1 

d" of course, John Phipps. Whilst they provided 
h Id. . h mpany me u mg, 

share o mg m t e co ' d I hn the)' did not fully inform them of their a 
· , · t the trustees an o • c-

some m1ormat1on ° d t the shareholders of the other holdings that the 
• • • b t th ughout represente o Y 

ttvilles, u ro h . benefit but on behalf of the Phipps shareholders 
t" t only for t e1r own • . 

were ac mg no h Ives a fiduciary position which made them liable for 
They therefore took upon t emse 

. . d . conflict of interest that was not properly authorised b)• 
any gam that they acquire m . 1 b . 

. . . . d f th" erspective, the conflict was c ear: y seeking to ac-
the1r principals. V1ewe rom is P . 

. . h themselves they were taking advantage of their position as 
quire shares m t e company • . . . 

. f II f th Phipps beneficiaries to acquire a gam on their own behalf 
representatives o a o e . . . 
Unless this taking advantage was authorised by those others 1~terested m the Phipps 

h h Id·. • I d" I hn they were liable to account for their gams; the court found s are o mg, me u mg o , . . , . 
that they had not been so authorised, and so they were. Viscount D1lhornes dissent 

shows that this application of the law to the facts wa~ no_t ne~~ssarily correct, and also 

explains why readers of the case often have conflicting mtu11lons about the result. If, 

when the trustees firmly insisted they would purchase no further shares, Boardman and 

Phipps were acting 011 belialf of the Phipps' beneficiaries, but on behalf of themselves and 

the Phipps beneficiaries in a sort of joint venture to get the value out of the company, in 

which Boardman and Tom Phipps did all the work, and the trustees agreed to vote their 

shares along with Boardman and Phipps to get control of the company, then they ought 

not to have been liable. 

12.13 The majority decision in Boardma11 can certainly be criticised for what appears to be an 

unjustifiably harsh result. Although Boardman and Tom Phipps were allowed remunera­

tion for their efforts on a liberal scale, they were stripped of all their profits from invest­

ing their own money in an endeavour that hugely profited the trust beneficiaries. 

12.14 What should a fiduciary do who finds himself in a position of conflict of interest? In 

Public Trustee v Cooper (2001 ), Hart J laid out three ways in which a conflict might 'in 

theory, successfully be managed'; Hart I speaks only of trustees, but one presumes his 
views apply mutatis 111utm1dis to other fiduciaries: 

One is for the trustee concerned to resign. This will not always provide a practical or 

sensible solution. The trustee concerned may represent an important source of informa­
tion or advice to his co-trustees or have a significant relationship to some or all of the 
beneficiaries such that his or her departure as a trustee will be potentially harmful to the 
interests of the trust estate or its beneficiaries. 

Secondly, the nature of the conflict may be so pervasive throughout the trustee body 
that they, as a body, have no alternative but to surrender their discretion to the court. 

T~irdly. the trustees may honestly and reasonably believe that, notwithstanding a 
conflict affecting one or more of their number, they are nevertheless able fairly and rea­
sonably to take the decision. In this third case, it will usually be prudent, if time allows, 
for the trustees to allow their proposed · f d' · exercise o 1scret1on to be scrutinised in advance 

The 'no conflict' rule 407 

by the court, in proceedings in which any oppos,·ng b fi . 1 • ene ICla interests are properly 
represented, and for them not to proceed until the court has th . d h d f au ome t em to o so. I 
they do not do so, they run the risk of having to justify the exercise of their discretion in 
subsequent hostile l1t1gat1on and then satisfy the court th t th · d · · . a err ec1S1on was not only 
one which any reasonable body of trustees might have taken but was also one that had 
not in fact been influenced by the conflict. 

Hill°,'1 11 Bnr~er, Booth & Eastwood (2005) is a forceful reminder that a fiduciary who 

acts m conflict of mleresl does so at his peril. Solicitors acted for parties on both sides 

of a properly development transaction. Solicitors under their contract of retainer owe 

a duty, which Lord Walker regarded 'as rooted in the fiduciary relationship between 

solicitor and client', to inform a client of any information relevant to any transaction 

on which they were giving advice. Here the solicitors failed to inform their client, 

Mr Hilton, a property developer, that entering into the contract with their other client 

posed a serious financial risk owing to the latter's past behaviour, which included an 

offence of fraudulent trading for which, amongst other offences, he had been impris­

oned. The court found that, had they informed Mr Hilton of these facts, he would never 

have entered into the transaction with this other client of the firm (which, in the end, 

turned out to be a financial calamity). Overturning the decision of the High Court and 

a unanimous CA, the HL unanimously held that the fact that it would also have been 

a breach of their duty of confidentiality to their other client to impart this information 

provided no excuse: the solicitors had placed themselves in this position of conflict and 

failed to deal with il properly by refusing to act for one of the parties; they therefore 

put themselves in the position that they had no choice but to breach their contract of 

retainer to one of their clients, and were liable for any consequences of doing so. They 

were therefore liable to Mr Hilton for his entire loss resulting from his entering into 

the contract. 

The 'no conflict' rule and company directors 

12.15 The leading case applying the 'no conflict' rule to company directors is Regal (Hastings) 
Ltd v Gulliver (1942). The defendants were directors of a company, Regal, which owned 

and operated a cinema. Two other local cinemas were available for lease, and the direc­
tors decided to create a subsidiary company that would acquire leases to these cinemas, 

and that Regal would then sell its holding in all three cinemas as a going concern. The 
landlord of the two cinemas was not prepared to grant the leases lo the subs1d1ary 

unless either a personal guarantee was given by the directors, or the subsidiary had 
paid-up capital of £5,000. The directors were reluctant to provide personal guarantees, 
so the second route was chosen. However, the directors decided that Regal could not 

put up more than £2,000 of the required £5,000. Four directors then each_ subscribed 
for shares worth £500, as did the solicitor to Regal at the request of the director; one 

director acquired £500 worth of shares for third parties. With £5,000 pa~d-up capit~l, 
the subsidiary acquired the leases. As it turned out, Regal did not sell its interest m 
the three-cinema business; rather, the shareholders of Regal and the subsidiary sold 

---
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. t d this interpretation of the case, applying the rule in Keech 
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in its full rigour. Lord Russell said: 

· h. h · · ts on those who by use of a fiduciary position make a The rule of eqwty w IC 1ns1s • 
• • bl t 'or that profit in no way depends on fraud, or absence profit, bemg l,a e to accoun ,, , 

f b {id Ch questions or considerations as whether the profit would or o ona , es; or upon su 
should otherwise have gone to the plaintiff. or whether the profiteer was under a duty 
to obtain the source of the profit for the plaintiff. or whether he took a risk or acted as 

he did for the benefit of the plaintiff. or whether the plaintiff has in fact been damaged 
or benefited by his action. The liability arises from the mere fact of a profit having, in 
the stated circumstances, been made. The profiteer. however honest or well intentioned, 

cannot escape the risk of being called to account. 

None of the non-director subscribers of shares in the subsidiary, including the solicitor, 
was accountable, because none was a fiduciary subject to the rule. The solicitor took up 
his shares al the request of the company (a request made, of course, through its direc­
tors), and Lord Russell said: 

I know of no principle or authority which would justify a decision that a solicitor must 

account for profit resulting from a transaction which he has entered into on his own 
behalf. not merely with the consent, but at the request of his client. 

12.18 Note that the effect of the decision was to give the new purchasers of the company and 
subsidiary shares a windfall, because they were, by this action by Regal, able to secure 
the return of part of their purchase price to Regal's coffers-had the company itself just 
sold the cinema business, the purchasers would not have been able to make such a claim, 
because the 'injured company' which suffered by the directors' breach, would not have 
been in their hands. Recognising this, Lord Porter said: 

This, it seems. may be an unexpected windfall, but whether it be so or not, the princi­
ple that_ a person occupying a fiduciary relationship shall not make a profit by reason 
thereof 1s of such vital importance th t th 'bl . . . . a e poss, e consequence in the present case is 
m fact as 1t 1s m law an immaterial consideration. 
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Lord Russell suggested that the directors' liability might easily have been avoided. Their 
decision to take up shares in the subsidiary could have been approved by the vote of a 
general meeting of the company, ie a general shareholders' meeting, and being in control 
of the company, they doubtless would have controlled the voting to ensure the result 
they desired. Such approval in the case of a company is equivalent to the informed con­
sent of the beneficiaries under a trust. But as pointed out by Lowry ( 1997), the fact that 
company directors are typically able to control the voting at a general meeting makes the 
court's ringing endorsement of the application of the rule in Keech somewhat hollow, 
because if Lord Russell's suggestion is correct then any well-advised company directors 
who control by proxy a sufficient number of the company's shares may, by ensuring 
the approval of a general meeting, engage in profit-taking of this kind as they please. 
However, Lord Russell's view seems to conflict with the PC's decision in Cook v Deeks 
(1916), where such a resolution was held to be ineffective. 

111e Regal Hastings principle was applied in llldustrial Development Consultants Ltd v 
Cooley ( 1972). Cooley was the former chief architect of the West Midlands Gas Board. 
He joined JDC as its managing director, principally in order to procure work in the gas 
industry. He was approached by representatives of the Eastern Gas Board with respect 
to some large contracts for work to be done in the near future. The evidence indicated 
that the Eastern Gas Board would not have entered into contracts with JDC, as they disa­
greed in principle with 'the set-up' of JDC; the Board was willing, however, to enter into 

contracts with Cooley personally. Cooley secured his release from his position at JDC 
by lying to them that he was seriously ill, and secured the lucrative contracts for himself. 
Roskill J found that Cooley had dearly placed himself in actual conflict with JDC; it was 
his fiduciary duty to inform IDC of the Eastern Gas Board's plans and not to keep secret 
his dealings with the Board to his own advantage; the court declared that he held the 

profits of the contracts on trust for IDC. Ros kill J realised that his decision secured for 
IDC a profit that it never would have obtained if Cooley had complied with his fiduciary 

duty, but he accepted that: 

It is an over-riding principle of equity that a man must not be allowed to put himself in 

a position in which his fiduciary duty and his interests conflict. 

12.21 In the middle of the last century, North American courts began to take the view that 

a genuinely good faith decision by a board of directors not to take up a corporate op· 
portunity frees individual directors or other company fiduciaries to take up such op­

portunities themselves. For example, in Peso Silver Mines v Cropper ( 1966), ~~e Sup~e'."e 
Court of Canada held that a director was not liable to his company for acqumng mmmg 
properties and profitably exploiting them when they had previously been offered to the 
company and the board of directors had bona fide decided not to take up the offer. It 
is noteworthy that in Peso the court clearly approved the following statement of Lord 

Greene, MR, from his judgment in the CA in Regal Hastings: 

To say that the Company was entitled to claim the benefit of those shares would involve 

this proposition: Where a Board of Directors considers an investment wh,ch 1s offered 

I 
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to the award of the contract} I am not to be taken as laymg down any rule of l1ab1lity 
to be read as if it were a statute. The general standards of loyalty, good (aith and avoid­

ance of a conflict of duty and self-interest to which the conduct of a d1~ect~r or senior 
officer must conform, must be tested in each case by many factors whrch 1t would be 
reckless to attempt to enumerate exhaustively. Among them are the factor of position 
or office held, the nature of the corporate opportunity. its ripeness, its specificness and 
the director's or managerial officer's relation to it, the amount of knowledge possessed, 
the circumstances in which it was obtained and whether it was special or. indeed, even 
private, the factor of time in the continuation of fiduciary duty where the alleged breach 
occurs after termination of the relationship with the company, and the circumstances 
under which the relationship was terminated, that is whether by retirement or resigna­

tion or discharge. 

Notice the effect of this ruling: henceforth the bright line 'prophylactic' strictness of the 

rule, as enunciated in Keech, is replaced by the very inquiry into a number of factors to 
determine the good faith and reasonableness of the fiduciary that a strict rule is meant 
to avoid. One of the main reasons for applying the rule stringently is so as not to make 
the rule turn on difficult inferences from facts difficult to establish, lest the fiduciary ob­
ligations of directors be weakened, in practice, as a result. ( For an argument that courts 
should abandon the bright line rule in favour of this sort of inquiry on a case-by-case 
basis, because of the greater fact-finding ability of the modern court, see Langbein (2005).) 
One might argue that the substantial compensation that directors and senior officers of 
companies receive partly reflects the fact that they are denied the right to exploit corporate 
opportunities, even those that the company itself decides to refuse; thus they are compen­
sated for the stringent application of the rule. By contrast, Langbein (2005) argues that the 
rule should be flexibly applied so as not to discourage entrepreneurial risk-taking. 

12.24 In the USA, th~ c~urts have similarly developed a 'corporate opportunity doctrine', the 
purpose ~f w~1ch 1s to determine which opportunities for profit 'belong' to a company, 
from whi_ch directors may not personally profit ( Guth v Loft Inc ( 1939); Broz v Cellular 
Infom1at1on Systems Inc (1996)). 
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In something of a departure from the stringent application of the rules, the PC, in an ap­
peal from Australia, Queensland Mines Ltd v Hudso11 ( 1978), decided that Hudson, a for­
mer managing director of a company who had resigned from the board to take up mining 
licences personally, which the company had decided, due Lo its financial difficulties, not 
to pursue itself, was not liable to account to the company for the profits he earned. The 
court reasoned that although the opportunity came Hudson's way in his role as a fiduci­
ary to the company, the company board knew of his interest and had given their fully 
informed consent. This decision directly contradicts both Regn/ Hastings and the received 
wisdom generally, since it is not the directors but the shareholders in a general meeting 
who are capable of giving such consent. The PC also decided that the good faith rejection 
of the opportunity placed the opportunity 'outside' the scope of Hudson's fiduciary duty. 

12.26 However, as Sullivan (1979) points out: 

This (ground for the decision) enables the directors when exercising their managerial 
prerogative to reject corporate opportunities to thereby remove those opportunities 
from the restrictions imposed by their fiduciary duties .. . The orthodoxy is that the 
director's legal powers of management are subject to the equitable obligations imposed 
by their fiduciary role; Queensland stands this on its head in allowing a managerial 
decision to delineate the scope of a fiduciary duty. 

This aspect of the decision is particularly significant since, if it represents the law, a board's 
rejection of an opportunity may now be challenged only on the basis that it was not in good 
faith, raising all the difficulties of proof that such a charge may entail. However, the C/\s 
decision in O'Donnell v Shnnalian (2009) shows a fondness for the strict application of the 
no conflict rule in the context of business opportunities. The court emphasised a distinction 
between the rule as it applies to partners (see Aas v Benham (1891)) and company directors: 

the fiduciary duties of a partner may be limited by the terms of the partnership, restricting 
the ambit of the business opportunities which a partner must pursue only for the partner­
ship; a director's duties are not similarly circumscribed. The nature of a director's duty is akin 
to a 'general trusteeship' on behalf of the company, and so any business opportunity that 
comes to a director in the context of his directorship must be pursued only for the company. 

12.27 As you might imagine, a trustee may not, of course, operate a business in competition 
with the trust (Re Thomson ( 1930)), and this applies to other fiduciaries vis-a-vis their 
principals as well. A recurring issue is the extent of a director's liability in the context 
of his departure from the board of directors. In Island Export Fi11a11ce Ltd v Um1111na 
( 1986), Hutchison J decided that, while a director's fiduciary obligations did not cease 
utterly upon the termination of his post, the mere fact that he entered into competition 
with his former company following his departure did not make him liable, so long as he 
did not capture a 'maturing business opportunity' of the company. (The phrase comes 

from Cmindian Aero Services.) Hutchinson J said: 

In this context counsel for the defendants rightly stresses the fundamental principles 
relating to contracts in restraint of trade. It would, it seems to me, be surprising to find 
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• d i,om exploiting after they ceased to be such any opportunity of pany. were restra1ne ,. . 
which they had acquired knowledge while directors. O,rectors, no less than other employ-

. eneral fund of knowledge and expertise in the course of the,r work, and ees, acquire a g . . . 
it is plainly in the public interest that they should be free to exploit it ,n a new position. 

12.2s Similarly, in Balston Ltd v Headline Filters Ltd ( 1987), Falconer J stated: 

{A]n intention by a director of a company to set up business in competition_ with the 
company after his directorship has ceased is not to be regarded as a confl1ctmg inter­

est within the context of the principle, having regard to the rules of public policy as to 
restraint of trade, nor is the taking of any preliminary steps to investigate or forward 

that intention so long as there is no actual competitive activity. such as, for instance, 

competitive tendering or actual trading, while he remains a director. 

12.29 In Plus Group Ltd v Pyke (2002), the CA took a firm line on conflicts of interest in respect 

of individuals who serve as a director of different companies whose businesses compete. 

Sedley LJ said: 

(T}he fiduciary must not only not place himself in a position (of conflict of interest); if. 
even accidentally. he finds himself in such a position he must regularise it {ie get the 

consent of his principal(s)] or abandon it . . . {It is not the case that) a director can go 
cheerfully to the brink so long as he does not fall over the edge. (l}f he finds himself in a 

position of conflict he must resolve it openly or extract himself from it. 

12.30 The CA also affirmed that every decision on the principle governing conflict of interest 

is fact -specific. In Plus Group, a director was not found to have been liable for acting in 

conflict of interest for engaging in business with a client of the company of which he 

was formerly a director, where his dealings with the client began six monlhs after he 

had been effectively expelled from the management of the company. The CA in Foster 
Bryant Surveying ltd v Bryant (2007) again emphasised the fact-sensitive application of 

the rules, while approving as perceptive and useful the following summary of the princi­

ples of the law in this area by Livesey QC, sitting as a deputy High Court judge in Hunter 
Kane Ltd v Watkins (2003): 

1. A director. while acting as such. has a fiduciary relationship with his company. That 
is he has an obligation to deal towards it with loyalty. good faith and avoidance of the 
conflict of duty and self-interest. 

2. A requirement to avoid a conflict of duty and self-interest means that a director is 

precluded from obtaining for himself. either secretly or without the informed approval of 
the company, any property or business advantage either belonging to the company or 
for which it has been negotiating, especially where the director or officer is a participant 
in the negotiations. 
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3. A director's power to resign from u· . 0111ee 1s not a fiduciary pow H . 
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preparatory to compet1t,on after it terminates are not necessarily in themselves a breach 
of the ,mphed term as to loyalty and fidelity. 

6. Directors, no less than employees, acquire a general fund of skill, knowledge and 
expertise m the course ~f the,r work, which is plainly in the public interest that they 
should be free to exploit '.t m a new position. After ceasing the relationship by res-
1gnat1on or otherwise a d,rector is in general (and subject of course to any terms of 
the contract of employment) not prohibited from using his general fund of skill and 
knowledge, the 'stock in trade' of the knowledge he has acquired while a director, even 
including such things as business contacts and personal connections made as a result 
of his directorship. 

7. A director is however precluded from acting in breach of the requirement at 
2 above, even after his resignation where the resignation may fairly be said to have 
been prompted or influenced by a wish to acquire for himself any maturing busi­
ness opportunities sought by the company and where it was his position with the 
company rather than a fresh initiative that led him to the opportunity which he later 
acquired. 
8. In considering whether an act of a director breaches the preceding principle the 
factors to take into account will include the factor of position or office held, the nature 
of the corporate opportunity, its ripeness, its specificness and the director's relation to it, 
the amount of knowledge possessed, the circumstances in which it was obtained and 
whether it was special or indeed even private, the factor of time in the continuation of 
the fiduciary duty where the alleged breach occurs after termination of the relationship 
with the company and the circumstances under which the breach was terminated, that 

is whether by retirement or resignation or discharge. 
9. The underlying basis of the liability of a director who exploits after his resignation a 
maturing business opportunity 'of the company' is that the opportunity is to be treated 
as if it were the property of the company in relation to which the director had fiduc,ary 
duties. By seeking to exploit the opportunity after resignation he 1s appropriating to 
himself that property. He is just as accountable as a trustee who retires without properly 

accounting for trust property. . . . 
10. It follows that a director will not be in breach of the princ,ple set out as ,point 7 
above where either the company's hope of obtaining the contract was not a matur­
ing business opportunity' and it was not pursuing further business orders nor where the 
director's resignation was not itself prompted or influenced by a wish to acqurre the 

business for himself 
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Authorised profits _J 
12.32 Most trusts are today undertaken by professional trustees, so it is clear that there is no 

rule of equity that prevents a trustee from profiting from his position as trustee. The rule 

is that a trustee may not obtain any 11nn11thorised profits. Most trusts contain express 
remuneration clauses in the trust instrument. Formerly if there was no such provision 
the trustee was not entitled to any remuneration whatsoever; however, under s 29 of the 

Trustee Act 2000, where the trust instrument is silent on this point a professional trustee 

or trust company, although not a lay trustee such as a family friend, is entitled to 'rea­
sonable remuneration' for services provided. All trustees are, however, entitled to the 

reimbursement of their out-of-pocket expenses incurred in carrying out the trust terms, 

such as the costs of employing solicitors or brokers, or to pay those expenses directly 
from the trust funds (Trustee Act 2000, s 3 I). 

12.33 

The rule in Cradock v Piper 

The only true exception to the rule disallowing unauthorised profits is the rule in Cradock 
v Piper (1850). Just like any other trustee, unless authorised by the trust instrument a so­

licitor-trustee cannot charge for any professional legal work done for the trust. Nor may he 

retain his own firm to do any such work, because he will indirectly benefit from the firm's 
revenue (Christophers v White (1847)), although he may employ a partner of his firm on 

the basis that he will receive no share of the profits (Clack v Carlon (I 861 )). Under the rule 
in Crndock v Piper, a solicitor-trustee is allowed his usual charges for litigation work done 

for the body of trustees, which include himself, so long as his being one of the parties has 

not added to the expense of the litigation. This limited exception for litigious work is illog­

i~al and has not been ex~ended to other cases. The rule is of limited practical importance 
smce any competent solmtor undertaking a trust will insist that the instrument contain 
an appropriate provision allowing him to charge for his professional services. 
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The inherent jurisdiction to authorise remuneration 

Toe court has inherent jurisdiction to authorise remuneration for trustees and oth­

er fiduciaries, and to increase the remuneration beyond that provided in the trust 

terms. The general principles were examined in the leading case, Re Duke of Norfolk's 
Settlement Tmsts ( 1982). In this case a trust's charging clause provided a level of pay­
ment well below the current market standard; furthermore, due to changes in the na­

ture of the trust holdings, the work required by the trustee had increased significantly. 
The CA decided that the inherent jurisdiction covered not only the power to allow 
remuneration for past services, and to allow remuneration for future services upon the 
appointment of a trustee, but to increase the level of remuneration beyond that fixed in 
the trust instrument. 

12,35 Two arguments stood in the way of lhe court's increasing the trustee's remuneration: 
first, if one regards the remuneration provision as a contract between the settlor and 
the trustee, then the trustee should, on contractual principles, live with the bargain he 

has made; secondly, it was argued that by increasing the level of remuneration the court 

would in effect vary the beneficial interests under the trust because less would then go to 
the beneficiaries, and the court had no inherent jurisdiction to vary beneficial interests 
(10.66 et seq). The CA rejected both arguments. 

12.36 Fox LJ said this of the contractual analysis: 

It might have some appearance of reality in relation to a trustee who, at the request of 
the sett/or. agrees to act before the settlement is executed and approves the terms of the 
settlement. But very frequently executors and trustees of wills know nothing of the terms 
of the will until the testator is dead . .. It is difficult to see with whom, in such cases, the 
trustees are to be taken as contracting. The appointment of a trustee by the court also 
gives rise to problems as to the identity of the contracting party. The position, it seems to 
me, is this. Trust property is held by the trustee upon the trusts and subject to the powers 
conferred by the trust instrument and the law. One of those powers is the power given 
to the trustee to charge remuneration .. . [l}t seems to me to be quite unreal to regard 
them as contractual. So far as they derive from any order of the court they simply arise 
from the court's jurisdiction and so far as they derive from the trust instrument itself they 

derive from the sett/or's power to direct how his property should be dealt with. 

12.37 Brightman LJ said: 

{The contractual conception} also seems to me, in the context of the present debate, to give 
little weight to the fact that a trustee, whether paid or unpaid, is under no obligation, con_· 
tractual or otherwise, to provide future services to the trust. He can at any time express his 
desire to be discharged from the trust and in that case a new trustee will in due course be 
appointed . .. The practical effect therefore of increasing the remuneration of th_e trustee 
(if the contractual conception is correct) will merely be to amend for th_e future, m favour 
of a trustee, the terms of a contract which the trustee has a unilateral r,ght to determine. 
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trust to ransom. 

12.39 With regard to the second argument, the CA held, quite rightly, that in authorising a 
trustee's increased remuneration the court was exercising its jurisdiction to ensure the 
adequate administration of the trust. In doing so the court did not concern itself with the 
beneficial interests as such, and so cannot be regarded as varying them. 

12 .40 When considering increasing the remuneration of an incumbent trustee, Fox LJ said this: 

[T]he court has to balance two influences which are to some extent in conflict. The first 

12.41 

is that the office of trustee is, as such. gratuitous; the court will accordingly be careful to 
protect the interests of the beneficiaries against claims by the trustees. The second is that 

it is of great importance to the beneficiaries that the trust should be well administered. 
If therefore the court concludes, having regard to the nature of the trust, the experience 
and skill of a particular trustee and to the amounts which he seeks to charge when 
compared with what other trustees might require to be paid for their services and to all 
the other circumstances of the case, that it would be in the interests of the beneficiaries 
to increase the remuneration, then the court may properly do so. 

In his opinion Brightman LJ re'e d t th ' ' · 
11 rre o e courts power to increase or otherwise vary 

the future _ remun~ration of a trustee who has already accepted office' (my italics). It 
would be interesting to see in what · th . . . . circumstances e court will exercise its inherent 
Junsd,ctlon to ~educe the remuneration provided by the trust instrument, and whether 

a trustee ~p~osmg such an application would fare any better with the contractual argu­
ment, insisting that a bargain is a bargain. 

12.42 Finally, although it has been said that th . . d. . . 
ingly and • . 

1 
e JUns IClJOn should only be exercised spar-

, in excephona cases' (Re Worthington (1954) per Upjohn J), Fox LJ in his 

12.44 

12.45 

12.46 

I 
A, 
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reasons said that he and Brightman LJ were both of the impression that orders authoris­
ing increases in remuneration had been made in chambers since the 1950s, which might 
suggest that the exercise was not, in practice, all that exceptional. 

These principles were applied in Foster v Spencer ( 1996) in which trustees of a cricket 
club were awarded remuneration for having tackled various problems 'vigorously and 

unremittingly' over the course of 20 years to enable the club to sell its ground. The 
court disagreed with the proposition that it could only allow remuneration, whether 

for past or future service, in order to engage or retain the services of the particular trus­
tees for the future, ie lo obtain the future services of trustees who would not act unless 
remunerated: 

Where, as in this case, there were no funds out of which to pay remuneration at the 
time of their appointment, nor was a true appreciation of the extent of the task pos­
sible, a prospective application would be impracticable, if not impossible. The refusal 
of remuneration . . . would result in the beneficiaries being unjustly enriched at the 
expense of the trustees. The right of a trustee to remuneration for his past services can­
not depend upon the circumstance that at the time he seeks it, his services are further 
required so that he is in a position to demand remuneration for the past as a condition 
of continuing in office. 

Here, one trustee was awarded a retrospective annual fee, and another a percentage of 

the sale price of the ground, which took into account his successful effort in obtaining 

planning permission for the development of the site. 

Take note: a trustee seeking remuneration, or an increase in remuneration, is clearly not 
in a situation where his interest and duty may conflict; they definitely are in actual con­

flict. lhe court, therefore, must be astute to assess the trustee's claims that he 'requires' 
such and such a level of remuneration. In the case of an increase of remuneration, taking 
a strict Keecli approach would mean that the only person who could not benefit from the 
trustee's advice to the court that the remuneration of the trust was insufficient would be 
that trustee himself, because of the 'very obvious consequences' that would ensue if a trus­
tee were able to argue for an increase in remuneration, which would be to his own benefit; 
thus a court would only accept a trustee's argument that the proper administration of the 

trust required an increase on the basis that a new trustee who would take advantage of the 
increased remuneration would be appointed. To state this is not to argue that the court 
should adopt such a rule, but only to question whether the court's strict and automatic 

application of the 'no conflict' rule is justifiable when Re Norfolk's Settlement Trusts shows 
that the court thinks itself fit to determine an appropriate division of benefits between the 

beneficiary and the trustee in a clear situation of actual conflict of interest. 

Finally, the court may even award unauthorised remuneration to trustees or fiduciaries 
who are liable to account for gains acquired in conflict of interest. We have already seen 
this (12.13) in Boardma11 v Phipps (1967). And in O'S11lliva11 v Mmu1geme11t Agency rmd 
Music Ltd (1985) remuneration including a profit element was allowed for management 
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. th h d procured a contract from an artist through und 
and production companies at a 'bl , th . , Ue 
. f h' h ere dearly in part respons1 e ,or e artists financ· l 
mfluence, but the efforts o w 1c w 1a 

success. 

. d (l 990) a director who had negotiated on behalf of a compan 
In G1111111ess pie v Saw, ers . y 
. k b'd ht an allowance from the court for his efforts. The HL questioned in a ta eover I soug . . . 
whether the court should ever authorise exceptional remuner~tton to a director, since 

h 
. 1 ifically provided for the payment of directors-the exercise of 

t e company artlC es spec 

the inherent jurisdiction: 

may be said to involve interference by the court in the administration of a company's 

affairs when the company is not being wound up. [per Lord Goff} 

The court would definitely not do so in this case where the director had plainly put him­

self in a position of conflict of interest by agreeing to provide his negotiation services for 

a fee the size of which depended on the price his company would pay in the takeover. 

Unauthorised profits and the liability to account 
for them 

12.48 The rule regarding unauthorised profits is boldly framed in the oft-quoted statement of 

Lord Herschell in Bray v Ford ( 1896): 

It is an inflexible rule of the court of equity that a person in a fiduciary position . .. is not, 

unless otherwise expressly provided, entitled to make a profit; he is not allowed to put 
himself in a position where his interest and duty conflict. It does not appear to me that 

this rule is, as has been said, founded on the principles of morality. I regard it rather as 
based on the consideration that, human nature being what it is, there is danger. in such 
circumstances, of the person holding the fiduciary position being swayed by interest 
rather than by duty. and thus prejudicing those whom he was bound to protect. 

12.49 It is clear from this statement that the prohibition on unauthorised profits arises to avoid 

conflicts of interest. If a t.rustee were entitled to profit from the trust as he saw lit, his own 

interests would be in conflict with his fiduciary duty to act solely in the interests of the 
beneficiaries. It is sometimes suggested that the 'no unauthorised profits' rule is a 'free­

standing' rule, separate from the 'no conOict' rule. Smith (2013a) says (emphasis added): 

(The no-profit rule) is a direct implication of the fact that a fiduciary acts, within a 
sphere of activity, for and on behalf of the principal. The implication is that whatever 
may be extracted from that sphere of activity is attributed, as between the fiduciary and 
the beneficiary, as a matter of primary right, to the beneficiary; including that which 
was extracted without authority. should the beneficiary so choose. 
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But, with respect, this seems wrong in · • 
1 pnnc1p e and leads t 

the case of a trustee of a trust which h . . 0 perverse results. Consider 
as a maionty sharehold' · · 

allowing him to determine the appointment of the com an _mg in a private company, 
taking his responsibilities seriously (l O 15 _ 1

0 16
) / / dtre_ctors. And assume that, 

interest of the beneficiaries if he were 1~ appo: 
1 

h'. e tlfmks •t would be in the best 
m •mse to the board R r · h 

his entitlement to directors' fees would plac h ' . 
11

. . · ea ismg t at 
. . h . . e im m con tel of interest in making this 

dec1s1on, e waives his directors' fees. He thus resol th 11· . 
. . . . ves e con tel of interest and his 

dec1S1on 1s now ummpeachable (a case similar to Cl k c I ( 
, . . ac v aron 1861) (12.33)) On 

the proposed attribution rule' reading of the no-profit I h · 
. . . . . ru e, t e trustee cannot resolve 

his conflict of interest in this way, because the opportun·ty 1 · h d' . . t o acquire t e 1rectors' fees 
fell within the sphere of activity in which he acts for tlie ben fi · · I d h ' e ctanes. nstea , on t 1s 
reading of the rule, the trustee should act so as to ensure he takes ad I fh' . van age o 1s power 
to elect board members and elect himself to acquire the directors' fees just because he 
will have to account for them to the beneficiaries This would have th I • . e perverse resu t 
that the trustee has a reason (a duty?) lo appoint himself even if he did not think this 

would be in the best interest of the beneficiaries, because, for example, he felt he could 

monitor the company perfectly well without taking a seat on the board (1 0.16) and that 

other individuals would better serve as directors. It is submitted then, that the no-profit 

rule is an expression or application of the no-conflict rule, in that it makes trustees li­

able, as we shall see, to account for profits acquired in conflict of interest. Indeed, as we 
have seen (Keech v Sanford (1726), 12.3 ; TDC v Cooley (1972), 12.20), a fiduciary is so 

accountable even if there was no possibility that the profit could have been obtained 

with the authorisation of the principal, because it was outside the proper sphere of his 

activity-it cannot be within the proper sphere of a fiduciary's activity to accomplish 
the impossible. What makes him accountable is that the profit was received in conflict 

of interest, and these cases show that something that a fiduciary can only acquire for 

himself but not for his principal can nevertheless put him in a conflict of interest with 

his principal (see further Penner (2014d)). This is emphatically the case with bribes, as 

we shall later see in detail. 

12.50 You will recall (11 .17 et seq) that the primary duty of a trustee is to 'account' for his 

stewardship of the trust, ie reveal his dealings with the trust property and so afford a 
beneficiary a right to surcharge or falsify the account. Normally, it is said that a fiduciary 
is 'liable to account' for any unauthorised profits that he receives as a result ofhts fiduci ­
ary position. Toe difficult question that this formulation of the fiduciary's liability raises 

is whether the principal's right to make his fiduciary account for_ an ~nauthonsed profit 
is personal or proprietary. Does the fiduciary merely have an obhgat10n to pay the v~lue 
of the unauthorised profit to his principal, or does the liduc'.ary _hold '.he unauthorised 
profit on trust for the beneficiary from the moment he rece1v~s 1t,_a~ tn Keech with re­

spect to the lease that the trustee obtained? Clearly, if the fiduciary ts tns~lvent, only the 
trust will ensure that he receives the value of the property; furthermore, if the prope~ty 

rises in value, a right to the property itself will be superior to a '.11erely person~! _cla: 
against the fiduciary that he pay the value of the property at the ttme he receive ,t. e 

will consider the issue in detail at 12·69 et seq. 
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12.51 
. . al thorised profit is a commission a trustee receiv 

• 1 I of an incident unau es 
A typ1ca examp e . ticular company. In Williams v Barton ( 1927) 
b d" t' the trust business to a par , a 
Y arec mg . b k e firm under which he received a commission 0 

trustee had a contract with a ro erag bl th n 
d 

. d ced to them· he was accounta e to e trust for the 
work for clients that he ha intro u ' c: S . 

b 
d' t' g trust business to the ,um. In warn v Law Society 

commission he earned )' arec 10 . h , s · . 
,_., (l 953) HL) a solicitor claimed that t e Lal\ ocaety was acting as a 

((1981), CA; revu • ' . . . . , h , • 
. . • . 

1
. . hen it procured habahty insurance ,or t e pro,ess1on, and 

fiduciary v1s-a-v1s so 1cators w f . 
. . f b k , ornmission on trust for the members o the Society. The 

so 11 held its share o a ro er s c 
d d . h CA but it was decided in the HL that the Law Society was 

argument succee e m t e , ' _ 
. d t I t duh• to secure insurance cover and not as a fiduciary for the acting un er a s a u ory ., . . 

b h h er no doubt that had the Society been acting as a fiduciary mem ers; t ere was, owev , 

th 
. . Id hai•e been an incidental profit for which it would have been ac e comm1ss1on wou . -

countable to the members. 

12.52 Another example is directors' fees. Trustees must safeguard the trust investments and it 
will be appropriate and sometimes necessary for a trustee to be appointed to the board 
of directors of a company in which the trust has a large shareholding (10.15-10.16 ). The 
general rule is that their directors' fees are incidental profits of their position for which 
they must account to the trust (Re Macadam (1946)), unless of course their retention of 
the fees is authorised. The decision in Re Dover Coalfield Extension Ltd ( 1907} is prob­
lematic. In that case, two directors of the Dover company were appointed to the board of 
the Kent company, in which Dover held shares. In order for the appointments to beef­
fective, the directors were required to hold a certain minimum number of shares in Kent. 
Sufficient shares were transferred from Dover into their names as trustees for Dover; 
although the beneficial interest remained with Dover, their legal title to the shares was 
sufficient to qualify them as directors. The CA held that the directors were not liable to 
account for their directors' fees. The basis of the decision is unclear, although the judg­
ments seem to rest on two grounds: first, since they became directors of Kent at Dover's 
request, this amounted lo an authorisation from Dover to retain their fees; secondly, be­
cause the appointment to Kent was obtained before they acquired Dover's shares in Kent, 
and the fact that 'they did the work' as directors, the contract between the directors and 
Kent was a bona fide agreement for their services, ie so that they were not on the board 
simply as trustee-monitors of Dover's interests. 

l2.S3 In Re Gee (1948), Harman}, after reviewing the authorities, explained the law as follows: 

[A] trustee who either uses a power vested in him as such to obtain a benefit (as in 
Re Macadam)_ or who (as in Williams v Barton) procures his co-trustees to give him, 
or th~se associated with him, remunerative employment must account for the benefit 
obtained. Further. it appears to me that a trustee who has the power, by the use of 
trust votes, to control his own appo · t · 

. in ment to a remunerative position, and refrains 
from using them with the result that he is elected to a position of profit, would also 
be accountable. On the other hand, it appears not to be the law that every man who 
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becomes a trustee holding as such shares in /' ·t d . . 
. a 1m1 e company 1s made ipso facto ac-

countable for remuneration received 'rom th t · d 
• . 1' a company in ependently of any use by 

him of the trust holding, whether by voting O , .. , · • r re,ra1n1ng 1rom so doing. For instance 
A who holds the maiority of shares · 1· · d ' 

, in a 1m1te company becomes the trustee of the 
eState of B, a holder of a minority interest; this cannot, I think, disentitle A to use his 
own shares to procure his appointment as an o"icer of th I h · . . JI' e company, nor compe ,m 
to disgorge the remuneration he so receives, for he cannot be disentitled to the use of 

his own voting powers, nor could the use of the trust votes in a contrary sense prevent 
the majority prevailing. 
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12.54 In Re Gee, the trustee-director was not liable lo account for his remuneration as a director 
because the company resolutions to appoint and pay him were unanimously voted by the 
shareholders, and since there was only a minority of shares held on trust, the resolutions 
did not turn on the voting of the trust shares-even if the trust shares had been voted 
against the resolutions, that would not have changed the result. 

12.ss 

12.56 

Secret profits 

One important subset of incidental profits is what are sometimes called 'secret' profits; 
while tl1e term might be regarded simply as a synonym for unauthorised commission 
or profits, including, for example, the commission in Williams v Barton, it is useful to 
restrict the term to bribes and hidden commissions that the trustee knowingly obtains in 
breach of his fiduciary position. It must be acknowledged, however, that the distinction 
may not be sharp. In Imageview Management Ltd v Jack (2009} an agent negotiating a 
contract for a football player also entered into an undisclosed contract with the football 
club under which it obtained a commission for getting the footballer a UK work permit. 
Toe CA held that where an agent takes a benefit in this way, there is a clear conflict of 
interest and, not having disclosed it, he is liable to account for it to its principal. This sort 
of commission was to be distinguished from a benefit honestly acquired in a collateral 
way (for example where an agent in selling goods for his principal receives a discount 
from an advertiser when advertising the goods) or a benefit from an honest breach of 
the contract with the principal. The agent's failure to disclose the contract to obtain the 
work permit in /mageview had the further result tl1at he 'forfeited' the commission he 
was entitled to for (successfully) negotiating the footballer's contract with the club. This 
forfeiture arises on the principle that where the agent receives a payment from the 'other 
side' when he is meant to be negotiating for his principal, he is acting so adversely to h,s 

principal that he no longer is entitled to any payment from him. 

In A-G for Hong Kong v Reid (1994), Reid, the acting Direc_tor of P_ublic Prosecutions, 
accepted bribes to obstruct the prosecution of criminals. Reid was liable to account for 

the bribe money to the Crown. Lord Templeman said: 

Where bribes are accepted by a trustee, servant, agent, or other fiduciary, loss and 
damage are caused to the beneficiaries, master. or principal whose interests have been 
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betrayed. The amount of loss or damage resulting from the acceptance of a bribe 
may or may not be quantifiable. In the present case_ th_e amount of harm caused to 
the adminirtration of justice in Hong Kong by Mr Reid in return for bribes cannot be 

quantified. 

1 i.57 Note that the fiduciary is accountable for the money to the principal whether or not the 

principal has himself suffered Joss; the effect of the rule 1s to strip the fiduciary of his 

profits, not compensate the fiduciary for any loss. 

12.58 In Islamic Republic of Iran Shipping Lines v Denby (1987), a solicitor accepted a 'corn. 

mission' of $200,000 from the opposite side for securing the settlement of a legal action 

brought by his client. Leggatt J said, ' [W]hat he received was, quite simply, a bribe: and 

he was liable to pay the sum to his client. 

12.59 The CA muddled the liability of th~ fiduciary to account _for_secret profits with liability 

to make equitable compensation, 1e to compensate a principal for a loss caused by a 

breach of fiduciary duty (12.93 et seq), in Murad v AI-Saraj (2005). The defendant en­

tered into a joint venture with the claimants to purchase and run, and then eventual! 

sell, a hotel. The venture was profitable both as a hotel business and on the final sale :r 
the hotel. The court held that the claimants relied upon the defendant's experience and 

advice in the venture, and so the defendant acted in a fiduciary capacity towards the 

claimant, and there was no appeal as to this finding. The fiduciary knowingly breached 

his fiduciary obligations in two ways: first, he took a secret commission from the ven­

dor on the sale of the hotel; secondly, he failed to disclose to the claimants that his 

share of the acquisition price of the hotel would not be paid in cash-rather, the vendor 

would simply set off debts that he owed to the defendant, including the value of the se­

cret commission. The trial judge found as a fact that, had the claimants been informed 

as they ought to have been, that the defendant intended not to put any cash into th~ 

purchase of the hotel, they would still have entered into the joint venture but would 

have demanded a greater share of the profits. In the CA, Arden LJ, with whom Jonathan 

Parker LJ agreed, held that the defendant was liable to account for all the profits he 

earned under the joint venture agreement. The decision appeared to turn on the view 

(at [ 49 J) that it did not matter whether the case was analysed as one of a failure to dis­

close, or ~e ma~ng of a secret profit. In other words, Arden LJ failed to distinguish the 

two ways m which the defendant had breached his fiduciary obligation. On any view, 

the d_efendant w~s liabl~ to account for the secret commission-the liability for that has 

nothing 10 do with a failure lo disclose, and the defendant would have been liable for 

~hat even if he coul_d prove_ that the claimants would have consented to his receiving it 

if he had disclosed it. That 1s straightforward, and is supported by a wealth of authority. 

But the second breach, the failure to explain the way i.n which he was contributing to 
the purchase of the hotel, had nothing to do with any secret profits. Here the defend-
ant had made a misrepresentatio th t · 

. n a was material to the agreement as to the terms 
of profit sharing. He therefore ought I h b 1. . . o ave een 1able for any loss this caused, which 
m this case was the lower share o'p ,1;, h I · 

h . ~ roJ' 5 1 e c amiants received under the agreement, 
w •ch, of course, would have equalled the higher share of the profits he received. He 

The self-dealing and fair dealing rules 423 

should have been liable to pay equ·t bl 1 a e compensatio · h. 
should the defendant have been I" bl n m I is amount. But on no basis 

. •a e to account for all fh · . 
the contract, m particular the profit th O is profits he received under 

s at represented th h h 
but for the breach, because his rece· . h . es are e would have received 

ivmg t ose did not fl f h 
the successful joint venture that the . d r ow rom t e breach, but from 

JU ge ,ound would have r, d . 
Arden LI seems to have reasoned (at [?I]) h b gone orwar many event. 

t at ecause of th d" I . bore on the profit shares under the .. 
1 

e non- 1sc osure, which 
/Om venture no profit of ki d r 

ant was thus authorised and he h Id b . ' any n ,or the defend-
• s ou e stripped of it all d A d 

welcome this result as an aspect of the pol" f h Id · • ~n . r en LJ seemed to 
fb h · B h · . icy O O mg fiduciaries to a high standard 

o e av10ur. ut I 1s 1s to act punitively and th 1. f . 
• e po icy o stringent lid · d d 

was never intended to punish . h . . uc1ary stan ar s 
. . . ~nyone, I e strictness simply ensures that a fiduciar is 

stripped of any gams acquired m breach of the lid · I · • y 
. . uciary re at1onsh1p, not all profits he 

earned m the course of acting as a fiduciary so a 1 · 11· h 
. s O m 1ct l e greatest punishment 

possible. If, as a trustee, I take a secret commission Jam t · I b • 
. . , cer am y to e stripped of that 

gam; but I will not be st~ipped of all the authorised trustees fees that J have earned until 
then or after that. In this case, putting the matter this way, the defendant should dis-
gorge any profits owing to his failure to disclose whi"ch as the t · I · d c d , , ria JU ge ,oun , were 
'.hose ~realer ~refits he would not have acquired but for this failure. Toe rest of the prof­
its owing to him under the agreement did not flow from any breach, but from the joint 

ventur~. (To take a different angle on the case, as Chambers (2005b) points out, had 

the claimants pursued the remedy of rescinding the contract for misrepresentation, the 
most they would have received would have been the money back that they put into the 
venture in the first place, with perhaps a share of the profits from the sale of the hotel 

as representing the traceable proceeds of their contribution to its purchase price; only 
by treating the misrepresentation as a breach of fiduciary duty can the wildly different 

result seem to be justified. Why should the effect of a misrepresentation material to the 

formation of a contract be magnified in this way simply because the defendant was a 

fiduciary?) Clarke LJ would have held that, while the claimants were entitled to an ac­

count of profits, the defendant would have been entitled to argue that, on the basis that 

the claimants would have agreed to his taking a profit even ifhe had disclosed, it would 
be inequitable for him to be stripped of his entire profit. As explained earlier, however, 
the better route to this result would have been to distinguish the two distinct breaches, 
and appreciate that the first, the secret commission, required the defendant to account 

for that receipt no questions asked, while the second, the non-disclosure, was a matter 
of equitable compensation requiring full attention to issues of 'but for' causation. 

The self-dealing and fair dealing rules 

12.60 Toe self-dealing rule and fair dealing rule apply to all fiduciaries, but they are most 
easily explained in the case of the trustee-beneficiary fiduciary relationship, so we 
will deal with that case first, and then elaborate the rules briefly in respect of other 

fiduciaries. 
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The self-dealing rule 

The self-dealing rule makes voidable any transaction in which a trustee purchases the 

nusually sells his own property to the trust, unless the Iran trust property or, more u • . . . sac-
. . 'Ii II thor,·sed and explicit authonsat1ons are strictly construed ( Wir,'o/ hon 1s speca ca y au • ' . ,. I/ v 

Morgan ( I 926)). The rationale, as explained by Lord Eldon m Ex P Lacey ( 1802) (see also 

Ex P Bennet (1805)), is that because the trustee acts bot~ as vend~r for '.he beneficiaries 
and purchaser or vice versa, he places himself in an obvious con/11ct of interest and it . 
impossible to determine whether he has served the beneficiaries' interests properly ins:~ 

curing the best price for them. In consequence, if a trustee sells trust property to himself 
the sale may be set aside, ie is voidable, al the insistence of any beneficiary, regardless 0 ~ 

how fair the transaction is. The principle in all its rigour was affirmed and applied in Re 
Tlrompson's Settlement (1986) to a trustee-landlord's consent to the assignment of a lease· 
the principle essentially applies to all trust property transactions. ' 

12.62 Holder v Holder (1968) is an exceptional case where the purchaser from a testator's estate 
although not proving the wiU, admitted at trial that by having performed certain mino; 
acts in the administration of the estate he had become an executor, and therefore a fidu­
ciary. Innocent of his fiduciary status, he purchased the property at fair value at a public 
auction. The CA refused to set aside the sale, and in this respect the case appears to be an 
extension from previous authority where sales were not set aside where a purchaser had 
retired from the trust 12 years prior to the sale (Re Boles and British Land Co's Contract 
(1902)), or where a purchaser was entitled to but did not take up the office of trustee 
(Clark v Clark (1884)). Harman LJ argued that the purpose of the rule was to prevent any 
sale by a person acting as both vendor and purchaser, but here the property was prepared 
for sale by the two proving executors of the will with no input from the purchaser: 

I feel the force of the judge's reasoning that if the {purchaser] remained an executor he 
is within the rufe, but in a case where the reasons behind the rule do not exist / do not 
feel bound to apply it. 

12.63 Danckwerts and Sacks LJJ both went further and questioned whether the rule should 
ever be applied automatically, doubting that ii was beyond the court to determine wheth­
er the trustee had taken unfair advantage of his position. Yinelott J, in Re Thompson's 
Settle111ent, clearly preferred the traditional approach. Note that the problems of deter­
mining a trustee's good faith in the face of an actual conflict are just the same here as 
they were in Regal Hastings, where the court refused to mitigate the severity of the rule 
on evidence that the director's decision that Regal could invest no more than £2,000 in 
the subsidiary was bona fide. 

The fair dealing rule 

12
·64 1:he ~air dealing rule applies lo purchases not of the trust property itself, but of a benefi-

ciary s interest in the trust property S th J • · o, e ru e comes mto play when, for example, a 
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capital beneficiary assigns (2 31 _2 JS) 1. . . 
• • 11S capital interest u d th . 

The rule is less harsh for the simpl 
I 

n er c trust to l11s trustee. 
' e reason t 1at the dang h • 1 . 

two real parties to the transaction with their own . er ere is css: smce there are 
himself, the bargain is much more 1,·k I I b mlterests at stake, not a trustee selling to 

e Y o ea rea one Therefi 'f 
the beneficial interest of a benefic,·ary ti t . · ore I a trustee purchases 

le ransactmn may not b t ·d . 
at the beneficiary's insistence but only ifth t e se as1 c automat1cally 

d ) h ' e ruStee cannot show (and the onus is on him 
to o so t at he has taken no advantage of h. . . h 1s pos1t1on, as fully di J d lJ I 
information to the beneficiary that the be Ii . d'd sc ose a re cvant 

• ' ne ctary I not rely solely on his advice and 
that the prace was fair. (See eg the characterisation of M VC . . ' 
(" 2) ( 19 ) · • egarry in Tito v Waddell 
,vo 77, cited in Re 1710111pso11's Settlement (1986)· Ed d M . k , war sv eync (1842).) 

~he a_pp_lication of the self-dealing and fair dealing rules tooth 
fiduciaries er 

12.65 The r~lcs apply lo other fiduciaries who, like trustees, have the discretion or power 10 
enter into property sales o_r other contracts on behalf of their principals. So, for example, 
the self-de~lrng rule applres to a company director who enters into a contract to buy 
goods for his company from another company in which he is interested (see eg Aberdeen 
Railway Co v Blnikie Bros ( l 854)). TI1e rule also applies where someone close to the di­
rector, such as his spouse, has an interest in the second company. The fair dealing rule 
would apply where the director enters into a contract between himself and the company, 
so long as the company is represented by some other person or persons, such as where 
the director sells land he owns to a company for development by negotiating the contract 
with the board of directors. Because it is not uncommon for company directors to have 
outside interests of various kinds, company law and company articles generally provide 
for a director to escape liability for breach of these rules by making full disclosure of his 
interests under such a transaction (see Dignam and Lowry (2010), ch 14). 

12.66 The self-dealing rule applies lo all contracts, not just contracts for the sale of property. 
If your literary agent signs a book contract for you with a publisher in which he has an 
interest, this breaches the self-dealing rule. The fair dealing rule typically applies only 
to property transactions. Tirns, if your agent negotiates to buy the movie rights for the 
book from you, unless he can discharge the onus of showing that the deal was fair, he 
will breach the fair dealing rule. The reason why the fair dealing rule usually applies only 
to property transactions is that in other cases the principal will typically be negotiating 
with the fiduciary to perform a further service for the principal, and this will not usually 
involve a transaction involving the existing fiduciary relationship, but will be a contract 
establishing a new one. On the other hand, in certain circumstances one can imagine the 
fair dealing rule applying: where an agent's contract is renewed, for example, it is easy to 
conceive a court setting aside the new contract if the agent failed to disclose that he had 
breached the prior contract in significant ways, ways difficult for the principal to detect. 

12.67 If a fiduciary attempts to circumvent the application of either the self-dealing or the fair 
dealing rules by collusively selling to a third party, the sale is liable to be set aside as 1fthe 
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. ·mself In Re Postlethwaite (1888) the court did not set aside a sale 
fiduciary were a party h1 th. trustee entertained a hope of purchasing the property 
to a third party just because e · · d · • 

. , .1 embers or spouses will be v1ewe suspiciously, and 
himself from him. Sales to ,anu Y m ul b · · ti a 

. d .d the application of the r e y retmng rom the tru t 
t t ·11 not be entitle to avm s 
rus ee wi Re Boles and British Land Cos Contract ( 1902)). 

in order to purchase trust property ( 

. . b 'de the transaction is voidable, not void at the outset so 
12.68 Where a sale 1s liable to e set as, • . . , 

. . h r of the property from the fiduciary before a pnncipaJ 
an innocent third-party pure ase . . . 

. d . 1 . . these circumstances the fiduciary will be liable to account 
acts will take a goo lit e, m 

d h ale or if it is shown that the resale was at an undervalue 
for any profits ma e on t e res , . . , 

. b h I pri·ce and the true value. Where the transaction 1s avoid-
the difference etween t e sa e . . 
ed while the property is still in the hands of the fiduciary, t~e principal may ~equire the 

f th ty . eturn for the purchase price received, or may require a resale 
return o e proper m r 
of the property on the open market-if the property fetc~es_ m~re on the open market 

than the price paid by the fiduciary the difference is the pnnc1pal s, of course (see Holder 

v Holder (1968); Conaglen (2003)). 

The proprietary and personal nature of the liability 

to account 

12.69 Where a trustee is liable to account for an unauthorised profit, one might understand 

this as a claim that the trustee has failed to bring trust property into the account. That 

is, his liability to account is simply a recognition of the fact that the property is trust 

property in his hands for which he has not properly accounted, ie included in the trust 

accounts as an addition to the trust funds, and thus the beneficiary's claim amounts to a 

claim to specifically enforce the trust over that property ( 11 .9&-11 . 99, 11.121 et seq). 

It would follow from this analysis that the particular profit, as trust property, is held on 

trust for the beneficiary from the moment the trustee receives it-as the beneficiary's 

interest in the trust is an interest in a fund, the interest will comprise all those items of 

property that from time to time are 'captured' by the trust. 

12. 70 It is important to realise that on this view the property should be regarded as being held 

under an express trust, the express trust under which all of the other trust property is held. 

Such a profit would stand on the same footing as would the proceeds of the sale of any of 

the trust property, or the income from trust property, which a trustee might wilfully or in­

advertently have paid into his own bank account. Such property, just like capital proceeds 

or income, is captured by and is within the terms of the express trust. On this view, then, 

there is no question of the court's imposing a constructive trust on the particular profits 

or the income earned on it, and of course the profit can be traced into the proceeds of 

substitutions. The trustee will, of course, also be personally liable to the trust for the value of 

the property if it has disappeared or cannot be traced, because that will be how he will sat­

isfy the account ifhe cannot do so with the actual property itself or its traceable proceeds. 
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12.11 But this perspective cannot apply easily to all lid . . 
pounded into the reader's head not all . . uc,anes, because as I have rather 

12.72 

(2014d)). Indeed, not all fid . '. fiduc1anes are trustees (see further Penner 
. . uc1anes are even accounti.ng parties, much less trustees 

An accounting party 1s someone who is obi' d t d · 
. . ige O ren er an account. Besides trus-

tees, accounting parties are generally so as It f 
a ma er o contract. A book publisher has 

to account to an author for the sales of the book i th· · h b • . . . , or 1s 1s I e as,s upon which the 
author receives his royalt1e_s. But the publisher is not a trustee, holding the proceeds 
of book sales on trust to give the author his cut Th bl' h · • , , . • e pu 1s er 1s JUSt personally li-
able to account for, 1e pay over, the right amount based on the sales figures N 'th 
. h. . I bl I . e, er, 
in I 1s case, 1s t 1e pu is 1er a fiduciary to the author Th bl' h · · . e pu 1s er 1s not actmg as 
an agent, entering into book sales on the author's behalf Th bl' h II · . e pu 1s er se s its own 
books, and the author is merely contractually entitled to be paid on the basis of the 

publisher's sales. So a liability lo account is not purely the province of fiduciaries, nor 

is the liability to account necessarily proprietary. A true agent may sell his principal's 

property but not be obliged to hold those proceeds on trust ( 2 .51-2.52). Now we can 

see that not all fiduciaries are accounting parties. A solicitor is a fiduciary to his cli ­

ent, but unless he is dealing with his client's property- holding in his client account 

for example-he is not an accounting party because his service is to provide legal 

advice, not to manage his client's property or sell his client's goods on his client's be­

half. As we have seen, of course, in certain cases equity does tend to treat fiduciaries 

who are not trustees as if they were ( 11.15), and one might do so here, arguing that a 

non -trustee fiduciary who receives an unauthorised profit should hold it on trust for 

the principal, in this case the court imposing a constructive trust in order to provide 

parity of treatment with the trustee fiduciary. But this perspective, which seems to be 

espoused by Lord Millett ( 12. 77), assumes the correctness of the view that the fidu­

ciary's liability to account should be modelled on that of the express trustee, whose 

liability to account flows from his stewardship of the beneficiary's property. But as we 

also know, the essence of the fiduciary obligation does not lie in the stewardship of 

property-it lies in the fiduciary's discretionary powers to alter his principal's legal 

position. And so, in determining whether the fiduciary holds any unauthorised profit 

on trust, or rather is personally liable to pay over the value of such a profit, we should 

look to the basic rationale of the fiduciary's liability for unauthorised profits. We will 
return to this following a review of the way that the courts have dealt with the issue. 

In Williams v Barton ( 12.51), Russell J decided that the trustee held the commission as a 
'constructive trustee' and was 'liable to account' as if this meant much the same thing. In 

Boardman, when the HL affirmed the order of Wilberforce J at first instance, it affir~ed 

that the shares were held on trust, although apart from Lord Guest all of their Lordships 
spoke only of the defendant's liability to account. Similarly, in I11d11strial Development 
Consultants Ltd v Cooley, the court declared that Cooley was a trustee of the profits he 

earned from his contracts, and liable to account for those profits plus interest. 

12. 73 It does appear that whenever judges refer to the trust over a fiduciary's profitsh even 
in the case of an express trustee, they always speak of a co11struct1ve trust, but I e use 
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of 'constructive' in these circumstances may be little more than a judicial tic-it rna 
be that the court has a tendency, when it must decide the entitlement in equity 10 : 

piece of property that the legal owner disputes belongs in equity lo another, and it finds 
against him, to say that he holds it on 'constructive' trust. For example, if the trustee 
himself appropriates property that clearly belongs to the trust, any profits or income on 
the property are clearly trust property, ie property under the express I rust because, as we 
have seen (1 1.96 et seq), if beneficiaries wish to claim property acquired in breach of 
trust they 'adopt' the transaction giving rise lo it, thereby capturing the property as trust 
property. Yet, it is often said that such profits are held on 'constructive' trust (eg Martin 

(2001), al 624). 

In Lister ci- Co v Stubbs ( 1890), the CA clearly regarded the non-trustee fiduciary's li­
ability to account for a bribe to be personal, not proprietary. Stubbs was a purchaser for 
Lister & Co, who received large secret commissions from one of Lister's suppliers, Varley 
& Co, for ordering goods from ii. Stubbs had invested part of the commission money in 
land, and Lister sought an interlocutory injunction restraini.ng Stubbs from dealing with 
the land, arguing that the land, as an investment purchased with the commission money, 
belonged in equity lo ii. The CA refused. Here is the famous passage from Lindley Li's 
judgment: 

Then comes the question. as between Lister & Co and Stubbs, whether Stubbs can keep 

the money he has received without accounting for it? Obviously not. I apprehend that 
he is liable to account for it the moment he gets it. It is an obligation to pay and account 
to Messrs. Lister & Co, with or without interest, as the case may be. I say nothing at all 
about that. But the relation between them is that of debtor and creditor; it is not that 
of trustee and cestui que trust We are asked to hold that it is-which would involve 

consequences which, I confess, startle me. One consequence, of course. would be that, 
if Stubbs were to become bankrupt, this property acquired by him with the money paid 

to him by Messrs Varley would be withdrawn from the mass of creditors and be handed 
over bodily to Lister & Co. Can that be right? Another consequence would be that, if the 
Appellants are right, Lister & Co could compel Stubbs to account to them, not only for 
the money with interest, but for all the profits which he might have made by embarking 
in trade with it. Can that be right? It appears to me that these consequences show that 
there is some flaw in the argument. If by logical reasoning from the premises conclu­
sions are arrived at which are opposed to good sense, it is necessary to go back and look 
again at the premises and see if they are sound. I am satisfied that they are not sound­
the unsoundness consisting in confusing ownership with obligation. 

Thus Stubbs' liability to account was treated as a purely personal obligation to pay over 
the value of the commission, or bribe- he was in the position of debtor to his principal 
for that amount, not trustee of the bribe money for him. Thus his obligation lo pay over 
l~e brrbe, although a fiduciary obligation, was nevertheless still only an obligation- he 
did n~t become a trustee of, or in other words, Lister did not get equitable ownership of, 
the brrbe money the moment ii was received. While Lindley LJ was absolutely right to 
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insist_upo~ th~ distinction between ownership and obligation, he did not himself explain 
why, rn thrs crrcumsl~nc~, Stubbs only had the obligation to pay over the value of the 
bribe, and not the oblrgal1on to hold the bribe money on trust as soon as he received ii. 
for those reasons one must consider Cotton L/'s judgment. 

Collon L/ appeared 10 decide that, if Lister had proceeded lo set aside the conlracl with 
Varley, then any moneys paid by Lister to Varley and which were then paid by Varley 
to Stubbs as a bnbe rnrght be regarded as Lister's in equity. He also distinguished cases 
where the fiduciary or trustee had in his possession funds actually withdrawn from the 
trus'.. TI1us the CA appeared to ~ecidc that the false fiduciary would only hold property 
in hrs possession on trust for l11s prrncrpal where the funds were previously funds of 
1he trust; or rather, funds that prior to his defalcation were already trust property, and 
so remained trust property although wrongly dealt with by the trustee. Presumably the 
Court would also have agreed that dividends payable on shares owned by the trust and 
paid to the trustee would be trust property the moment they were received, so that if a 
trustee pul them into his own pocket rather than into tilt trust's bank account he would 
hold them on trust the moment he received them. Although not property of the trust 
prior to their receipt by the trustee, such income is payable by virtue of the ownership of 
the capital, and the beneficiaries are the beneficial owners of that, and so as proceeds of 
trust properly dividends are captured by the trust fund the moment the trustee receives 
them. 

In 1994, the PC in A-G for Hong Ko11g v Reid ( I 994) decided that the recipient of a bribe 
held it on trust for his principal. There were three bases for the decision. On one hand, Lord 
Templeman quoted with approval the words of Sir Peter MiUett, speaking extrajudicially: 

{The fiduciary] must not place himself in a position where his interest may conflict with 
his duty. If he has done so. equity insists on treating him as having acted in accordance 
with his duty; he will not be allowed to say that he preferred his own interest to that of 
his principal. He must not obtain a profit for himself out of his fiduciary position. If he 
has done so, equity insists on treating him as having obtained it for his principal; he will 

not be allowed to say that he obtains it for himself. He must not accept a bribe. If he has 
done so. equity insists on treating it as a legitimate payment intended for the benefit of 
the principal; he will not be allowed to say it was a bribe. 

12.78 This analysis, of course, leads to a finding that the bribe is held as trust property from 
the outset, under an express trust, just as much as any other trust 'income: such as the 
dividends on shares, would be. On this reckoning, the liability to account is a proprietary 
liability per se, as considered in 12.69- 12. 73, and Lister must be wrong because ii is 
conceptually in error- there is just no such thing as a liability lo account which means 
that the fiduciary has only a personal obligation to pay over the value of the property in 
question. The problem with this view is that, as we have seen (12.71 ), the fiduciary's pre­
existing liability to account cannot be the ground or justification for preferring propri­
etary over personal liability, for not all fiduciaries have a pre-existing proprietary liability 
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, fid •ari·es their liability to account is only personal-and in some to account-,or some uc1 
cases fiduciaries are not accounting parties at all. 

But Lord Templeman also stated that the fiduciary was su~ject pri~arily ~nly lo an eq-
. bl bl ' • 1 the money over to the principal, 1e was a debtor in equity' not 
~eo~~o~ • 
a trustee of the bribe money at all. But he further reasoned: 

Equity considers as done that which ought to have been done. As soon as the bribe was 
received, whether in cash or in kind, the false fiduciary held the bribe on constructive 

trust for the person injured. 

12.80 The application of this maxim in these circumstances is nonsensical (see Crilley ( 1994)), 

because as Swadling ( 1997) points out, the maxim does not work m the case of a debt: 

{T]hat debt can be satisfied by the payment of money belonging lo the fiduciary taken 
from any source. 11 is not only discharged by the handing over of the very money re­
ceived. And since there is no duty ro pay over the bribe in specie, the application of the 
maxim 'equity considers as done that which ought to have been done' cannot give rise 
10 any proprietary rights over those moneys, for the payment over of the bribe itself is 

nor that 'which ought to have been done'. 

12.81 The judgment is certainly subject to criticism for depending upon these two apparent­
ly incompatible grounds for the decision, but Lord Templeman seems to have added a 

third. Recall the quotation from his judgment in 12.56. The liability to account Lord 
Millett describes and the 'equitable debt' subject to the 'equity looks upon that as done . . .' 
maxim could apply only to fiduciaries. But if the reason for the decision was to ensure 

that bribees are stripped of their wrongful gains, then the liability to account laid down 
by the decision applies to anyone who takes a bribe, and anyone, whether a fiduciary or 
not, can be bribed; a security guard is not a fiduciary of any kind, but he can certainly 

be bribed by thieves to let them in. We will have lo return to this third rationale for the 
decision in the case below (see further Penner (2012)). Unlike the court in Lister, the PC 
was not willing to distinguish between situations where unauthorised profits are held on 
trust by the fiduciary from the outset, and those in which they are not. Rather, the PC 
appears to suggest that any and all such profits will be held on trust from the outset. The 

constructive trust in Boardman, for example (assuming one was actually imposed), was 
cited with apparent approval, and Lord Templeman cited Sugden v Crossland (1856) with 
approval for: 

dispos{ing] succinctly of the argument . .. that there is a distinction between a profit 
which a trustee takes out of a trust and a profit such as a bribe which a trustee receives 
from a third party. If in law a trustee who in breach of trust invests trust moneys in his 
own name holds the investment as trust property. it is difficult to see why a trustee who 
in breach of trust receives and invests a bribe in his own name does not hold those in­
vestments also as trust property. 

tz,83 

The proprietary and personal nature of the liability to account 431 

In short, the decision, if taken at face value, pretty much abolished the merely personal 

liability to account for an unauthorised profit-it is essentially proprietary in all cases, 

and this has now been confirmed in the UKSC decision in FHR European Ventures v 
Cedar Capital Partners (2014). 

Between the decisions in Reid and FHR the CA refused to follow Reid in two cases. In 

Halifax Building Society v Thomas ( I 996) the CA refused to hold that the profit a fraud­

ster had acquired as the result of purchasing land with a fraudulently acquired mortgage 

was held by him on constructive trust for the mortgagee, although the court accepted 

that he was liable to pay the value of the profit to the mortgagee. There are clear parallels 

between this sort of case and that of a person who profits from a bribe, and yet Reid was 
not applied. In Sinclair Investments (UK) Ltd v Versailles Trade Finance Ltd (2011 ), the 

CA refused to follow Reid and indeed cast doubt on its reasoning, Neuberger MR saying: 

[l}t seems to me that there is a real case for saying that the decision in Reid {1994} 

J AC 324 is unsound. In cases where a fiduciary takes for himself an asset which, if he 
chose to take, he was under a duty to take for the beneficiary. it is easy to see why the 
asset should be treated as the property of the beneficiary. However, a bribe paid to a fi­
duciary could not possibly be said to be an asset which the fiduciary was under a duty to 
take for the beneficiary. There can thus be said to be a fundamental distinction between 
(i) a fiduciary enriching himself by depriving a Claimant of an asset and (ii) a fiduciary 

enriching himself by doing a wrong to the Claimant. 

Nevertheless in the UKSC in FHR, Lord Neuberger giving the unaminous judgment of the 
court, followed Reid. The defendant was an agent who organised the claimant's purchase 
for about €200m of a hotel in Monaco. The defendant was entitled to receive on the sale a 

commission of about €!Om under a brokerage agreement with the hotel owner, and at trial 
the judge found that the defendant had not sufficiently disclosed the right to the commis­
sion to the claimant, so finding that this was an unauthorised profit for which the defendant 
was liable to account to the claimant, and this finding was not appealed. The UKSC held 

that the defendant held this commission on trust for his principal. 

12.84 The reasoning in the decision is less than satisfactory. The court quite rightly showed that 
there were lines of authority going both ways, and so the court had to decide on the basis 
of principle and, perhaps, policy. But the discussion of principle was not thorough, and 
it seems the court adopted the rule that any unauthorised profit should be held on trust 
because of its simplicity and clarity. But let us return to issues of principle. Although 
the CA in Lister did not provide a complete set of principles for d ifferentiating between 
a fiduciary's personal and proprietary liability to account, it took a stab'. whereas ~eid 
and FHR seem not to think it worth the effort. But it is one thing for equity to require a 

fiduciary to hold on trust a profit acquired by misappropriating his principal's property, 

or the income arising on it, and quite another thing to do the same for any pro~erty a~­
quired in breach of any of his fiduciary duties, especially in the case of someone like Reid 
who was not, in his position as fiduciary, an accounting party at all, much less a trustee; 
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in the case of a non-accounting party like Reid, there was no prior basis in his relation. 
ship with the Attorney-General of Hong Kong that would of itself justify his having 10 
hold anything he received and was accountable for on trust for the Attorney-General, 
Furthermore, if the evil in the case which needed a remedy was bribery (amongst the 
opening lines of Lord Templeman's judgment one finds: 'Bribery is an evil practice which 
threatens the foundations of any civilised society') then ii is one which can be and is 
committed by non-fiduciaries. Moreover, consider this sort of case: a fiduciary agent 
who is liable to account personally on a regular basis, say half-yearly, receives an un. 
authorised commission from a third party. Realising he cannot keep it for himself, he 
records it in his accounts and pays it over al the next accounting date. According to FHR, 
he does wrong here. Because it is unauthorised, he cannot account for it like any other 
gain he makes for his principal, but must treat this particular gain as special, segregating 
it and holding ii on trust. On what principle of justice does this make sense? 

What, after all, is the rationale for stripping the fiduciary of his unauthorised profit? It 
cannot be to compensate the principal for a loss, because in most cases ( there are excep­
tions that we shall consider in a moment) the principal does not suffer any loss when 
his fiduciary acquires an unauthorised profit, earning a commission or directors' fees 
or taking a bribe: the rule applies across the board to all unauthorised profits. Rather, 
the rationale is to strip the fiduciary of an)' gnin he earns in conflict of interest: this is 
typically called a 'disgorgement' remed)', and its purpose is to ensure that the fiduciary 
who places himself in a situation of conflict of interest cannot benefit thereby. It is a rule 
put in place to keep fiduciaries up to the mark, not to generate any extra resources for 
the principal. The goal of the rule is that fiduciaries never earn profits of this kind in 
the first place, not to create a new source of revenue for their principals when they do. 
Understanding this quasi-punitive nature of the rule explains why it is often questioned 
why the principal should have the right to the profit anyway- should it not be forfeited 
to the state, as proceeds of a wrong? Why shouldn't the Attorney-General as representa­
tive of the Crown have the right to claim the profit? The most compelling justification 
for according the right to the principal is simply that, as a matter of private law rights, he 
is the only appropriate plaintiff, because he has been wronged by the fiduciary's act, and 
although the principal suffered no loss, if given the incentive of claiming the profit, he 
will be likely to enforce the claim and strip the fiduciary of the profit. Understood this 
way, the rationale for stripping the fiduciary's profit follows the maxim 'No one should 
profit from his own wrong: and the principal's claim is one for 'disgorgement' or 'restitu­
tion' for a profit acquired in the commission of a wrong. This topic is, therefore, typically 
discussed in restitution texts under the heading ' restitution for wrongs' (see eg Burrows 
(201 I)), Part 4). 

In view of this, it seems clear that the primary remedy against the fiduciary should 
be personal, not proprietary. Consider the consequences in the context of insolvency 
(l.81 et seq). If B _has the obligation to pay A money, and B goes bankrupt, then A is 
an unsecured creditor; 1f B has breached his fiduciary obligations to A and has earned a 
profit in so doing, but not because his breach was one where he appropriated any of A's 
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property (in equity), our goal should be to ensure that B does not profit from his wrong 
against A, ie B's breach of fiduciary duty. In order to accomplish that there is no need 
for A to acquire a proprietary interest in those profits, for that simply allows A 10 gain a 
priority over B's other creditors when B, ex hypothesi, has not appropriated or interfered 
with /\s property. Where a trust is automatically imposed on B's unauthorised profit, 
however innocently it ~as_ acquired, as in Boardman, A gains an unjustified advantage 
merely because the obhgallon that was breached was a fiduciary one; it is difficult to say 
that John Phipps' right to Boardman's profits is any more compelling than C's common 
(aw right to be paid by Boardman for the property Chas provided him under a contract, 
because C has thereby increased the value of Boardman's estate, or D's common law 
right to be compensated for Boardman's running him down with his car, because in this 
case Board man's wrong has caused D to suffer an actual (monetarily quantifiable) loss at 
Boardman's hands. C and D have no proprietary claim, of course. (See further Swadling 
(2005a).) In Boardmm1, Boardman did not appropriate any property of the beneficiaries, 
unless the use of the information was itself an acquisition of trust property. While Lords 
Hodson and Guest treated the information as trust 'property', the majority did not, and 
there is little to recommend that view (see Lord Upjohn's dissent on the point). In such 
a case it would be right to strip Boardman of his profits (assuming the case was rightly 
decided), but the profits should not be regarded as trust property from the outset. 

Because of these considerations, resti tution lawyers typically argue that, except in cases 
where the fiduciary's profit can be treated as in some way a misappropriation of his 
principal's property, the remedy should be personal, not proprietary (see eg Burrows 
(2002), at 499 et seq). ls a trust over property in the breaching fiduciary's hands that is 
not originally property of the trust, or its traceable proceeds, or income of that prop­
erty, ever justified? A trust over some unauthorised profits may be justified. If the 
bribe in Lister can be regarded as a payment that was really part of the consideration 
in the contract between Lister and Varley, then the money, this 'rebate' on the purchase 
price of Varley's supplies, should have gone to Lister in the first place. On this view, the 
trust over the bribe prevents an unjustified distinction between a case of embezzlement 
and fraudulent conversion: one should not allow the trustee to avoid holding the prop­
erty on trust from the outset simply because he embezzled it (ie prevented property that 
should have gone into the trust from getting there by treating it as his own) rather than 
fraudulently converted it (ie appropriated the existing trust property to his own benefit); 
both are equally examples of theft. The argument is that this 'rebate' is aki.n to the income 
on property, like dividends on shares. The agent 'intercepts' this payment to his princi­
pal, treating it as his own (ie embezzling it) rather than paying it over to his principal. 

In Mahesa,1 v Malaysia Government Officers' Co-operative Housing Society Ltd ( l 979) 
an agent of the housing society took a one-quarter share of an overvalue of $488,000 
on a price of $944,000 paid for a piece of land the agent purchased for the society from 
the briber. The bribe of $122,000 clearly represented the agent's 'cut' of the overvalue. 
The housing society sued the agent for its loss on the purchase, $443,000, which was the 
amount of the overvalue minus certain costs. Having elected for that remedy, the society 
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was unable also to claim the value of the bribe, since the value of the bribe clearly formed 

part of the total overvalue. In other words, both the bribe and the rest of the overpay­

ment element of the purchase price were equally treated, quite rightly, as different kinds 

of appropriations by the fiduciary resulting in loss to his principal. 

12.89 But there are bribes and bribes. Certainly the Attorney-General for Hong Kong could 
hardly claim that he should have received the profits from Reid's suborning of the 
judicial process, ie that Reid took bribes that in justice the Attorney-Genera\ should 
have himself received to corrupt the criminal justice system. In that sort of case, 
the principal, by having a claim against the fiduciary, is really just stripping him of 
the profits of his wrong, not demanding property that was his from the outset, or was 
a payment made to him intercepted by his fiduciary. A useful thought experiment is 
always to ask what should happen if the 'unauthorised profit' or bribe is stolen before 
the principal has a chance lo claim il. If the money is really trust money, then the 
principa\'s claim should lapse with the theft, because the theft was of his property; if 
you think the principal should be able to sue the false fiduciary for the value of the 
bribe regardless, then it was the laking of value that was the wrong, not any 'theft' or 
'misappropriation' of any particular 'trust asset'. (And note, you cannot have it both 

ways.) 

12.90 There are two further considerations to bear in mind which strongly counsel against im­
posing a constructive trust to strip a wrongdoer of his gains: the rules of tracing do not 
operate to strip a wrongdoer of gains that result from his wrong, and the rules of tracing 
are 'bent'. The first consideration is that if the concern of the disgorgement remedy is to 
ensure that the defendant is not unjustly enriched by wrong, then imposing a canst ruc­
tive trust on the gain, and of course, its traceable proceeds, is unlikely to achieve that 
result. As we know from Foskett v McKeow11 (11.131 et seq), tracing is a transactional 
inquiry, not a causal one. By that I mean that tracing tracks the transactions a person 
makes with the property rights at his disposal; it does not track increases in wealth which 
are causally dependent on prior increases of wealth. So, presumably, if one wanted to 
ensure that X does not gain from his wrongdoing, not only would one wish to strip him 
of the immediate gain like the receipt of bribe money, but also any increase in his wealth 
for which the receipt of bribe money was a 'but for' cause; thus, if, because of the bribe 
money, X was able to make a profitable investment, we would want to strip him of that 
enrichment too, irrespective of what f u11ds he actually used to make the investment, that 
is, irrespective of whether that enrichment was the traceable proceeds of any use of the 
bribe money. Assuming that we want to ensure that wrongdoers do not gain in any way 
from their wrong, the post-initial enrichment causal inquiry is to determine whether 
there has been any subsequent enrichment which would not have occurred but for the 
initial, wrongful, gain. Similarly, and contrariwise, where there is no causal connection 
between the receipt of an illicit gain and a particular profit, there would seem to be no 
reason to strip X of this second profit- and diminish his estate for the rest of his credi­
tors- just because the gain was the traceable proceeds of a transaction expending the 
bribe money. Claims against traceable proceeds vindicate equitable beneficial ownership 

The proprietary and personal nature of the liability to account 435 

interests; they are not in any way a substitute for gain-stripping as a matter of principle, 

and they are a very poor facsimile in practice, as the facts in Foskett itself make abun­
dantly clear. 

As to the second consideration, we know (11.11 O) that tracing rules are 'bent' in favour 

of the victims of wrongdoers. When tracing through bank accounts, which will com­
monly be the case if a bribe taker receives the bribe in the form of money, the victim 

of tl1e wrong, as beneficiary of the constructive trust, will be able to 'cherry-pick' the 
expenditures which result in profitable (or least loss-making) 'investments' of the bribe 
money, to the disadvantage of the bribe taker's other general creditors. This 'cherry­
picking' result is now justified on the basis that the beneficiary of a trust may trace into 
such withdrawals as he pleases (within the arithmetic limits of what he and the trus­
tee contributed) on the principle that all reasonable inferences will be made against a 
wrongdoer whose own act gave rise to the factual difficulty of determining whose money 
went where. It is too late now to revisit this result as regards beneficiaries of express 
trust interests, but it cautions us against imposing proprietary liability against wrong­
doers where our only legitimate aim is to strip the wrongdoer of his unauthorised gains. 
Where the wrongdoer is bankrupt by the time of the action, which will again commonly 
be the case, the 'cherry-picking rule' will allow the victim not only to obtain the windfall 
of the ill-gotten gain, but artificially to enhance the value of that windfall, as he pleases, 
at the expense of the wrongdoer's general creditors. In other words, the application of 
the bent tracing rules through bank accounts will occasion the bankrupt wrongdoer's 
general creditors' positively contributing to the victim's windfall. One way around this 
problem might be to suggest that where the wrongdoer-constructive trustee's actual per­
sonal interests are out of the picture because he is bankrupt, so that the real conflict is 
between innocents, the innocent victim of the wrong and the innocent general creditors, 
we should not apply the 'cherry-picking' rule, adopting instead a neutral rule for tracing 
through bank accounts. But that is most certainly not the present law, and until such 
a suggestion is adopted, imposing proprietary liability upon wrongdoers for their ill­
gotten gains is Liable to work substantial injustice against their general creditors, for no 

principled reason. 

12.92 A final concern is that we must determine what we are trying to do here. If the evil we 
mean to address is taking a bribe to do something wrong, and let us remind ourselves 
that FHR was not a case of anyone being bribed, then this is something that both fiduci ­
aries and non-fiduciaries are equally capable of. The remedial response of stripping the 
bribee of his gain lies squarely within the law of disgorgement or restitution for wrongs. 
Unfortunately, the law of restitution for wrongs is, arguably, in as bad a state as any area 
of private law (Burrows 2011, Part 4). None of the judges or commentators agree on what 
the Jaw is or what it should be. If some restitution lawyers want to have a go at saying 
that equity-in its 'auxiliary jurisdiction' of assisting the common law to provide ad­
equate remedies for torts or breaches of contract (Reid clearly breached his contractual 
obligations to the Attorney-General of Hong Kong, a security guard clearly breaches his 
contractual obligations to his employer by letting the thieves in)- should require the 
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d h Id I • ·u got·ten <•ains on trust, so be it; but such an argument would wrong oers 10 o t 1e1r 1 - o 

h h. t d ·ih the 1·,ability to account that trustees or other fiducia ries have ave not mg o o w1 , 
d I · t 1 · b·J·,ty of trustees to account should not serve as a model for the an so t 1e propne ary ia 1 

development of the law of restitution for wrongs in these cases. The two have nothing to 

do with each other. 

Equitable compensation for breach of fiduciary 
obligation 

12.93 As we have seen in respect of the no conflict rule, Lhe standard response of equity is 

to strip the defendant of any profit earned b)• participating in a transaction in conflict 

of interest. In the case of the self-dealing and fair dealing rules, the court will reverse 
the transaction, if possible, and, if not, again will strip the false fiduciary of any profit. 

However, in certain circumstances the breach of fiduciary obligation will not give rise to 

any profit to the false fiduciary, or not only do that, but may actually give rise to a loss 
on the part of the fiduciary's principal. In such a case the fiduciary must compensate his 

principal for the loss, and this compensation for loss is styled equitable compensation, 
which we have already encountered (11.25). The leading modern case that establishes 

the jurisdiction of equity to award equitable compensation for breach of fiduciary obli ­

gation is Nocto11 v Lord Aslrb11rto11 (1914). Nocton, a solicitor, advised Lord Ashburton 

to advance £60,000 on a mortgage as part of a scheme to develop land. Noc ton derived 

personal advantages under the scheme of which he did not inform Ashburton. Later 

Nocton advised Lord Ashburton to release a property from the mortgage, which made 

the mortgage loan less secure, and which again unbeknownst to Lord Ashburton ben­

efited Nocton. The scheme failed to be profitable, and the value of the property securing 

the mortgage fell far short of what Lord Ashburton had advanced. The HL unanimously 

decided that, although Nocton had not intended to defraud Lord Ashburton, he was in 

breach of his fiduciary obligations to him in advising him to act so as to benefit Nocton, 

and the court affirmed the lower court's direction to inquire into the amount of Lord 
Ash bu rton's losses. 

12.94 The principles underlying equitable compensation for breach of fiduciary duty were 

considered, as we have seen, by Lord Browne-Wilkinson in Target Holdings (1996) 

(11.35 et seq), although in the context of the measure ofliability to restore the trust 

when the account is falsified, so you should review what he said there now. These 

principles were considered by the CA in Swi11dlc v Harrison ( 1997). Mrs Harrison, 

at the instigation of her son, mortgaged her house to provide capital to purchase 

the Aylesford Hotel, in order that together they could operate a family restaurant 

business. She contracted to buy the hotel and paid a £44,000 deposit, which would 

have been forfeited if she did not pay the remainder of the sale price and complete 

the purchase. Unfortunately, by the date of completion, she and her son were unable 

to obtain sufficient money to complete the purchase. Her solicitor, the engagingly 

12.9S 

u.96 

12.97 
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named Mr Swindle, arranged fo r his firm to provide a bridging loan so that she could 
complete. In breach of fiduciary duty, Mr Swindle failed to inform her of certain 

pertinent facts, in particular his firm's profit on the loan . It was clear that, but for the 

bridging loan, Mrs Harrison would not have been able to purchase the restaurant, 
and she would have lost her £44,000 deposit. The restaurant business turned out to be 
a disaster, resulting in the loss of the entire sum she had raised on the equity in her 

home. Because the solicitor fai led to disclose material fac ts to her in breach of his fi­

duciary duty, she was clearly entitled to rescind the bridging loan agreement; indeed, 
by the time of trial, that loan agreement had been rescinded by agreement. It was 

argued that the solici to rs' firm was liable for any losses that would not have resulted 
'but for the loan', ie all the losses resulting from the res taurant business. 

The CA unanimously found against Mrs Harrison. Unfortunately, all three judges gave 
extensive judgments that used different terminology and provided d ifferent ration ­

ales for doing so. Essentially, however, all three agreed that the particular breach 

in question, the failure to inform Mrs Harrison of the profit Mr Swindle's firm was 

taking on the loan, did not lead to the losses caused by her entering the restaurant 
business. 

Another recent example is Gwembe Valley Development v Koshy (2003): in conflict of 

interest, a director made a massive profit on currency transactions contracts he ar­

ranged for his company. While he was liable, of course, to disgorge those unauthor­

ised profits, the court held that these contracts had not contributed to the ult imate 

failure of the development venture, so he was not liable to compensate the company 

for the resultant losses. In Hilto11 v Barker, Booth & Eastwood (2005) (12.14), a so­

licitors' firm was held liable for the losses suffered when, in breach of its contract 

of re tainer with its client it failed to advise him of facts important to his decision 

whether to proceed with a transaction, and it was liable for the losses he suffered by 

roceeding. Because the contractual duty to advise a client of all material facts known 
p 1· · d 1· to the solicitor is a duty ' rooted in the fiduciary relationship between so 1c1tor an c 1-

ent', and indeed, is arguably a fiduciary obligation in its own right deriving from the 

solicitor's duty generally to act in the best interest of his client, this is a case where the 

award against the solicitors could be framed both as damages for breach of contract 

and as equitable compensation for breach of fiduciary obligation. 

Secondary liability for breach of fiduciary obligation ..1 - ~ ---

As we have seen (1 1 .15 ), where a fiduciary misappropriates his principal's property, say 

where a company director fraudulently draws a cheque from the company bank account 

in his own favour, equity regards this as equivalent to a breach of trust and the ~ormal 

breach of trust remedies against third parties, ie for knowing receipt or knowmg. as• 

sistance, will apply. Making third parties liable in the case of a true breach of fiduciary 
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obligation is, however, a more vexed question (see Mitchell (2002); Davies (20 I Sa), 264 _ 

69). There are, of course, some breaches of fiduciary obligation that necessarily involve 
misapplications of the principal's property, ie breaches of the self-dealing and fair d 1 ea. 
ing rules, and there would seem 10 be no objections in principle lo making third parties 
who dishonestly assist such breaches, or receive property via them, lo be held liabl e. 
The same might be said for those cases in which a fiduciary is properly held to hold an 
unauthorised profit on constructive trust for his principal, ie those cases in which the 

unauthorised profit can fairly be said lo be a misappr~prialion of the principal's property 

(12.85-12.91 ). In these cases the analogy with knowmg receipt and knowing assistance 

is straightforward. 

For example, in CMS Dolpliin Ltd v Simonet (2001), Collins J treated a director's ex­
ploitation for himself of a maturing business opportunity 'as appropriating for himself 

[the property of his company!'. The new company he formed, which took the benefit of 

the opportunity (and which was deemed to have his knowledge), was liable either as a 
'participant' in a breach of trust, or alternatively as a knowing recipient of trust property 

transferred in breach of trust (see also Comax Sernre Business Services v Wilson (200 I); 
D1/mun v Sutton (2004)). While the reasoning that a maturing business opportunity is a 
company's 'property' is questionable {12.21 el seq), the principle upon which the com­

pan_y was found liable seems a straightforward application by analogy of the rules gov­
ern mg secondary liability for breach of trust. 

Nevertheless, the cases do not speak with one voice. In Satnam /11vest111e11ts Ltd v Dunlop 
Heywood & Co Ltd (1999) the claimant's competitor was assisted in its purchase of a site 
for development, a site in which the claimant was also interested, by the unauthorised 
release of confidential information by the claimant's agent, which the court treated as a 
breach of its fiduciary obligation. The CA refused to hold that the competitor held the 

site on constructive trust for the claimant. Distinguishing Boardman on the basis that 
there the defendants had placed themselves in a fiduciary position vis-a-vis the benefi­
ciaries, the court said that it would be contrary to commercial good sense to hold a com­

petitor'. which of course had no prior fiduciary duty to the claimant, liable as a fiduciary 
for taking advantage of the claimant's agent's breach and stripping it of the asset it had ac­
quired. This case seems to suggest that merely knowingly receiving a benefit that would 
not have come to one but for another's breach of fiduciary obligation is insufficient to 

render one liable lo the wronged principal. Notice one can analyse this case on the basis 
that the acquisition of the site for development could be regarded as something that its 
agent should have acquired for its principal if for anyone; there seems little doubt that 

had the agent acquired the site itself, it would have been liable to hold it on trust for the 
principal. Thus, as a case equivalent to a 'misappropriation of trust property' case, it 
seems directly to conflict with CMS Dolphin. 

The _C/\s decision in Novoship UK v Nikitin seems to confirm (al [77); the trial judge 
exphc1tly endorsed the point) that a third party is not accountable for the fiduciary's 
own unauthorised gain, ie is not liable to pay over a sum equivalent to the unauthorised 

gain which the fiduciary himself acquired. Novoship also decides that a third party who 
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dis/ronestly participates in a transaction in which the fiduciary acts ·1 11· 1 f . . . n con 1c o interest, 
is liable to account for his own gain to the fiduciary's princ'ipal b I th . . _ . . . , u e gam must be the 
causal result of his parllc1pat1on, on conventional principles of 'b ti' • • Th" . u ,or causahon. 1s 
reasoning coheres with the result vis-a-vis the third parties in R I H 1 · ( _ . ega as 111gs 12.15 et seq): 
recall that besides the directors, the company's solicitor subscri'b d , h d d ' e ,ors ares, an one 1-
rector subscribed for shares for third parties. Neither the soli'ci'tor th th' d . . nor e 1r party were 
stripped of their profits, although, on the facts, it could hardly be clearer that the sol' -1 

1 · · d · d b 1c1 or 
knowing y partmpal~ m an ene~ted from the scheme, and the third party benefited 
from the schem,e. Neither was the director who subscribed for others liable secondarily 
for those others gains. This was so even though all of them know·ingl 1· · 1 d • y par 1c1pa e m a 
scheme that wo_uld _not have come off but for their participation, and which they were in a 
position to realise, 1f they had thought about it, was a scheme reflecting a conflict of inter­
est. But ii would be hard to characterise any of these third parties as dishonest. 

The scope of fiduciary obligations 

12_101 Trustees, agents, and company directors are the classic cases of fiduciary relationship, 
but the concept has been stretched to cover other cases, sometimes appropriately, some­
times not. A sensible extension of the concept brings the solicitor and client relationship 
(see eg Longstaff v Birt/es (2002)), and similar cases of authoritative advice-giving, into 
the fold. While a solicitor does not usually have true legal powers to affect his client (he 
does not typically act as the client's agent, strictly speaking), the solicitor does advise his 
client how to deal with third parties in circumstances where the client essentially fol­

lows the solicitor's advice, and so in that sense the solicitor has strong practical powers 
to affect his client's legal position vis-a-vis those th ird parties. Clearly if a solicitor were 

to advise a client to settle an action against a company, not because that was what the 
client's legal position indicated, but because the solicitor was interested in the company, 
this would be a breach of loyalty and good faith, which is essentially equivalent to the 

trustee's or agent's breach of fiduciary obligations. 

12.102 However, various i11appropriate extensions of the concept have been made, typically in 
cases where the person named as a 'fiduciary' has committed a legal wrong; a legal wrong 
that is not just wrong, but can be characterised as one that shows an abuse of loyalty or 
good faith. Perhaps the oddest extension of tl1e concept is found in the decision of the 
Canadian Supreme Court in M (K) v M (H) (1992) (see also Norberg v Wynrib (1992)). 

In M (K), the plaintiff was sexually abused by her father, the defendant, from the age of 
eight until she was I 6 and left the family home. She suffered various psychological prob­
lems, and it was only following psychological therapy, at the age of 28, that she brought 
an action against her father for damages for the tori of assault. A jury found for her and 
awarded $10,000 general damages and $40,000 punitive damages. The trial judge, how­

ever, set aside the award and dismissed the action on the basis that the claim was barred 
by the Ontario Limitations Act 1980. On appeal to the Supreme Court of Canada, the 
plaintiff/appellant claimed that for various reasons the Limitation Act should not apply 
to bar her claim in tort, and her appeal on this ground succeeded. But she also claimed 
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that her father's incestuous assault also constituted a breach of fiduciary obligation; in 

view of the fact that there was no statutory limitation period in respect of breach of a 

fiduciary obligation, if she succeeded on this ground she would have been in a much bet­

ter position to avoid any bar based upon the lapse of time between the assaults and her 

launching her action against her father. The court accepted her argument that her father 

had breached a fiduciary obligation in assaulting her. 

12.103 Reread 12.1 where Millett LJ in Mot/Jew describes the nature and scope of fiduciary obliga­

tions, and the facts of Mot/Jew at 11 .51 . There MiUett LI emphasised the particular nature 

of fiduciary obligations to distinguish them clearly from a duty to take care. His separate 

treatment of breach of trust also indicated that he does not regard all breaches of trust as 

breaches of fiduciary obligation. In view of this, how do you think Millett would approach 
the question whether the father in M (K) breached a fiduciary obligation? Doth in Mot hew 
and in M (K) we appear to have plaintiffs who have resorted to a claim for breach of fidu­

ciary obligation, rather than for a tort (negligence or assault), because of a perceived dif­

ficulty in proceeding under that description of the claim. However, Millett LJ in Mot hew, 
unlike the court in M (K), strongly disapproved of resorting to equity in this way. 

12.104 

12.105 

Child abuse is of course a terrible wrong, and is also, in a sense, a dreadful breach of 

loyalty and good faith when committed by a parent or guardian, and it seems that the 

latter consideration is what drove the court to accept the abuse as a breach of fiduciary 

obligation (see Flannigan (2000)). But child abuse is a crime and a civil wrong. No one 

has a legal power or discretion to commit child abuse, a power or discretion that should 

be exercised in good faith or not at all. Fiduciary obligations are intended to ensure that 

a fiduciary takes decisions t/Jat /Je is otherwise legally empowered or obliged to undertake 
irr orre way or a11otlier u11der his tmst or age11cy or retai11er in a manner that best serves 

the interests of his principal. In view of a fiduciary's fiduciary obligations, an otherwise 

legitimate use of a legitimate power or discretion may be turned into a ,vrong, because 

it reveals a breach of loyalty or good faith. A breach of any old obligation, whether the 

commission of a tort like assault or child abuse, or a breach of contract, does not be­

come a breach of a fiduciary obligation simply because, besides being wrong in its own 

right, it also reveals self-interested disloyalty or bad faith; those acts are not within the 

range of decisions that make up the extent of the fiduciary's discretion, to which, and 

only to which, the fiduciary's fiduciary obligations apply. As Lord Millett has said in an­

other context (Dubai Aluminium v Salaam (2003)): 'Sexually assaulting a boy is not an 

improper mode oflook.ing after him. It is an independent act in itself, not an improper 

mode of doing something else: Thus if your trustee favours his own interests over yours 

by beating you up or slandering you or stealing your bicycle he certainly commits a 

wrong. but does not breach his fiduciary obligations to you. Nevertheless, as in M (K) 
v M (H), courts appear to have occasionally stretched the concept of 'fiduciary' in just 

this way as a means to deal more effectively with a wrongdoer. 

To put this another way, the existence of a fiduciary obligation turns something one 

would otherwise be perfectly allowed to do i,110 a wrong because it is done in conflict of 

interest. If this is so, things that are already straightforwardly wrongs are not within the 
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scope of a fiduciary obligation, because they arc wrongs already. Just because a wrong 

manifests, in addition to its wrongness per se, a breach of loyalty does not turn it into a 

breach of fiduciary obligation. On this view, the parent in M (K) v M (HJ did not commit 

a breach of fiduciary obligation, because the act of sexual assault is straightforwardly a 

wrong whoever does it. ll aggravates the wrong that it is committed by a parent, a per­

son one should be able to trust; but that does not turn it into a different sort of wrong, 

a breach of fiduciary obligation, because it is not a case of a person using a power or 

discretion in conflict of interest-no one has the power or discretion to commit a sexual 
assault against anyone. Indeed, from this point of view, it belittles the gravity of the wrong 

to say that the essence of the wrong is its manifestation of a 'conflict of interest' -what's 

wrong about sexual assault is the heinous violation of the victim's bodily integrity, not 

any 'breach of loyalty'. The essence of a breach of fiduciary obligation is that the fiduciary 

is the wrong party to take part in the transaction-he is an unsuitable contracting party 

with his principal, because in contracting with his principal he places himself in a conflict 

of interest. Dut the wrong of sexual assault is not wrong because it was the wrong person 
who carried out the assault. It is a wrong because assault itself is wrong, whoever does it. 

12.106 

12.107 

Another example of a case where the fiduciary relationship was distorted to achieve 

a particular result is Reading v A-G ( 1951 ). A sergeant in the British Army stationed 

in Egypt assisted smugglers by riding in their lorries wearing his uniform so that they 

would not be stopped at check points. The British authorities seized £20,000 of the 

money he was paid for these services. In an action to recover the money Reading argued 

that while he had obtained it wrongfully, the Crown had no right to retain it; the HL held 

that as a non-commissioned officer he stood in a fiduciary relationship to the Crown 

and therefore he was liable to account to the Crown for any profits he obtained by the 

misuse of his position. Only on the very strained rationale that Reading, by wearing his 

uniform, had the practical power to affect the Crown's practical interests, by affecting the 

reputation of the Crown in Egypt, could Reading be regarded as a fiduciary. 

Much the better explanation is simply that the terminology of fiduciary was fictitiously 

applied to Reading in order to provide a basis for stripping him of his ill-gotten gain, ie 

to treat it as an 'unauthorised profit' ( 12.48 et seq); the case would better have been dealt 

with openly as one in which the principles of the law of unjust enrichment applied to 

deny Reading the gain he made by committing a wrong (see Jones ( 1968); 11 .199; 12.92). 

The point to take away here is that there are many ways in which a person wh~ 1s not a 

fiduciary to someone may harm someone in some way and make a_profit b~ domg so. A 

security guard may have no legal right to admit anyone to the buildmg on his shift, but 1f 

he is bribed to let in some thieves, we should surely wish to strip him of that profit; but JUSt 

because we wish to strip him of his profit is no reason retroactively to characterise him 

as a fiduciary. He should be stripped of his bribe because ~therwi~e h~ would be uniuslly 

enriched by his wrong, not because he breached any fiduciary obhgallon; he had none. 

12.108 The case of bare trusts raises an interesting question regarding the scope and nature 

of fiduciary obligations. Recall that for fiduciary obligations to arise, there ~uSt be 

some scope for discretion or leeway in the fiduciary's performance of his duties. No 
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such discretion or leeway arises in the case of the nomineeship (2. 1 3) because, in such 

cases, the trustee is only to follow his beneficiary's instructions exactly. I f the nominee 

breaches the trust in some way, he will certainly be liable for breach of trust but, as we 

know ( 12.1), not all breaches of trust are breaches of fiduciary obligation. For exampl e, 
a nominee might mistakenly do something he was not directed to do such as payin 

trust money away to the wrong person; that would not constitute a breach of fiduciar g 

obligation, because it would not be a consequence of the trustee favouring his ow~ 

self-interests over those of his beneficiary. Now here's the trick-y issue: since a nominee 

is not empowered to take decisions off his own bat that legally bind his beneficiary, any 
decision he takes off his own bat will be a wrong per se, a clear breach of trust, because 

in that case he will not be following his beneficiary's instructions. And as we have just 

seen, the mere commission of a wr~ng does not become a breach of fiduciary obliga­

tion because it shows that the wrongdoer favoured his own interest over that of the 

person he wronged. Thus, one can argue that, because the nominee never undertook 
to act as a decision-maker for his beneficiary, he cannot be a fiduciary to him, and so 

cannot commit a breach of fiduciary obligation. In other words, since there are no 

decisions that he could legitimately take off his own bat, while he can commit various 

wrongs (breaches of trust) there is nothing that he can do which could amount to a 

breach of fiduciary obligation. This reasoning seems to underlie the Canadian decision 

in RH Deacon & Co Ltd v Varga ( 1972). A stockbroker was instructed to buy shares in 

a company in which it itself held an interest. The court found no breach of fiduciary 

obligation, since the broker did not exercise any discretion in making the purchase. As 

Weinrib (1975) puts it: 'There was nothing that had to be controlled by the imposition 
of the fiduciary obligation: 

12.109 While this line of reason is appealing, and seems to flow from a cogent characterisation 

of the rationale behind the imposition of fiduciary obligations outlined earlier, it was not 

accepted by Cross J in Re Brooke Bond & Co Ltd's Trust Deed (1963). The case concerned 

a wstodian trustee ( 10.58), a nominee who takes directions from a managing trustee 
rather from the beneficiaries. Clearly the managing trustee had fiduciary obligations to 

the beneficiaries, but did the custodian trustee? ln this case the custodian trustee was an 

insurance company, and the managing trustee decided that the trust should take out a 
policy of in~urance to protect the beneficiaries' interests in the trust fund. The managing 

tru~tee decided to take out the trust policy with the custodian trustee in its capacity as 

an '.nsu_rance co_mpany. Now if the custodian trustee was a regular trustee with fiduciary 
o~l'.gations, taking out an insurance policy for the trust with itself would have been pro­
h1b1ted, because there would have been a clear conflict of interest, and a violation of the 

self-dealing rule. But was_ s~ch a transaction prohibited here, given that the managing 
trustee h_ad '.11ade the dec1s1on, the custodian trustee having no discretion to make the 

pohcy with itself? Cross J held that it was, although the reasons he gave for his decision 

do not go to the root of the matter in any detailed way. Rather, he seems to have just felt 
that as a _truste~ of whatever kind, the custodian trustee would be obliged to undertake 
any dealings with the trust with the best interests of the beneficiaries in mind and so 
must not put itself in any position of conflict of interest. ' 
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10 Despite the insufficient reasoning, the case seems to indicate that in all cases of trusts, 

11·
1 

the trustee will be characterised as a fiduciary regardless of whether the trustee has un-

,i.111 

dertaken to take d iscretionary decisions in the beneficiaries' best interests. Thus even 

in the case of a nomineeship, a wrong committed by the trustee that reveals the trustee 

favouring his own interests over the beneficiary may be regarded as a breach of fiduci­

ary obligation. Indeed, some rationale for this may lie in the simple fact that a trustee, 

unlike other fiduciaries, holds legal title to the beneficiaries' property. Being in charge of 

someone else's property gives a trustee such scope for doing wrong, and provides such 

a temptation to commit a wrong for one's own benefit, that a court may think it right to 

treat any wrong he commits in respect of his stewardship of the property that reveals a 

preference for his own interests over those of his beneficiaries as a breach of fiduciary 

obligation and, in general, to apply the conflict of interest rules to him as they were ap­
plied to the custodian trustee in Brooke Bond. 

In Paragon Finance v 1hakerar & Co ( 1999), however, a clearly wrongful act by a fiduci­

ary, indeed a trustee, who dealt with the trust property held under a bare trust with man­

date in a way that (if the allegations of fraud are correct) clearly manifested his acting in 

his own best interests in total disregard of those of his beneficiary, was not regarded as a 

breach of any fiduciary obligation under the trust. As it appears that the obligations the 

solicitors had with respect to the trust property were limited to carrying out the terms of 

the land purchase trust, which gave them no discretion as to how to deal with the trust 

money, this decision seems to affirm the view that there can be no breach of a fiduciary 

obligation except where a person acts to favour his own self-interest within the scope of a 
discretion undertaken to permit him to serve the interests of another. Since the solicitors 

had no discretions to exercise over the trust money, they therefore had no fiduciary obli­

gations in respect of it, and therefore their fraudulent disposition of the money could not 
be a breach of any fiduciary obligation in respect of it-rather, it was just a fraud. Their 

being solicitor-trustees just put them in a good position to carry it out. 
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SELF -TEST QUESTIONS 

Discuss the scope and rationale for the conflict of interest rule as it governs a fiduciary's 

per;onal profits, and the remedies available to a principal or beneficiary where the fiduci­

ary is liable under the rule. 

2 Andrew is a farmer, who farms his own land and also manages and farms the land of 

Frank. Andrew recently purchased a load of seed cheaply, and now realises it is more than 

he can use on his own farm. He plants a ton of the seed on Frank's land, and charges Frank 

the going price, making a profit of £600. An agent of Superseeds Ltd rings up Andrew at 

his manager's office on Frank's farm and asks whether Frank w ill grow a new genetically 

modified tomato Superseeds has developed. Frank has a policy against growing geneti ­

cally modified crops, and Andrew offers to grow the tomato on his own farm . The crop 

does spectacularly well, earning Andrew a profit of £20,000. Finally, Andrew offers to 

purchase half of Frank's acreage. He provides Frank w ith the accounts of his management 

of Frank's farm; they are in such disarray that it is impossible to determine how profitable 

the operation is, but Frank sells anyway. Discuss Andrew's liability to Frank. 

3 In what circumstances, if any, should a fiduciary hold any unauthorised profit on con­

structive trust for his principal? 

4 Arthur is the director and chief operating officer of Smartco, a clothing manufacturer. 

In 2003, he purchased, on behalf of the company, £1 5,000 worth of fabric from a com ­

pany in which both he and his wife have a major shareholding. Later in the same year, 

he moved the head office of Smartco to Guildford, in Surrey, where he lives, so as to 

reduce his need to commute. The move cost the company approximately £150,000. The 

company's solicitor, Derek, carried out the necessary conveyancing work, earning a fee 

of £20,000. In early 2004, Smartco acquired a controlling interest in Splash Ltd, a swim­

wear manufacturer, and Arthur used the Smartco shares in Splash to vote himself on to 

Splash's board of directors, taking £10,000 director's fees. As a director of Splash, Arthur 
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discovered it was undervalued, and purchased the remaining shares of Splash for himself. 

Following a reorganisation o f Splash largely brought about through Arthur's efforts, its 

shares have increased in value by 50 per cent. Advise Smartco. 

5 'Fiduciary obligations are not "free-standing" like the duty to take care in making trust in­

vestments, or the duty to keep the trust accounts. As the various rules governing fiduciar­

ies demonstrate, they are "auxiliary" rules in the sense that they ensure that the fiduciary 

exercises his various powers with the proper motive in mind.' Discuss. 
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Introduction J 
13.1 Charity has no essential connection with the law of trusts, as Matthews ( 1996) explains: 

{Charity} derived from the ecclesiastical jurisdiction, not from that of the Chancery. 
Charity did not need to be performed through the medium of the trust. It was not so in 
English law at the outset, and even today it need not be. It could, for example, be carried 
out through a company. And many legal systems have well developed laws of charity 
without recourse to, indeed without any knowledge of. trusts. It is a historical accident 
that the Court of Chancery hijacked the charitable gi~ and squeezed it (with some dif­
ficulty) into the pre-existing framework of the trust. 

While there are some particular features of charitable trusts (as opposed to charitable 

corporations) that concern their nature as trusts per se (eg aspects of the cy-pres doc­

trine, 13.49 et seq), this topic largely comprises particular aspects of the law of charities. 

Be warned, therefore, that what you learn here will, for the most part, have only mar­

ginal relevance to what else you have learned in this book, which is why it is at the end. 

The topic is, however, invariably covered in trusts courses, most likely because it is easy, 

13,3 

-• 
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providing at least one exam question on which all can do well. It also makes a welcome 

change for those who dislike studying trusts, and for those who dislike teaching it. 

Charitable purposes are (I) purposes that benefit the public, which (2) on the author­

ity of statute and common law are 'charitable'. Not all publicly beneficial purposes are 
considered by the law to be charitable. The question, 'What counts as a charitable pur­

pose?' has been the source of a constant supply of case law, and has been the subject of 

recent legislation in the form of the Charities Acts 2006 and 2011. The 2011 Act, which 
came into force on 14 March 2012, repeals .and replaces the Recreational Charities Act 

1958, the Charities Act 1993, and most of the substantive provisions ( without significant 

changes) of the 2006 Act save for Part 3, which concerns fund-raising. 

Charitable trusts are not subject to the requirement of certainty of objects, or at least not 

in the same sense as private trusts are. A testamentary trust for 'charitable objects', with­

out further specification, is valid. The court (or the Charity Commissioners) will specify 
those objects to which the trust funds should be devoted. Moreover, as has been con­

firmed by the UKSC in Sl,ergill v Kl,aim (20 14), where a settler creates a trust in general 

or vague terms, the trustees have the power and the obligation to execute a trust deed 
which gives practical contours to how the trust funds are to be spent, so long as it does 

not conflict with the broad purpose the settlor intended. Charitable trusts are also not 

subject to the beneficiary principle (9.2). Charitable trusts are valid purpose trusts that 

are enforced, not by beneficiaries, but by the Attorney-General or, more recently, by the 
Charity Commission (formerly the Charity Commissioners). The Charity Commission 

is the regulator of charities in England and Wales, which not only registers charities, but 

has broad powers to monitor the accounts of charitable trusts, investigating the run­

ning of charities to check abuses, and advise charitable trustees. (For a compre~ensive 

consideration of the role of the Charity Commission in maintaining and reVJewing the 

register of charities, see Mitchell (2000).) An appeal from decisions of the Commission 
lies in the first instance to the First Tier Tribunal or the Upper Tribunal, depending on 

the issue. Charitable trusts can last forever, and on that score are not subject to the rule 

against perpetuities (3.36). (Charitable gifts that are determinable_ or made up_on condi­

tion subsequent, are, however, subject to the rule as it apphes to gifts of that kind.) 

Fiscal benefits 

13.4 
· 'tal gains tax corporation tax, and Charities are generally exempt from income tax, capt , 

stamp duty, although, with minor exceptions, they do have to pay VAT on the goods and 

services they purchase. They are also able to claim an 80 per cent rebate on b~s'.ness rates 

for tl1eir non-residential property and local councils may refund the remaming_ 20 per 
· 1· ff · h ·1 ce tax capital gains tax, and income cent on a discretionary basis. Re 1e rom in en an • 

tax is also available for donors who give to charities. Charities are not ta:ced on the p~o~s 
they earn from trading so Jong as the profits are applied to charitable purposes an t e 
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trading carries out the purpose of the charity (13.48). Finally, charities may also reclaim 

income tax paid by donors on money given to charity; thus a charity will be able to clairn 
£20 from Revenue and Customs if it receives a gift of £100 from a donor who pays in­

come tax at the basic rate of 20 per cent. 

Dissociating validity from exemption from taxation 

13 .5 In Dingle v Tu mer ( 1972) Lord Cross suggested in an obiter dictum that: 

13.6 

13.7 

[T}he courts-as I see it-cannot avoid having regard to the fiscal privileges accorded to 

charities . . . {T}hey enjoy immunity from the rules against perpetuity and uncertainty 
and although individual potential beneficiaries cannot sue to enforce them the public 
interest arising under them is protected by the Attorney-General. If this was all there 

would be no reason for the courts not to look favourably on the claim of any 'purpose' 
trust to be considered a charity if it seemed calculated to con{ er some real benefit on 
those intended to benefit by it whoever they might be and if it would fail if not held 
to be a charity. But that is not all. Charities automatically enjoy fiscal privileges which 
with the increased burden of taxation have become more and more important and in 

deciding that such and such a trust is a charitable trust the court is endowing it with a 
substantial annual subsidy at the expense of the taxpayer . . . It is, of course, unfortunate 
that the recognition of any trust as a valid charitable trust should automatically attract 
fiscal privileges, for the question whether a trust to further some purpose is so little likely 
to benefit the public that it ought to be declared invalid and the question whether it is 
likely to confer such great benefits on the public that it should enjoy fiscal immunity are 
really two quite different questions. 

~isgivings about the automatic provision of fiscal benefits to charities have a Jong 
history (see in parllcular the dissenting judgments of Lord Halsbury LC and Lord 
Bramwell in Income Tax Special Purposes Comrs v Pemsel (1891)). The concern, well 
expressed by Lord Cross, is that there seems to be no obvious reason why fiscal benefits 
s~ould a~tomatically be accorded to every non-private purpose, since such purposes 
will vary m the extent to which they confer genuinely public benefits. Consider, for ex­
ample,_student unions. These are charitable on the grounds that they contribute to the 
education of university students, the concept of'education' obviously being construed 
broadl_y here. Does a s_tudent union really provide public benefits in the way that, say, 
a charity for research mto the causes and prevention of cancer does? To take another 
example, i_s the practice of religious rites or the education provided by public schools 
as beneficial to the public as the support of cultural institutions such as the National 
Gallery? 

The i~ea is sometimes mooted that the state ought to give money directly to those 'true' 
chan~1es \~hich confer a genuinely public benefit (eg Chesterman (1999)). But the dif­
ficulties with dissociating fiscal advantages from charitable status must also be acknowl­
edged. lf the law were changed so that only charities providing certain public benefits 
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received fiscal advantages, this would require a new definitt'on 0 , d d 1 , . , . . ,, or gra e sea e ,or, 
'public benefit, and this might be complex and hard to apply and mi'ght • h , seem to raise t e 
question why purposes with insufficient public benefit should be treated as charitable at 
all, never mind the fiscal advantages. In other words while there 5 1 b b • , eems o e o v1ous 
force in Lord Cross's obiter dictum, it might beg the quest1·on· the I bl • . rea pro em 1s not 
dissociating fiscal advantage from charitable status, bu t rather that charitable status has 
over time, with the expansion of purposes deemed to be charitable (13 9 t ) b ' . e seq , ecome 
only weakly_ connected to public benefit in at least some cases-if qualifying as a charity 
indeed entailed that the purpose provided a genuinely public benefit, then every charity 

would deser~e its advantages draw~ f~om the public purse because every charity would 
indeed genuinely benefit the p11bl,c; ti would, in these circumstances, be irrational or 
perverse for the public lo tax charities, for by doing so it would only be taxing itself. 

Moreover, the proposal that automatic fiscal benefits should be replaced by direct gov­
ernment grants to particular charities has difficulties of its own. If the government of the 
day were able to subsidise whichever charities in whatever amounts it liked, then one 
is faced with the concern that the independence of charities to pursue public goals that 
might be politically unpopular would be discouraged, leading some charities at least to 
tailor their purposes for political reasons; furthermore, smaller charities that could not 
muster the political support to lobby for a state subsidy would be unfairly disadvantaged. 
In any case, it is clear that the question of justifying fiscal benefits is intertwined with the 
requirement that charities confer a public benefit, and so the fiscal background should 
be borne in mind when we consider that requirement in detail later (13.33 et seq). A 
last point can be made here about fiscal advantages: occasionally, students declare in 
their exam scripts that one of the main purposes of creating a charity is to obtain tax 
advantages, but this is misconceived: no settler of a charitable trust personally receives 
any ongoing tax advantages from doing so. It is the charity itself which obtains ongoing 
tax relief, tax relief which benefits the charity, not anyone else. By creating a charity one 
devotes property to a public purpose; one does not engineer a private benefit with special 
tax advantages. Trying to use the law of charity to achieve this sort of result is impermis­
sible in principle though, as we will see (13.40), there are borderline cases. 

The conditions for charitable status 

13.8 In order for a purpose to be charitable: 

the character of the purpose must be charitable; 

• the purpose must, on balance, be beneficial rather than detrimental; 

the purpose must benefit a section of the public, not a collection of private indi­
viduals or an artificially restricted class; 

the purpose must be exclusively charitable, and in particular, the purpose must 
not be political; and 
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, the purpose must not include making a financial profit, ~ot in the sense that a 

charity like a university cannot make an operating ~rofit in any one year, but in 

the sense that a charity may not distribute profits to investors m the way a private 

business can. 

_.I_he charitable characte~of pu~lic purpose_!rusts 

13.9 The Charities Act 2011 provides a list of those purposes which the law regards as charit­

able, though one can only make sense of and interpret this new statutory list of charitable 

purposes in light of the previous law, so we will look at that in some detail. The relevant 

sections of the act are as follows: 

2 Meaning of 'charitabll! purpoSI!' 

(1) For the purposes of the law of England and Wales, a charitable purpose is a 

purpose which-

( a) falls within section 3(1 ). and 

(b) is for the public benefit (see section 4). 

(2) Any reference in any enactment or document (in whatever terms)­

(a) to charitabfe purposes. or 

(b) to institutions having purposes that are charitable under the law relating 
to charities in England and Wales, is to be read in accordance with 
subsection (1 ). 

(3) Subsection (2) does not apply where the context otherwise requires. 

(4) This section is subject to section 11 (which makes special provision for Chapter 2 
of this Part onwards). 

3 Dncriptions of purpoSl!S 

(1) A purpose falls within this subsection if it falls within any of the following 
descriptions of purposes-

( a) the prevention or relief of poverty; 

(b) the advancement of education; 

(c) the advancement of religion; 

( d) the advancement of health or the saving of fives; 

( e) the advancement of citizenship or community development; 

m the advancement of the arts, culture, heritage or science; 

(g) the advancement of amateur sport; 

(h) the advancement of human rights, conflict resolution or reconciliation or 
the promotion of religious or racial harmony or equafity and diversity; 
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(i) the advancement of environmental protection or improvement; 

(j) the relief of those in need because of youth, age, ill-health, disability, finan­
cial hardship or other disadvantage; 

(le) the advancement of animal welfare; 

(I} the promotion of the efficiency of the armed forces of the Crown or of the 
efficiency of the police, fire and rescue services or ambulance services; 

(m) any other purposes-

(i) that are not within paragraphs (a) to (I) but are recognised as charitable 

purposes by virtue of section 5 (recreational and similar trusts, etc.) or 
under the old law. 

(ii) that may reasonably be regarded as analogous to, or within the spirit 
of, any purposes falling within any of paragraphs (a) to (I) or sub-par­
agraph (i). or 

(iii) that may reasonably be regarded as analogous to, or within the spirit 
of, any purposes which have been recognised, under the law relating to 
charities in England and Wales, as falling within sub-paragraph (ii) or 
this sub-paragraph. 

(2) In subsection (1 )-

(a) in paragraph (c), 'religion' includes-

(i) a religion which involves belief in more than one god, and 

(ii) a religion which does not involve belief in a god, 

(b) in paragraph (d), 'the advancement of health' includes the prevention or 
relief of sickness, disease or human suffering, 

(c) paragraph (e) includes-

(i) rural or urban regeneration, and 

(ii) the promotion of civic responsibility. volunteering, the voluntary sector 

or the effectiveness or efficiency of charities, 

(d) in paragraph (g). 'sport' means sports or games which promote health by 

involving physical or mental skill or exertion, 

(e) paragraph (j) includes relief given by the provision of accommodation or 

care to the persons mentioned in that paragraph. and 

(f) in paragraph (I), 'fire and rescue services' means services provided by 
fire and rescue authorities under Part 2 of the Fire and Rescue Services Act 

2004. 

(3) Where any of the terms used in any of paragraphs ( a) to (I) of subsection (1 ). or 
in subsection (2), has a particular meaning under the law relating to charities in 

England and Wales, the term is to be taken as having the same meaning where 

it appears in that provision. 
(4) In subsection (1)(m)(i), 'the old law' means the law relating to charities in Eng­

land and Wales as in force immediately before 1 April 2008. 
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We will refer to each these provisions as we go along, but look first at ss 2(1 )(a) and 
3(1). Together they could be said to give the statutory meaning of ch~ritable purpose, 
but it is important 10 see that this does ,rot con_sutute a legal defi111t1011 of charitable 

• I sense All ii does is refer to a hst of charitable purposes. A true defi purpose in any rea . . -
nition would be some characterisation of charitable purpose which could be applied 
by itself to a prospective purpose to determine if it were charitable. These provisions 
clearly do not do that. The list of charitable purposes ins 3( I), elaborated in some cases 
ins 3(2), only makes sense against the categorisation of charitable purposes which op­
erated prior to the 2006 and 2011 Acts and, indeeds 3(l)(m)(i) preserves as charitable 
any purpose recognised under the pre-2008 law, so it is to that prior learning that we 

now turn. 

13.1 1 Prior to the 2006 and 2011 Acts the law recognised as charitable those purposes found 
in the Preamble to the Charitable Uses Act 1601, or purposes that the case law held to be 
'analogous' to those in the Preamble and within its 'spirit and intendment'. The relevant 

section of the Preamble is as follows: 

13.12 

some {property given} for relief of aged. impotent and poor people, some for the main­
tenance of sick and maimed soldiers and mariners, schools of learning, free schools. and 
scholars in universities; some for repair of bridges, ports. havens. causeways. churches, 
sea banks and highways; some for education and preferment of orphans; some for or 
towards the relief, stock, or maintenance of houses of correction; some for marriages of 
poor maids; some for supporting, aid and help of young tradesmen, handicraftsmen 
and persons decayed; and others for relief or redemption of prisoners or captives, and 
for aid or ease of any poor inhabitants concerning payment of fifteens. setting out of 
soldiers and other taxes . . 

It seems that in 1601 this list consisted almost entirely of purposes that would directly 
work a public benefit by lowering the local rates, since the persons and projects named 
would otherwise have been financially supported by the parish; thus an individual who 
devoted his funds to such purposes provided a very tangible public benefit indeed. There 
is a school of thought that holds that even today tax relief afforded to charities can only 
be justified to the extent that these charities provide services that would otherwise re­
quire the allocation of state funds. (Consider this point in relation to our discussion of 
fiscal advantages in 13.5-13.7.) 

Basing himself on the guidance the Preamble provided, in Income Tax Special Purposes 
Comrs v Pemsel (1891), Lord Macnaghten produced his famous fourfold characterisa­
tion of what is charitable: 

Charity in its legal sense comprises four principal divisions: trusts for the relief of pov­
erty; trusts for the advancement of education; trusts for the advancement of religion; 
and trusts for other purposes beneficial to the community. not falling under any of the 
preceding heads . 
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The first three divisions appear as the first three charitable purposes in the new statutory 
list, while the remaining purposes in the list are fruitfully regarded as the 'spelling out' 
of the last, catch-all category. 

Growth by analogy 

In Scottish Burial Reform a11d Cremation Society Ltd v Glasgow Corpn (1968) the HL 
decided that the Scottish Burial Reform Society, a non-profit-making company whose 
main object was the inexpensive, sanitary disposal of the dead, particularly by crema­
tion, was a charity. Lord Reid stated: 

{The/ benefit [must be} of a kind within the spirit and intendment of the {Charitable 
Uses Act 1601]. The preamble specifies a number of objects which were then recognised 
as charitable. But in more recent times a wide variety of other objects have come to be 
recognised as also being charitable. The courts appear to have proceeded first by seek­
ing some analogy between an object mentioned in the preamble and the object with 
regard to which they had to reach a decision. Then they appear to have gone further, 
and to have been satisfied if they could find an analogy between an object already held 
to be charitable and the new object claimed to be charitable. 

A perhaps strained use of this extension of charitable purposes by analogy occurred 
in Va11co11ver Regional Freenet Association v Minister of National Reve1111e ( 1996). The 
Canadian Federal Court of Appeal drew an analogy between the provision of free in­
ternet access, ie access to the 'information highway', to the Preamble's 'repair of bridges, 
ports, havens, causeways, churches, sea banks and highways: to decide that such provi­

sion was charitable. 

13.14 This 'extension by analogy' approach to the identification of new charitable purposes 
has at times been regarded as out of date (see the judgment of Russell LJ in /11corporated 
Council of Law Reporting for England and Wales v A-G (1971 )), but as is clear from 
s 3( J )(m)(ii) and (iii) of the 2011 Act, the use of analogy to extend the scope of charitable 
purposes has now been given a statutory footing. 

13.15 The history of this expansion by analogy is not a particularly honourable one. Worries 
about testators disinheriting their families through gifts to the Church and other charities 
Jed to the Mortmain and Charitable Uses Act 1736 (now repealed), which made most 
gifts ofland on trust to charities void. Apparently favouring disinherited family members 
over charities, judges slowly expanded the boundaries of what counted as charitable so 
as to bring about the failure of as many gifts as possible under the Act. In particular, the 
wide scope for what counts as religion can be explained in part by the fact that a wide def­
inition ensured that gifts ofland to all sects were equally struck down. In the famous c~se 
of 7/wruton v Howe ( 1862), a gift on trust to publish the writings of Joanna Southcott, an 
ignorant and foolish woman' who believed herself with child by the Holy Spirit and about 
to give birth to the new Messiah, was held to be charitable, therefore v01d under the Act. 



( 
.I 

13.16 

454 Charitable trusts 

Very occasionally, a purpose once regarded as charitabl~ c~ases to be so. In 1993 the 

Charity Commissioners deregistered gun and rifle_assoc'.at1ons (formerly found to be 

charitable in Re Stepher1s (1892)) as no longer charitable m view of changed social cir­

cumstances (11,e City of London Rifle and Pistol Club; 11,e Burnie~ Rifle Club (1993)). 

When an organisation seeks registration as a charity, both th~ C~ar'.ty C~~'.11ission and 

the courts (Southwood v A-G (2000)) will consider the organisatrons achv1tres and pro­

posed activities when trying to determine whether its purpose is charitable, although 

this is to be understood as evidence going to help the court determine the nature of the 

purpose itself. Where an organisation's purpose is charitable, any activities the organisa­

tion undertakes which fail to advance that purpose do not undermine the charitability of 

the purpose itself; rather, the carrying out of those activities with charitable funds will be 

a breach of charity law ([11depe11de11t Schools Council v Charity Commission for England 

mrd Wales (2011)). 

Trusts for the relief of poverty 

13.17 Poverty does not mean destitution; trusts for poverty are for those who would otherwise 

have to 'go short' (Re Coultlrurst (1951)), so trusts for 'ladies of limited means' (Re Gardom 
(1914)) and for 'decayed actors' (Spiller v Maude (1881)) were valid. The charity can be 

limited to particular classes so long as it does not name individuals, nor include those who 

might not be poor. So trusts for poor employees (Dingle v Turner ( I 972)), or an individual's 

poor relations (Re Scarisbrick (1951); Re Segelman (1996)) are good, but a trust benefiting 

the working classes was not because being a member of the working class did not neces­

sarily entail poverty (Re Sanders' Will Trusts (1954)), nor was a trust for providing clothing 

to boys aged I 0-15 years in a certain district, since eligibility was not restricted to the poor 

(Re Gwyon (1930)). In Re Niyazi's Will Trusts (1978) a trust for a working man's hostel in 

Famagusta, Cyprus, where there was a grave housing shortage, was upheld as charitable, 

although Megarry VC opined that the trust was 'desperately near the border-line'. 

Trusts for the advancement of education 

13.18 This head obviously includes conventional education and training: thus trusts for 

schools, colleges, universities, and other institutions oflearning are valid. But this head 
extends to cover research, artistic and aesthetic education (Royal Choral Society v !RC 
(1943)), museums (British Museum Trustees v White (1826)), sport facilities provided 

for the young at school (Re Mariette (1915)), student unions (London Hospital Medical 
College v /RC (1976)), and professional bodies so long as they advance education (Royal 
College of Surgeons of England v National Provincial Bank Ltd (1952)). However, courts 
are careful to ensure that this head is not used to provide charitable status for political 
purposes masquerading as education or research (13.22). 
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19 Education of the young must be taken in a broader sense than mere classroom learning. 
13

· In JRC v McMulle11 ( 1980) a trust for the provision of facilities to play association foot­

ball or other sports in schools or universities was held valid. In Ba/dry v Feintllck (1972) 

the charitable status of student unions was affirmed as part of the educational enterprise, 

but the devotion of funds to political campaigns by student unions on issues not related 

to university education (see further 13.47) was not, and could be restrained by injunc­

tion (see also Webb v O'Do/rcrty (1991 )). However, the fact that a student union provides 

facilities to political clubs does not invalidate its charitable status. 

13
_20 The education head also covers the dissemination of useful knowledge. ft was upon this 

basis that the CA decided that the production of the Law Reports was a charitable ad­

vancement of education in brcorporated Council of Law Reporti11g v A-G. It also covers 

the promotion of culture: in Re Delius ( 1957) a charity to promote the music of Delius 

was good. 

13,21 Carrying out useful research is charitable under the education head as well, but the 

limits of charitable research are not entirely clear: in Re Shaw ( 1957) George Bernard 

Shaw's testamentary gift of funds to be devoted to research into a 40-letter alphabet for 

English and the translation of one of his works into the new alphabet was held to be not 

charitable; this was probably a narrow decision, based on the idea that the gift did not 

contemplate education or teaching. In contrast, in Re Hopkins' Will Trusts (1965) a gift 

to the Francis Bacon Society 'to be earmarked and applied towards finding the Bacon­

Shakespeare manuscripts: ie to finding evidence that Francis Bacon wrote the works 

attributed to Shakespeare, was valid under the education head, on the basis that such 

a discovery would be of immense importance. In McGovern v A-G (1982) Slade I sum­

marised the principles: 

13,22 

(1) A trust for research will ordinarily qualify as a charitable trust if, but only if, (a) the 
subject matter of the proposed research is a useful subject of study; and (b) it is contem­
plated that knowledge acquired {thereby] will be disseminated to others; and (c) the trust 
is for the benefit of the public, or a sufficiently important section of the public. (2) In the 
absence of a contrary context, however. the court will [readily construe] a trust for re­
search as importing subsequent dissemination of the results thereof (3) Furthermore, if 
a trust for research is to constitute a valid trust for the advancement of education, it is 
not necessary either (a) that a teacher/pupil relationship should be in contemplation or 
(b) that the persons to benefit from the knowledge to be acquired should be [students} 
in the conventional sense. (4) . .. {the court] must pay due regard to any admissible 
extrinsic evidence which is available to explain the wording of the will in question or the 

circumstances in which it was made. 

The production of mere propaganda is not the advancement of education: R~ Hopkinson 
( 1949) is one of several cases in which trusts for educating adults m the principles of par­

ticular political parties were held invalid, in which the oft-cited words of_Vaisey I appear: 
'political propaganda ... masquerading as education is not education w1thm the statute 
of Elizabeth'. Re Koeppler's Will Trusts ( I 986) concerned a trust for carrying on the work 
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of the 'Wilton Park' Institution. which ran conferences for representatives of member 

nations of major Western organisations to exchange views on political, economic, and 
social issues; although political figures participated, the conferences did not further an 
particular political viewpoint, and the trust was charitable under the education head. y 

Trusts for the advancement of religion 

13.23 In general, the law of charities assumes that any religion is better than none but, as be­
tween religions, stands neutral (Neville Estates Ltd v Madden (1962) per Cross J). Case 

law prior to the 2006 Act held that religion required a spiritual belief or faith in some 
higher unseen power, and some worship or veneration of that higher power; the conse­

quence was that promoting morality or particular ethical ways of life did not count as a 
religious purpose. Thus, in Re South Place Ethical Society ( 1980) Dillon J said: 'Religion 
is concerned with man's relations with God, and ethics are concerned with man's rela­

tions with man.' The trust in question, one for the study and dissemination of ethical 

principles and the cultivation of a rational religious sentiment, was not charitable under 
the religion head, but was as a trust for the advancement of education, as well as under 
the fourth head as contributing to mental or moral improvement. In Shergi/1 v Khaira 
(2014) a dispute arose between two factions over the proper interpretation of a trust for 
religious purposes. Overturning the view of the CA who held that the court could not 

pronounce on issues regarding who was right or wrong on religious matters, as being 

non-justiciable, the UKSC held that although the court could not pronounce on the 
truth of religious doctrines, where rights over the proper applications of trust funds 

were concerned the court might in the right case have to decide such religious issues as 

could be objectively determined. The decision was interlocutory, concerning permission 
to amend the particulars of the claimants' claim, so the court did not have to apply this 
ruling to the facts. The central question was whether a particular individual was rightly 

the 'successor saint' to a predecessor, and it would have been interesting to see how the 
court might have objectively determined that. In R v Registrar General, ex p Segerdal 
(1970) the 'Church' of Scientology, based upon the American L Ron Hubbard's theory of 

'dianetics: was held to be a philosophy of existence, not a religion, so not a charity. In the 
Australian case, Church of the New Faith v Comr for Payroll Tax (1983), Scientology was 

held charitable under the religion head: the court considered any 'belief in a supernat­

ural Being, Thing, or Principle' to be sufficient so long as that belief was combined with 
canons of conduct giving effect to that belief. By contrast the Charity Commissioners 

( 1999) considered an application by the Church of Scientology for registration as a char­

ity, but denied it charitable status. While adherents believed in a higher power, their 
practices of training and auditing were more akin to therapy or study than to worship, 

so Scientology was held not to be a religion. Scientology also failed the public benefit 

test ( 13.33 et seq) because its activities were only for the private benefit of its practis­
ing adherents. You will see, however, that s 3(2)(a) widens the definition of religion to 

ensure that multi-deity faiths (such as Hinduism) or 11011-deity faiths (such as some types 

- Trum for 0 1her purposes beneficial 10 the community 457 

of Buddhism) now also clearly qualify Toi·s · th . . , . · raises e question whether th ' h · d 
veneration requirement mentioned above c r e wors 1p an 

on mues to operate since where a I· · 
has no deity it is not clear there is anythi ng 10 ve t h'. re igion 

. . h nera e or wors 1p. In part relying upo 
these prov1s1ons, t e UKSC has recently held · H dk " . n 10 0 in v Registrar General or B" ti 
Deaths a11d Marriages (2013) that the Church of S • 1 . . . ~ " is, 

f h Pl f 
. ciento ogy 1s a rel1g1on for the pur-

poses o t e aces o Worship Registration Act 1855 Alth h h , . 
• I r II · I • I . . · oug l e courts find mg that 

Scrento ogy ,e wit llll t 1e definition of religion under s 3(2)( ) · • I . 
d I I

. . a is slnct y speakmg obiter 
as regar s t 1e app icallon of the Charities Act it would b l"k I • . . ' e un I e Y m the extreme for a 
subsequent UKSC or the Charity Commission to take a d"fli t • 5 . . . . . 1 eren view. ectron 3(2)(a) 
shows that, 111 brlllgmg Ill the new Act the government d 'd t · h . . , 1 no question w ether the 
recognition of the advancement of religion as charitable (s ·d · 1· • • . , o prov1 mg re 1g1on with 
the fiscal benefits flowmg from that) was justified in a predomin ti I • . . an y secu ar society. 
If chantable status had been withdrawn from religion that would t f h no , o course, ave 
meant th~t _religious orga~isations would lose all association with charity. Many, perhaps 
most, religious organisations carry out non-religious charitable activities, such as the 
relief of poverty, the provision of education, the maintenance of historic buildings, and 
so on, and so religious organisations carrying out these activities would to that extent 
remain charitable; a proposal lo deny charitable status to religion per se would deny that 
status to those activities such as the performance of religious rites, to proselytising, and 
so on. It is the according of charitable status to activit ies of that kind to which a reform of 
charities law would be directed, simply because it is not clear how these activities benefit 
the public (13.33 et seq), rather than just the adherents of the particular religion, whose 
beliefs are often very controversial. As has been said before, the problem with the death 
of God is not that people believe in nothing, but that people will believe in anything: 
crystals, dolphins, the summer solstice, heaven only knows what noi:isense; where, one 
might ask, is tl1e public benefit in such belief? Since the coming into force of the 2006 
Act there has not, apparently, been a stampede to register new religious charities. Thank 

heaven for small mercies. 

Trusts for other purposes beneficial to the community _.. 

13.24 For obvious reasons, this is the most difficult category for which to define what counts 
as charitable, and the 'growth by analogy' approach is most evident here. Perhaps the 

easiest case is a gift to a locality, such as a village or town (eg Re Allen (1905), or even 
England (Re Smith ( 1932)), which will be treated as a gift for charitable purposes unless 

non-charitable purposes for the gift are clearly specified (egA-G Cayman Is/an~ v Wahr­
Hansen (2001 ), where the objects included 'worthy individuals'). In Williams TruStees v 
/RC ( 1947) there was a gift on trust to establish and maintain an institute, to be k~o"'.n as 
the 'London Welsh Association', the purposes of which included maintaining an mstrtute 
for the benefit of Welsh people in London, and promoting their language and ~~lture. 

The various activities of the institute included lectures, dances, games, and pr~v1S1on of 
fac ilities for clubs. These purposes and activities not being exclusively chantable, 

th
e 
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trust failed. Lord Simonds quoted Viscount Cave LC in A·G v National Provincial and 

Unio11 Bank of England ( 1924): 

it is not enough to say that the trust in question is for public purposes beneficial to the 

community; you must also show it to be a charitable trust; 

Nor did the gift count as a gift to a locality. Lord Simonds said: 

If the purposes are not charitable per se, the localisation of them will not make them 

charitable. 

Thus for a purpose under the fourth head to be charitable, it must be one of those found 
to be so in the 'old law' (s 3(l)(m)(i), ( 4)), or one of those listed in s 3( 1) of the 201 I Act, 
or one that the courts are prepared 10 hold for the first time is analogous to one of those 
(s 3(l)(m)(ii) and (iii)). Simply because the gift is beneficial to a particular community 
is entirely insufficient. 

13.25 The Preamble specifically mentions the 'relief of aged, impotent and poor people'. This 
passage is construed disjunctively, and this is reflected ins 3{1 ), so trusts for the provi• 
sion of housing for the aged are charitable Uoseph Rowntree Memorial Trust Housing 
Association Ltd v A·G {1983)), as are trusts for blind children (Re Lewis (1955)), the 
seriously ill or wounded (Re Hillier ( 1944)), the permanent!)' disabled (Re Fraser ( 1883)). 
and I rusts for hospitals, even if they charge fees to patients, so long as they are not profit. 
distributing (Re Resch's Will Trusts {I 969)); the san1e reasoning applied to make inde. 
pendent schools that charge fees charitable (Independent Schools Cou11cil (2011 ), ( 13. 16, 

13.33 el seq). Trusts for the relief of victims of disasters are charitable (Re North Devon 
a11d West Somerset Relief Fund Tmsts {I 953)), but only in so far as they provide relief 
from poverty, or in the case of sickness or disability, the class is a public one ( 13.42). The 
Charity Commission strongly advises those considering launching an appeal to consider 
whether the funds sought are lo be used exclusively for charitable purposes or not and to 
inform prospective donors accordingly (Charity Commission (2002)). 

13.26 Certain public services and facilities are charitable under the fourth head, such as the 
production of the Law Reports (Incorporated Council of Law Reporti11g v A·G (1971 )) 
and the work of the National Trust (Re Verra/I {1916)). 

13.27 Although apparently far from the concerns evident in the Prean1ble, trusts for ani• 
ma! welfare such as the Society for the Prevention of Cruelty to Animals (Tatham v 
Drummond (1864)) and the preservation of wildlife through animal sanctuaries 
(Re Wedgwood (1915) (Wild Fowl Trusts)) were charitable even before the coming into 
force of the 2006 Act. However, in Re Grove•Grady (I 929), the CA held that a gift for an 
animal sanctuary that specifically excluded humans so that the animals would not be 
molested, was not charitable, because such a gift produced no public benefit. Section 
(3(1 )(k) now makes clear that the advancement of animal welfare is a charitable pur• 
pose, and Re Grove•Grady might be decided differently today applying s 3(1 )(i), which 
provides that environmental protection or improvement is a valid charitable purpose. 
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13
_28 Trusts for sport or recreation have had _a difficult time in the past. In Re Nottage 0895) 

trusts for. mere sport, here yacht rac1_ng, were. held not to be charitable purposes. 
Similarly, in /RC v City of Glasg~w Poltce Atlrlct,c Association (1953) the HL accepted 
that trusts that promote the efficiency of the police or the armed forces are charitable, 
but held that a trust for the purpose of promoting athletic sports and general pastimes 
for the Glasgow police was not, being more in the nature of a private trust for the advan• 
tage of the members. On the other hand, the provision of land for a recreation ground 
for public use by the community at large is charitable (Re Hadden (I 932)). In 2003 the 
Charity Commissioners recognised the promotion of amateur sport as charitable, and 
this position was confirmed bys 3( I )(g), (2)(d). 

13
_29 In /RC v Baddeley ( 1955) a trust to be administered by Methodist leaders for the promo• 

tion of religious, social and physical well•being of persons resident in West Ham and 
Leyton, by the provision of facilities for religious services and instruction and for the 
social and physical training and recreation of persons, who for the time being were or 
were likely to become members of the Methodist Church who had insufficient means to 
otherwise enjoy these advantages, was held not charitable by the HL. These recreational 
purposes were not charitable because there was insufficient public benefit. Viscount 
Simonds said that one must observe the distinction: 

between a form of relief accorded to the whole community yet by its very nature advan­
tageous only to the few. and a form of relief accorded to a selected few out of a larger 
number equally willing and able to take advantage of it .. . I should in the present 
case conclude that a trust cannot qualify as a charity within the fourth class . . . if the 
beneficiaries are a class of persons not only confined to a particular area but selected 
within it by reference to a particular creed. The Master of the Rolls in his judgement 
cites a rhetorical question asked by [counsel} ... : 'Who has ever heard of a bridge to 
be crossed only by impecunious Methodists?' The reductio ad absurdum is sometimes a 
cogent form of argument, and this illustration serves to show the danger of conceding 
the quality of charity to a purpose which is not a public purpose. 

The Recreational Charities Act 1958; Charities Act 2011, s 5 

13.30 Lord Reid dissented in Baddeley, and the law was felt to be in some confusion. In re· 
sponse the Recreational Charities Act I 958 was passed, which is now superseded bys 5 

of the 20 I 1 Act, which states: 

S Recreational and similar trusts, etc. 

(1) It is charitable (and is to be treated as always having been charitable) to provide, or 

assist in the provision of. facilities for-

( a) recreation, or 
(b) other leisure·time occupation, if the facilities are provided in the interests of 

social welfare. 
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(2) The requirement that the facilities are provided in the interests of social welfare can­

not be satisfied if the basic conditions are not met. 

(3) The basic conditions are-

(a) that the facilities are provided with the object of improving the conditions of life 
for the persons for whom the facilities are primarily intended, and 

{b) that-

(i) those persons have need of the facilities because of their youth, age, infir­

mity or disability, poverty, or social and economic circumstances, or 

(ii) the facilities are to be available to members of the public at large or to male, 

or to female, members of the public at large. 

(4) Subsection {1) applies in particular to-

(a) the provision of facilities at village halls, community centres and women's in­
stitutes, and 

{b) the provision and maintenance of grounds and buildings to be used for purposes 

of recreation or leisure-time occupation, and extends to the provision of facilities 
for those purposes by the organising of any activity. 

But this is subject to the requirement that the facilities are provided in the interests of 
social welfare. 

(5) Nothing in this section is to be treated as derogating from the public benefit 
requirement. 

The Act makes clear that such facilities are subject to the public benefit requirement 

(s 5(5)). and so it is not clear that it does much more than restate the prior law, ex­

cept in so far ass 5(3)(b)(l) allows facilities restricted to a class limited on the basis 

of social and economic circumstances that do not, apparently, simply mean poverty; 

the other restrictions appear to define classes that have an independent status in the 

law of charities: gifts for the poor, aged, and impotent are good anyway, and recrea­

tional facilities for youth are generally treated as charitable as advancing education. 

Secllon 5 does not seem to overturn Williams v !RC, Baddeley, or the Glasgow Police 
cases. 

In IRC v McMullen (1980) the HL decided thatthe gift for sports fell under the education 

head, and so did not consider the Recreational Charities Act, but in its 1979 decision in 

the case the CA did: the majority held that the gift was not 'provided in the interests of 

social welfare: becau~_e it did not merely provide facilities for those deprived; secondly, it 
was not intended to improve the conditions of life of those for whom the facilities were 

primari]y intended', because it was intended as a gift for pupils generally, but would only 

benefit _th,ose who play:d• trrespective of their conditions in life. Bridge LJ- dissented 

from t_h,s depnved class view, saying, 'Hyde Park improves the conditions in life for resi­

d~nts_ m Mayfair and Belgravia as much as for those in Pimlico or the Portobello Road'. 
Hts dissent won the day in the HL in Guild v /RC ( 1992), where a gift for a public sports 
centre was held to be charitable. 
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'New' charitable purposes under the 2006 and 2011 Acts 

Section 3(I)(e) and (h) provide that the advancement of 'citizenship or c . 
, , . . . · ommun1ty 

development and human rights, conflict resolution or reconciliation or the promo-

tion of religious or racial harmony or equality or diversity' are charitable purposes. It 

is likely, perhaps, that these purposes might have been regarded as charitable prior to 

the Act in any case, as analogous extensions from purposes such as religion, education, 

and research, but their specification in the Act makes their status clear. Charities car­

rying out these purposes are, because of their character, likely to benefit most from the 

Commission's facilitative attitude toward political campaigning by charities (13_47)_ 

The public benefit requirement 

13_33 The law concerning Lhe public benefit requirement has recently been thoroughly re­

viewed by the Upper Tribunal (Tax and Chancery Chamber), Independent Schools 
Council v Cliarity Commission for England and Wales (2011). As the decision makes 

clear, there are two aspects to the public benefit requirement: the first is that for a pur­

pose to be beneficial to the public, it must actualJy be beneficial, not of no value or worse, 

detrimental; the second is that the purpose must be of benefit to the public as opposed to 

some private group or artificially restricted section of the public. A charity that operates 

abroad satisfies the public benefit test if its activities would be charitable if carried out in 

England (Re Carapiet's Tnist (2002)). 

A detrimental purpose cannot be charitable 

13.34 Occasionally the courts make decisions about the ultimate benefits of certain purposes. 

In National Anti-Vivisection Society v /RC ( 1948), the purpose was found not be chari­

table as a political purpose ( 13.43), but in addition to holding that the HL decided to 

weigh the conflicting moral and material utilities of, on the one hand, the advancement 

of morals and education that would result from a suppression of vivisection and, on the 

other, the benefits to medical science and research vivisection afforded. It decided that 

on balance the suppression of vivisection was not beneficial to the public. It departed 

from the earlier case of Re Foveaux (1895), which held that the court stood neutral on 

the public benefit of abolishing vivisection. In Re Hummeltenberg (1923) a gift for the 

training of spiritual mediums was held to provide no public benefit, and in the course of 

his decision in Re Pinion ( 1965), Harman J gave the illustration of schools for prostitutes 

or pickpockets as purposes that would not be charitable on this score. In the Independent 
Schools Council case, the tribunal rejected the argument that fee-paying schools are det­

rimental because they impair social mobility and are socially divisive; in the court's 

view, the issues raised in such an argument required political, not judicial, resolution. 
In McGovern v A-G (13.44) the court considered the possible detriment that Amnesty 

International's activities might have in the conduct of foreign affairs by the government. 
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13.35 I th f 1
. . h rt appears to allow charities that it regards as having no 

n e case o re 1g1on t e cou . 
b fit h t 

· the case of 11,omton v Howe ( 13.15). With respect to detrimen-ene w a soever, as m 
t 1 1. · th Church of Scientology was formerly held not to be charita-a re 1g1ous purposes, e 
ble (l 3.23), and this may in part have reflected the pronouncements of judges in other 
cases not concerning Scientology's charitable status: in Hubbard v Vosper ( 1972), Lord 
Denning said that Scientology was 'dangerous material', and it was described by Goff J as 

'pernicious nonsense' in C/111rc/1 of Scientology v Kaufman (1973). 

The requirement that a section of the public must benefit 

13.36 Section 4 of the 2011 Act provides: 

.f The public benefit requirement 

(1) In this Act 'the public benefit requirement' means the requirement in section 2(1) 

(b} that a purpose falling within section 3(1) must be for the public benefit if it is 

to be a charitable purpose. 
(2) In determining whether the public benefit requirement is satisfied in relation to 

any purpose falling within section 3(1}, it is not to be presumed that a purpose of 

a particular description is for the public benefit. 
(3) In this Chapter any reference to the public benefit is a reference to the public 

benefit as that term is underrtood for the purposes of the law relating to charities 

in England and Wales. 
(4) Subsection (3) is subject to subsection (2). 

Section 4 of the 2006 Act and ss 14, 15(2) and (3), and 17 of the 2011 Act require the 

Charity Commission to issue guidance to charities and prospective charities on the pub­
lic benefit requirement: see Charity Commission (2013a, 2013b). 

13.37 Section 4(2) provides that there is no presumption that any particular purpose is for 
the public benefit. In the Independent Schools Council case, the tribunal held that there 
was no legal 'presumption' of benefit in the pre-2006 Act law; rather, the determination 
of public benefit was always context sensitive, turning on the particular purpose under 
consideration. The tribunal quashed the Charity Commission's guidance on the pub­
lic benefit in relation to independent schools which charged substantial fees out of the 
reach of many, in particular anyone poor. Whilst the tribunal found that any organisa­

tion which positively excluded the poor from benefiting from its purpose could not be 
charitable, none of the independent schools in question had this as part of their organis­
ing purposes. The schools did not charge substantial fees in order to exclude the poor; 
rather, they could not afford not to charge substantial fees if they were to carry out their 
educational purposes. It was the duty of the trustees to ensure that in carrying out their 
educational purposes the poor were not entirely excluded from benefit. If they did effec­
tively exclude the poor beyond a token or de minimis level, it would not indicate that the 
purpose of the organisation was not charitable; rather, it would mean that the trustees 

JJ.38 
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were in breach of their duty properly to carry out their charitable purpose. Moreover, 
determining how best to carry out their charitable purpose was primarily a matter for 

the judgment of the trustees themselves. The Charity Commission could not fetter the 
exercise of this judgment by setting out a requirement that a school devote such and such 
proportion of its fee-income to bursaries in favour of students who could not afford the 

fees. 

Trusts for the education of residents of specific localities, or for the children of members 
of various professions are valid. In Oppenheim v Tobacco Securities Trust Co Ltd (1951) 

however, a trust for the education of children of employees or former employees of the 

British-American Tobacco Company, the employees of which numbered over 110,000, 
was held to be not charitable by the HL, on the ground of insufficient public benefit, em­
ploying what has been called the 'personal nexus' test: if a class is defined by a personal 
nexus to someone, and in this case the children's connection with their parent's employer 
stands on the same footing as one's connection with a relation, then that class is not a sec­

tion of the public. Lord Mac Dermott dissented, asking whether there should be a differ­
ence between a trust for the children of coalminers before all the pits were nationalised, 
which would be charitable, and one for the same children afterwards, which would fail 

since they would all be joined by the employment nexus to the National Coal Board. He 
rejected the test and said that the court must consider all the circumstances of the case, 
and would have held the gift charitable. In Dingle v Turner (1972) Lord MacDermott's 

criticism of the personal nexus test was accepted by the HL, although this was obiter, as 

the gift in that case was a gift to relieve poverty, in respect of which there are no similar 

tests on the extent of the class. 

ll.39 Indeed, in respect of trusts to relieve poverty, it appears that the public benefit test means 
no more than that the trusts cannot be for named individuals; a gift for one's poor rela­

tions is perfectly valid (Re Scarisbrick (1951 )). Dingle v Turner {1972) concerned a trust 

to pay pensions to poor employees. Being restricted to the poor, the trust was valid, but 

the HL unanimously joined Lord Cross in rejecting the personal nexus test in favour 
of determining a trust's validity on the basis of all the circumstances of the case. Lord 
Cross did, however, consider that certain schemes such as the educational scheme in 
Oppenheim were, perhaps. akin to fringe benefits for employees that should not be sub-

sidised by the taxpayer. 

13.40 Toe 'fringe benefit' issue appeared to be central in two cases that concerned the prefer­
ential treatment of a private class in educational trusts. Re Koettgen's Will Trusts ( 1954) 
concerned a trust for the promotion of commercial education for members of the public 
who could not afford it, which, however, contained a provision stating that a preference 

should be given to the families of employees of a named company of up to ~5 p~r cent_ of 
the total fund; it was held charitable, although it is clearly very close to the line, 1f not in­

compatible with Oppenheim. The C/\s decision in IRC v Educational Gra11ts Association 
Ltd ( 1967) may better reflect the law. Here, there was a fund devoted to the adva~ce~enl 
of education in general terms, which was therefore charitable; the fund was mamtamed 
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b f h M t I Box Company· in one year, however, when the claim was y payments ram I e e a • 
made for tax relief, between 76 per cent and 85 per cent of the income was paid for the 
education of children of persons connected with the company; the tax relief was denied, 
because it was held that it was not spent for charitable purposes only-the non-charita­

ble payments were ultra vires. 

13.41 In the case of trusts for the advancement of religion, the requirement that a section of 
the public benefits is elusive. In Neville Estates Ltd v Madder, ( 1962) a gift to the Cat ford 

synagogue was good, because the court: 

13.42 

13.43 

is entitled to assume that some benefit accrues to the public from the attendance at 
places of worship of persons who live in this world and mix with their fellow citizens. 

In Gilmour v Coats (1949) the HL held that a gift to a contemplative order of nuns was 
not charitable, reasoning that intercessory prayer on behalf of members of the public 
was not a sufficient public benefit; there must be some engagement with the public. In Re 
Hetherington ( 1990) a gift for the saying of masses for the repose of the donor's husband 
and relations was charitable on the basis that the masses were said in public. 

Under the 'other purposes' fourth head of charitable purposes, purposes will fail if the 
benefit appears to be unnecessarily or artificiaUy restricted, as in Baddeley, or restricted to 
what amounts to a class of private individuals, as in Glasgow Police. Such a gift is not bad on 
this count if the benefits are restricted to residents of a particular community. Nor does the 
trust's being restricted to victims of a disaster create an invalid class (Re Nort/r Devon and 
West Somerset Relief Fiind Trnsts), although being the victim of a disaster alone does not 
make one an object of charity-one is a proper object of charity only if, and to the extent 
that, one is thereby impoverished, or disabled, etc. So if a millionaire loses his rose garden 
in a flood, he is not the proper object of a disaster relief charity. 

A charity must be for exclusively charitable purposes 

It has always been the law that a purpose, to count as charitable, must be wholly chari­
table. Trusts have failed for being expressed to be for more than charitable purposes. A 
classic example is Morice v Bis/rap of D11,/iam ( 1805), where a trust for 'charitable or be­
nevolent' purposes failed, since not every benevolent purpose would count as a charity 
under the law. (The Charitable Trusts (Validation) Act 1958 overturns the actual deci­
sions in such cases, providing that where, within the terms of a gift, the property could 
be used entirely for charitable purposes, it shall be treated as a gift confined to those 
charitable purposes.). However, charitable trusts may engage in subsidiary purposes or 
activities that are not themselves charitable, such as fund-raising, which contribute to 
the fulfilment of their main purposes. It is, however, the issue of charities engaging in 
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political activity that has raised some of the thorniest issue I 
1 

. . 
h . bl s. n genera ' political pur-

poses are not c anta e. The orthodox rationale for thi's wa l · d b . . . . . s exp ame y Lord Si d 
in the Nat1011al Anti-V1v1sect1011 Society case: mon s 

{Quoting Tyssen on Charitable Bequests:] 'However desirable th h . . e c ange may really be, 
the law could not stultify itself by holding that it was 'or the p bl' b t· h ,, u ,c ene 1t t at the law 
itself should be changed. Each court in deciding on the validi'ty f 'ft d • . . . . o a 91 must ec1de on 
the prmc1ple that the law is right as it stands ' Lord Parke t· B · · · · r m owman v Secular 
Society (1917)} uses slightly different language, but means the same thing, when he 
says that the court has no means ofJ"udging whether a proposed h · h I c ange m t e aw will 
or will not be for the public benefit. It is not for the court to judge and the court has no 
means of judging. 

Furthermore, Lord Simonds pointed out that the Attorney-General must supervise and 
enforce charities, and, in some cases, formulate a scheme for their execution, and be 
should not be put '.n the position of forwarding a purpose that he and his government 
might feel to be quite agamst the interests of the general welfare. 

13.44 McGovern v A-G (1982) concerned a trust set up by Amnesty International for those of 
its purposes that it felt were charitable. The relevant purposes were to secure the release 
of prisoners of conscience, to procure the abolition of torture and other cruel, inhu­
mane or degrading treatment of prisoners, to undertake research into the maintenance 
and observation of human rights and to disseminate the same. Slade J held that where 
the political purpose was one of a change in the laws of a foreign country, there was no 
danger of the court 'stultifying' itself by having both to regard a law that it was bound to 
apply as both right and needing to be changed, since the law was a foreign one. But such 
a trust would still fail the public benefit test for the court would in such a case have even 
less means of judging whether the proposed change in the law was of benefit to the local 
inhabitants. Furthermore, the court would have to take into account the substantial risk 
that such activity by a UK charity would prejudice the foreign relations of the UK with 
that country. Precisely the same dangers would apply to changing the administrative 
practice of a foreign government if the purpose could be achieved by that end. Therefore 
trusts whose central purposes involved a change in the law, government policy, or ad­
ministrative practice either in the UK or abroad were political and thus not charitable. 

13.45 On the requirement that trust purposes must be wholly and exclusively charitable, Slade 
J said: 

{Each] and every object or purpose designated must be of a charitable nature. Other­
wise, there are no means of discriminating what part of the trust property is intended for 
charitable purposes and what part for non-charitable purposes and uncertainty in this 
respect invalidates the whole trust. Nevertheless, . .. a distinction of critical importance 
has to be drawn between (a) the designated purposes of the trust, (b) the designated 
means of carrying out these purposes and (c) the consequences of carrying them out. 
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Trust purposes of an otheiwise charitable nature do not lose it merely becaus~, _as an 
incidental cons~uence of the trustees' activities, there may enure to pnvate md1v1duals 
benefits of a non-charitable nature. Thus. for example, in Incorporated Council of Law 

Reporting the court of Appeal rejected contentions that the Council of Law Report­
ing was a non-charitable body merely because publication of the law reports supplied 
members of the legal profession with the tools of their trade. Similarly, trust purposes 
of an otheiwise charitable nature do not lose it merely because the trustees, by way of 
furtherance of their purpose, have incidental powers to carry on activities which are not 

themselves charitable ... The distinction is ... one between (a) those non-charitable 
activities authorised by the trust instrument and which are merely subsidiary or inciden­
tal to a charitable purpose, and (b) those non-charitable activities so authorised which 
in themselves form part of the trust purpose. In the latter but not the former case, the 
reference to non-charitable activities will deprive the trust of its charitable status. 

13.46 Slade J found that both securing the release of prisoners of conscience and securing the 
abolition of torture and other degrading or inhuman punishments were not charitable 

purposes. As to the former, the purpose: 

13.47 

must be regarded as being the procurement of the reversal of the relevant decisions of 
governments and governmental authorities in those countries where such authorities 
have decided to detain prisoners of conscience, whether or not in accordance with local 
law. The procurement of the reversal of such decisions cannot, I think, be regarded as 
one possible method of giving effect to the purposes . . . it is the principal purpose itself 

Making reference to the Amnesty International statutes, Slade J construed Lhe latter pur­
pose as including the abolition of capital and corporal punishment, and found as its 
main object: 

to procure the passing of the appropriate reforming legislation for the purpose of abol­

ishing inhuman or degrading punishments by process of law. including capital and 
corporal punishment ... 

Had research into human rights and dissemination of the result thereof been the only 

purpose, Slade J would have found the trust charitable, but given that the other purposes 

were not, it fell with the rest. The general orientation of Slade J's approach continued in 

the CA decision in Southwood v A-G (2000), where an organisation seeking charitable 

status whose purposes included 'propos[ing] alternative policies to achieve disarma­

ment' failed to do so, the purpose being found to be political (see Garton (2000)). 

The Charity Commission produces guidance from time to time on the allowable pol­

~tical a~ti-~ty by charities. The guidance has become less and less restrictive of polit­
ical actJv1~1es over the years (compare Charity Commissioners (1995) and the Charity 

~omm1ss10n (200_8~)). Most recently, the Charity Commission has emphasised the posi­
tive aspects of pohllcal advocacy by charities: owing to the high regard in which they are 
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held, their strong links to local communities, and the diversity of their activities, it is ar­
gued tl1at they are well situated to comment on government policy and offer alternative 

ways of engaging in public debate and give voice to otherwise under-represented groups 
or interests. The 2008 Guidelines suggest that, in the eyes of the Charity Commission 
at least (although it is difficult to know how far the courts would go), the ambit of ac­

ceptable political activity by charities is now very wide, up to and including support­
ing the policies of a particular political party and devoting all of their resources, for 
a time, to political campaigning if this best serves the purpose of the charity (Charity 

Commissioners (2008a)). In Aid!Watc/i Incorporated v Commissio11er of Taxatio11 (2010) 
the High Court of Australia reviewed the 'no political purposes' rule and held charitable 

an organisation, Aid/Watch, the principal purpose of which was to review the efficacy 

of various aid programmes and to generate discussion of their findings, with the under­
standing that this might influence government policy. The majority of the court said: 

the Commissioner submitted that the Full Court should have decided the appeal in 
his favour on the ground that the main or predominant or dominant objects of Aid/ 
Watch itself were too remote from the relief of poverty or advancement of education to 
attract the first or second heads in Pemsel. It is unnecessary to rule upon these submis­

sions by the Commissioner. This is because the generation by lawful means of public 
debate . .. concerning the efficiency of foreign aid directed to the relief of poverty, itself 
is a purpose beneficial to the community within the fourth head in Pemsel. 

It also is unnecessary for this appeal to determine whether the fourth head encom­
passes the encouragement of public debate respecting activities of government which 
lie beyond the first three heads (or the balance of the fourth head) identified in Pemsel 

and, if so, the range of those activities. What, however. this appeal should decide is that 

in Australia there is no general doctrine which excludes from charitable purposes 'politi­

cal objects' and has the scope indicated in England by McGovern v Attorney-General. 
It may be that some purposes which otherwise appear to fall within one or more of 

the four heads in Pemsel nonetheless do not contribute to the public welfare . .. But that 
will be by reason of the particular ends and means involved, not disqualification of the 

purpose by application of a broadly expressed 'political objects' doctrine. 

Wow. 

A charity must be non-profit-distributing 

13.48 Charitable trusts may engage in activities to raise funds, including charging fees for their 

services (Re Resch'.s Will Trusts ( 1969); fodepe11dent Sc/raols Council (2011 )). They must 

absolutely not distribute profits. This goes for charitable companies as well as charitable 

trusts, obviously. As for earning profits, in Oxfam v Birmingham City District Council 

(1976), the HL held that a charity shop was not entitled as a charity to relief from rates, 

because it was used for the purpose of fund-raising and was not directed to the charit­

able purposes themselves. The general rule, therefore, is that the profit-earning activities 
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of charities are liable to the same rates and taxes, such as VAT, as are any other business­
es, although various exceptions exist. For example, the Rating (Charity Shops) Act 1976 
overturned the Oxfam ruling in respect of those shops that are used solely or mainly 
for the sale of donated goods, the proceeds of which are used solely for charitable pur­
poses. Detailed guidance on trading by charities and the tax implications can be found 

in Charity Commission (2007). 

Preservation from failure: the cy-pres doctrin~ 

13.49 Where a charitable purpose would fail because the means chosen by a testator for its 
implementation are either impractical or impossible to carry out, the cy-pres doctrine, 
and more recently, Part 6 of the Charities Act 2011, can be applied so that it will not fail. 
'Cy-pres' is law French, originally meaning something like 'as near as possible'. The cy­
pres power of the courts allows the court to direct that the trust property be applied to a 
purpose as close as possible to the one intended by the settlor. Cy-pres can save charit ­
able trusts from failure at the outset, or from subsequent failure when carrying out the 
purpose becomes impossible or impractical. Given, as we have seen, that when a private 
trust fails an automatic resulting trust arises ( Chapter 5), it is not obvious why, when a 
charitable trust fails, the court ought to be empowered to devote the trust funds to a new 
charitable purpose, and it is, in fact, not an easy matter to justify the court's jurisdiction 
to do so (see Garton (2007)). 

Preservation from failure at the outset 

13.50 The cy-pres doctrine can save a charitable trust from failure at the outset because the 
charitable purpose is impractical or impossible to carry out. NB: The doctrine only ap­
plies to a purpose that already co1111ts as a c/raritable purpose, ie to relieve poverty, or ad­
vance education, or some other charitable purpose. Students regularly make the mistake 
in exams of thinking that the court can use the cy-pres doctrine to turn a non-charitable 
purpose into a charitable one-the court cannot; if the proposed purpose is not chari­
table, the court has no power to make it so. In order for the court to redirect money 
intended for a charitable purpose that fails by applying the cy-pres doctrine, the court 
must find that the donor manifested a 'general' or 'paramount' charitable intention, ie an 
intention to give the money to charitable purposes of which the particular gift was but 
a specification; if the intention was to give only to the specific charity or charitable pur­
pose, and the charity is defunct or the purpose impossible to carry out, then the gift fails. 

1 3.51 What is a general charitable intention? In Re Lysaght ( 1966) Buckley J said: 

A general charitable intention .. . may be said to be a paramount intention on the 
part of a donor to effect some charitable purpose which the court can find a method of 
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putting into operation, notwithstanding that it is impracticable to give ef' t 
d. · b . . ,ec to some 

1rect1on y the donor which 1s not an essential part of his tru · t 1· . . . . e m en ,on-not, that is to 
say, part of his paramount intention. In contrast a particularchar1·table · 1 t· . . . ' m en ion exists 
where the donor means his charitable disposition to take e"ect ,·r. b t I ·r. · 

• • . 11• , u on y 1 , 1t can be 
earned into effect 1n a particular specified way. for example, in connection with a par-
ticular school to be established at a particular place, Re Wilson (1913), or by establish­
ing a home in a particular house: Re Packe (1918). 

13.52 The courts have employed cy-pres effectively to strike out conditions on trusts for schol­
arships. In Re Lysaght ( 1966) an endowm_ent of medical studentships at the Royal College 
of Surgeons was to be restricted to rec1p1ents not of the Jewish or Roman Catholic faith; 
the College would not accept the gift because the condition was 'so invidious and so 
alien to the spirit of the college's work as to make the gift inoperable in that form'. In 
Re Woodhams (1981) music scholarships were restricted to boys from two particular 
groups of orphans' homes. In both cases the condition was regarded as an inessential 
element of the testator's bequest, specifying particular means of carrying out his general 
charitable intention to fund the said scholarships, and the conditions were deleted. 

13.53 Many cases in which charitable gifts are saved from failure at the outset concern testa­
mentary gifts to charitable institutions or bodies that operated when the testator made 
his will but have since been amalgamated with others or have gone defunct. Three 
cases must be distinguished. The first concerns gifts lo particular named chari ties that 
no longer exist in their own right, but the purposes of which are continued by other 
charities. In Re Fa raker (I 912) there was a testamentary gift to 'Mrs Bayley's Charity, 
Rotherhithe'. which had, with other local charities, been consolidated into a trust for 
the poor in Rotherhithe. The CA held that the gift should go to the consolidated charity 
because it continued the named charity. This is not an example of cy-pres, because the 
gift is regarded as being successfully made to the intended charity. This is so even in the 
circumstances where, as in Faraker, the continuing charity has substantially different 
overall purposes; the original charity was for poor widows, and the consolidated charity 
was for the poor generally, so that there was no guarantee that any of the gift actually 
went to poor widows. 

13.54 Secondly, where the particular charitable institution named to be the recipient of the gift 
no longer exists, the gift will not fail if on a true construction of the testator's intentions 
he intended to create a charitable purpose trust and merely indicated this institution 
to serve as the trustee. This, too, is not an example of cy-pres: since a trust will not fail 
for want of a trustee, the court will find another trustee to carry out the charitable pur­
pose. This construction is much more likely in the case of a gift to an unincorporated 
charitable body than an incorporated one, for the following reasons given by Buckley J 

in Re Vemons Will Trusts ( 1972): 

Every bequest to an unincorporated charity by name without more must take effect as 
a gift for a charitable purpose. No individual or aggregate of individuals could claim 
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to take such a bequest beneficially. If the gift is to be permitted to take effect at all. 
it must be as a bequest for a purpose, viz., that charitable purpose which the named 
charity exists to serve. A bequest which is in terms made for a charitable purpose will 

not fail for lack of a trustee .. . A bequest to a named unincorporated charity, however, 
may on its true interpretation show that the testator's intention to make the gift at all 
was dependent upon the named charitable organisation being available at the time 
when the gift takes effect to serve as the instrument for applying the subject matter 
of the gift to the charitable purpose for which it is by inference given. If so and the 

named charity ceases to exist in the lifetime of the testator. the gift fails: In re Ovey 
(1885). A bequest to a corporate body. on the other hand, takes effect simply as a gift 
to that body beneficially. unless there are circumstances which show that the recipi­
ent is to take the gift as a trustee. There is no need in such a case to infer a trust for 
any particular purpose . .. the natural construction is that the bequest is made to the 
corporate body as part of its general funds, that is to say. beneficially and without the 
imposition of any trust. That the testator's motive in making the bequest may have 
undoubtedly been to assist the work of the incorporated body would be insufficient to 
create a trust. 

This reasoning is inventive but unpersuasive. Surely most testators do not know whether 

the institutions to which they give are unincorporated or not and, secondly, most prob­
ably do not register a distinction between a gift to a charitable body as an accretion 

to its funds or a gift for the charitable purposes it carries out; how, then, can such a 

distinction be used to discern the testator's intentions? Nevertheless, the distinction is 
accepted as good law; it was applied in Re Fi11ger's Will Trusts (1972), so that a gift to a 

now defunct unincorporated association was valid as a purpose trust, whereas a gift to a 
defunct incorporated body failed, although the latter was saved by applying the money 

cy-pres. Re Verno11 and Re Finger were both cited with apparent approval by the CA in 
Re Koeppler's Will Trusts (I 986). Such a purpose trust is a trust for that specific purpose 

only, a particular charitable institution serving as trustee must not treat the gift as a 
general accretion to its funds, but must apply it only to the specific purpose (Re Spe11ce 
(1979)). In contrast, testamentary gifts to an incorporated charity that took effect fol­

lowing a court order that it be wound up, but before its actual dissolution were, on the 
same principles, held by Neuberger J not to be gifts on trust for a charitable purpose, 
but gifts in accretion to the corporation's funds; the gifts went into the general assets of 
the charitable corporation for distribution to its creditors (Re ARMS (Multiple Sclerosis 
Research) Ltd (I 997)). 

True cases of cy-pres only occur where the intended charitable gift actuaUy fails, as in 
the gift to the incorporated body in Re Finger's Will Trusts above. In Re Rymer ( 1895) the 
testator gave money to a particular seminary, which at the time of the testator's death 
had ceased to exist, although its current students were transferred to another seminary. 
The gift could only be saved by application of the cy-pres doctrine, but since the court 
found that the gift was to the particular seminary only, there was no general charitable 
intention, so cy-pres could not be applied. 
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, 57 Re Harwood (1936) established something of a general rul th t .ft . 
I>• · h · d . e a a g1 to a particular 

charity t at once eXJste but 1s now defunct is interpreted I h . . . 
. . • , un ess t ere are mdicatmns 

to the contrary, as a gift intended for that body alone d· I • . 
. . , 1sc osmg no general chaTJtable 

intention, whereas in the case of a gift to a named ch ·ry h . . . 
. . an t at never existed 11 1s much 

easier to find a general chantable intention In Re Spence M VC d d th • , egarry exten e e 
principle to the case w~ere the testator has selected a particular charitable purpose, here 

the pu_r~ose of benefiting the residents of a particular old peoples' home, which at the 

testatrix s death ceased to exist. He explained the rule's rationale as follows: 

I do not th'.nk _that the reasoning of the In re Harwood line of cases is directed to any 
feature of inst1tut1ons as distinct from purposes. Instead, I think the essence of the dis­
tinction is in the difference between particularity and generality. If a particular institu­
tion or purpose is specified, then it is that institution or purpose, and no other. that is to 

be the object of the benefaction. It is difficult to envisage a testator as being suffused 
with a general glow of broad charity when he is labouring, and labouring successfully, 
to identify some particular specified institution or purpose as the object of his bounty. 
The specific displaces the general. It is otherwise where the testator has been unable to 

specify any particular charitable institution or practicable purpose, and so, although his 
intention of charity can be seen, he has failed to provide any way of giving effect to it. 
There, the absence of the specific leaves the general undisturbed. It follows that in my 

view in the case before me, where the testatrix has clearly specified a particular charit­
able purpose which before her death became impossible to carry out, {there is} that level 
of great difficulty in demonstrating the existence of a general charitable intention which 
was indicated by In re Harwood. 

13.58 Section 63 of the 2011 Act usefully provides that where collections are on public appeal 

for a charitable purpose, such as purchasing a work of art for the National Gallery so 
that it remains within the UK, which fails at the outset (eg not enough money is raised 

for the purpose), the money will be applicable cy-pres as if given for charitable purposes 

generally. 

13.59 

Preservation from subsequent failure 

When a charitable trust has been effectively carried out for a time, but then its purposes 
become impossible or impractical to carry out, the court may modify the purp,oses, on 

the basis that they are giving effect to the settlor's intention to give property out and 
out' to charity. Up to the turn of the century, the cy-pres power to modify the terms of a 
trust was narrowly construed, and only if the original terms w~re actually 1mposs1ble ~r 

impractical to carry out would the court intervene. So, as Martin (200 I, at 446) remar , 
cumbersome, uneconomical, and inconvenient trusts for 'the dis~ribution of loaves to 
the poor or of stockings for poor maidservants' continued well mto the last century. 

Section 62( l)(e)(i) of the 2011 Act expands the scope for the doctrine, in partaculea: 
providing that a cy-pres modification may occur where the original purposes have be 
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adequately provided by other means, which encompasses statutory services in a wel­

fare state. The predecessor s 13 of the Charities Act 1993, although o~en used by the 

Charities Commissioners, has not been frequently litigated. In Re JW Lamg Trust ( 1984) 

it was held thats 13 applied only to permit alterations in the purposes of a trust, not vari­

ations of settlors' directions that were merely administrative, although in this case such 

a direction, that the capital and income be fully distributed within a short time period, 

was deleted under the court's inherent jurisdiction (10.6 7). Varsani v Jesani (I 999) is 

an interesting case. The court employed its power under s 13 to divide the assets of a 

religious sect between two rival factions following a fundamental disagreement over the 

true tenets of the faith. 
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SELF-TEST QUESTIONS 

Are the following purposes charitable? 

• To set up a sporting institute to train Great Britain's most promising young athletes. 

• To provide birth control to students in schools in London. 

• To provide tennis rackets to the unemployed of Manchester. 

• To provide a national health service in a poor developing country where the predomi­

nant religion prohibits blood transfusions. 

• To further the activities of a religious sect that counsels its adherents to withdraw from 
the world and live in remote communes. 

To establish a sixth form college for dyslexic pupils which charges high fees, 5 per cent 

of the annual fee income being devoted to bursaries for pupils from poorer fami lies. 
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To abolish the use of animal testing to assess the efficacy of newly developed d rugs. 

To provide scholarships to assist students to learn ballroom dancing while at university, 

with the condition that the trustees may, in applying up to 75 per cent of the income of 

the trust , give preference to children of employees of y Ltd. 

To provide funds to the Sisters of 2001 , an association of Roman Catholic nuns whose 

sole purpose is to persuade the Vatican to allow the o rdination of women priests. 

To purchase tracts of land in the Amazon basin of Brazil so as to preserve the natural 

habitat, where possible in areas that are currently subject to logging authorised by the 
government. 

To convert British Muslims to Christianity. 

2 What is the public benefit requirement? Has the requirement been changed by the Char­
ities Acts 2006 and 2011 ? 

3 How does the law operate to save charitable trusts from initial failure? Describe and criti­

cally assess the law governing the court's finding of a 'general charitable intention'. 

4 'The Charities Acts 2006 and 2011 represent a missed opportunity to reform charities law.' 

Discuss. 

5 'The prohibition on charities advancing political purposes or engaging in political ac­

tivities has always been difficult to apply, and is made even more difficult in view of the 

recognition of certain purposes as charitable under the Charities Act 2011 .' Discuss. 
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